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THE 
PREF AC EL 


HE Advancement of Learning being of the higheſt Ccnſequence to every 
T well regulated Government, it follows that what conduces thereto ought 
to meet with its Protection and Encouragement - Without this Barbariſm would 
ſoon return, and another Race of Goths and Vandals over-run the Empire of Arts 
and Sciences. The Proſperity of a Nation commonly keeps Pace with the Prof- 
perity of the latter. Of this the Reign of the late King of France, Louis the XIVib. 

commonly called Louis le Grand, is a Inſtance ; wherein if Trade and 
Commerce ſlouriſp' d, ſo likewiſe did Learning of all Kinds in no leſs Degree; and how- 
ever, attef the Ettution of fo much Blood, and immenſe Treafure to pull down 
the Exorbitant Power (as it was then call'd) of France, and which threaten'd all 
Europe, it taiPFd at length in ics Military Deſigns, yer in this Inſtance it attain'd a 
Monarchy far more Extenſive, even as far as Trade or Trathck reaches; for, to 
uſe Cicero's Argument, its Language is talk' d in the remoteſt Parts of the Known 
World. And notwithſtanding all their Defears in their faid Military Deſigns, it 
was remark'd by a very Great Man in the 'Time of n Anne, That the French 
gain d in Treaty what they loſt in Battle. This, no Doubt, they were the better 
enabled to eſſect by the great Encouragement Learning had met with amongſt 
them. May it be the Glory of the Britiſh Nation once more to curb their 
aſpiring Genius, and to out-ſhine them in Arts and Sciences as we have done in 
But this is only to be eſlected by proper and adequate Encouragement. How 
and in what — that they 7 bett be done, 7 fn my poor Opinion, a Con/i- 
deration of fo great Importance, as to be worthy the Attention not only of Particular 
Perſons, but perhaps of the Leg iſlature itſell. Till fome Expedient be thought ot 
and put in Practice, it is too evident that Learning will never flouriſh in any great 
Degree; For a tpreſent Authors labour under ſo many Difficulties and Inconveniencies, 
that few, very few, have the Ability, and tewer yet the Reſolution, to ſtem the 
Torrent, and bear up againſt the almoit United Oppoſition of Pirating Printers and 
Confederating Bookiellers. The Conſequence whereot too frequently is, That either 
the Author's Neceſſities force him into — with their Griping and Unreaſona- 
ble Terms, and by Means thereof ſomething is hurried our, Mangled and Im- 
rlect, or inſtead thereof the Publick loſes a Valuable Work, and the Author 
is Labour. Ot the firſt, many (melancholly) Inſtances there are, where 
Bookſellers have raiſed Eſtates by the Sale of Books which have not procured a 
bare Subſiſtence to the poor Author. Of the latter, One Iafance will more than 
ſuffce, ard that is the great Loſs of the Remainder of Sir Malter Raleigh's Hiſtory, 
which that Author, (tho' a Perſon of a moſt ſedate Temper of Mind) being hin- 
ſelf firſt fir'd wich a uſt Indignaticn at the Villany of the Bookſeller that under- 
valued it, flung into the Flames and deſtroy d. But I would not hereby be un- 
derſtood to include the whole Trade in what I have faid, there being, noDoubr, 
many Perſons among them (and of whom I could name ſome) ot Strict Honour 
and Great Generoſity. | | | 
But to come fomewhar clofer to the Point, and that my Preface may have a nearer 
Affinity with the Work itſelt, I would apply what has been already iaid in General 
to the Particular Subject in Hand. 12 ſubmit it, if Learning be of any Pub- 
lick Ute, and an Object wortuy the Care and Protection of the Government, he- 
ther tha: Particular Species of Learning, without which no Government can flou- 
riſh, or even iubſiſt, does not claim in as it were, a Right of Reciprocal 
Protection from the State. Whether, if Poetry, Hiftory, Mathematicks, The Art of 
Writing Short-Hand &c. deſerve (as no Doubt they do) to be Protected and En- 
courag'd, the Law is not equally deſerving to be fo roo 2 Whether if all Cœmbiua- 
tions in Trade to monopolize Buſineſs, and to enhance the Price of Labour, are 
Oaicus in Law, a: Punyhable in many Caſes, even in the Loweſt Mechanical Arts, 
as Tay lors, Shoemakers &c. (becauic of rhe Higheſt Detriment to the Pub!ick) 
thoſe Arts and Trades which tend to make us a touriſhing People, and to preferve 
aud make known to us the Lax s of our Country, (as theſe of Printers ard Ecok'el- 
* lets) 
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lers) oughe not more eſpecially to be reſtrained from all Combinations and Exils o 


that Sore? Evils, which, of whatever Sort they are, the longer they are ſutſer d the 
more obſtinate and ſtronger they grow, and more difficult ro be removed. 

The Un:oer/ity of Cumbridge, (that ancient Seminary of Learning) from whence (be- 
ſides many other Great Men) fprung thofe Noble Plants the Lord Coke and Lord 
Bacon, (which fo much adorn'd the Protethon) is at this Time a Notorious Inſtance 
of the Grievance I have mentioned, who (without my entring into the Merit of the 
Right they claim ot Printing Law- Books) are now actually Sreaten d (as I am in- 
form d) by about 10 Law-Bookſfellets tu be cruſp d with the many Thoufands of Pounds 
they talk of ſpending in che Conteſt. To ſuch a Pitch is their Inſolence arriv'd ! 

ell, then, may I appeal ro the Publick. For How can it be imagin'd 
that a Private Perſon (like myſelf) almoſt Unknown to the World, Unſup- 
2 any Particular Fricndthip or Intereſt, can long defend himſelf againſt 
uch an United Poweriũl Force? Yer I beg Leave to acquaint the Reader, I hat 
at my Entrance on the Publication of this Work, it was ſaid to me (and, I ſup- 
* in order to intimidate me) by one of the fame Body, (a Bookſeller I mean) 
hat I knew not what I was about, for that I was conteiting with 100, oo0 l. But 
as I deſpiſed the Inlinuation, I doubt not but that Learned and Venerable Body. u ill 
flight ſuch impudent Attacks, and not be thus bullied out of what they are Ad- 

| vile and Perjuaded is their juſt Right. | | 
- The late Mr. Dunders, after much Pains and Diligence beſtow d, publiſh'd that 
Valuable Work, His r Volnme of à General Abriag ment of the Common Law ; and 
the Venerable Names of thoſe Great Men that fign'd the Inprimatur, as well as 
the Numerous Liff of Sabſcribers Names therein publiſhed, tufficiencly teſtify the 
Approbation it met with trom the Publick : Yet notwirhſtanding this, it has been 
faid, That his Share of the Profit turn d out but ſmall, and in a Manner Inconſi- 
derable. Whence it may be'reafonably imagined to have happened, that the Nun: 
of better Encouragement occafioned his flow Prafecurion of the Work, and perhaps 
an Abatement ot equal Induſtry and Exactneſs in his Aſter- Volumes. I have been 
credibly informed, That his fr Volume continued j Tears in the Preſs. In 8 Years 
from the Pulication thereof came out his ad Volume. The next was only a ſingle 
Title (Error) and which at firſt was intitled a Continuation of the 2d Volume, 


tho” afterwards it was New-nam' d, and then calFd Part of the zd Volume; But 


this Title (Error) did not make its Appearance till 14 Years after the Coming 
Abroad of the zd Volume. And after another 10 Years Reſpite ſollow'd the Re- 
mainder of the 34 Volume: So that from the Publication of Fel. x. to that of Fol. 3. 
were not lefs than 32 Fears compleat ; and reckoning from the Time ol ſending 
Fol. t. to the Preſs, it made up tall 39 Years. Thus ended that Work. 
W hereas it is not improbable, but if that Gentleman had met with Encourage- 
ment ſui table ro the Labour which he muſt have undergone, he would not only 
have proceeded much tarcher in che Work, but have like v iſe kept up to the fame 
Standard of Care and Acturdcy. What Kind of Diſcouragement it was which that 
Author met with, has been already hinted, and therefore needs not to be ain re- 
peated, ſince it is plain there was no Deficiency of Subſcriptions to either te itt or 
* Voläme, whatever Advantages might or might not accrue to the Author 
1 It. % wb 1 : 4 4. 


Andd indeed for 2 Men to devete his whole Tinte and Study to the Benefit of others, 


and the utter Nez!- of binaſelf and his Private Concerns, is too great a Sacrifice, and 
not to be expected in Point of Reafon, nor in Point of Experience: For to under- 
take a Taskot tzch Length and Difficulty requires both the ſteadieſt Reſolution and 
the cloſeſt Application; and to go thro? with it upon the Streteh, without 2ny inter- 
venting Profit, renders it very Expenſive and Hazardous. It is fuch an Undertaking 


as no Perfon, but enæ .\dveriturous &c. as myſelt, would ever attempt, or long per- 


ſiſt in; fince one that has Nothing or bur Lirrle to loſe, could not, and one that has 
a Competency, would not care to run the E of doing it. This Undertaking has 
(I find) been thought ſomewhat Romanrick ; a 

Uſe to my Country as it is faid to be, I thank God tor making or permitting me to 
be his Inſtrument, and enabling me to perform ir. Non nobis ipſis nati ſimiis, ted 
partim Patriæ, partim Amicis &c. I never knew what it w:s Not to be in Eir- 
neil, in Whatever I undertook. The Love of Money I have always been a Strau- 


ger to, and I thank God I never knew rhe Want of ir. So that neither of 


nein was any Inducement. Nor was it the Vaniry of being an Author, her- 
ing gever entertained any Thouglits of Publiſling till (I tai x) about: 13 ats 


ut if what I have done be of to great 
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ſnce; tho it bad been mentioned to me long before. My Lord Bacon ſays, Every 
Alan is 4 Debtor to bis Profeſſion I have endeavoured to contribute my Part to 


ſerve a Proteſſion I greatly honour and efteem. 0 And ſhould ir be (Ay Mis- 
fortune I will not call it but) the Misfortune, the undeſerved Fate, 


of this Work to meet with Oppoſition from any cular ber of the Þro- 
.. mn 
own n 

Benefit of the Profeſſion ; For I CP as in- 
in me to ſu that any ſuch Gentleman would 
have fo little Regard to the Society whereof he is a as to obſtruct my 
Work, which he could not ſupply by another, equally good at leaſt, if not better. 
Could I be poſitively aſſured that this is the Fact, I would not only defiſt from 
Publithing any more of my own but even promote His to the beſt of My Power. 
And this I could even with to be the Caſe. Bur when I recolle& the 

my MS. before a Law 


deed it would be U 


appear d, 
which 
and the fame has been ailerted by one who might . | . 

To ſupply the Want of ſuch a Publick Remedy as I before mentioned, for En- 
couragement of Authors, even private Perſons have contributed, and have nor 
at their Care or Money ill apply d. The Society for Promoting Learning, by 
publithing at their own Expence the Works of Poor Authors unable copubliſh them 
themſelves, is a Noble Initance of this Kind; and it is a Deſign, which, it well laid 


and conducted, cannot fail of contributing greatly to the Advancement of Lear 


: But iris the Mis fortune of the Science of the Law not to have received 
hi any Benefit thereby. This I ſpeak not wich any View to myſelt, or my 
own Work. But to ſpeak plainly, I cannot conceive any Private Remedy can 
eſiectually remove the Miſchicts ariting from the Abuſes of the Law-Parenct : And 
this I take to be the Principal, tho not the only Cauſe to which the Diſcouragements 
of Law- Authors are to be imputed. That Patent never was intended to give an Ar-- 
ditrary Power to the Patentee to print What, and How he pleaſed, without Con- 
trol, but was intended, no Doubt, as a Benefit and Security to the Publick : And 
it was admitted in Parliament by the Patentee's Counſel, in the Cafe of Roll's A- 
bridgment, That the Law Patentees could nat print Law Books without the Fudges 
Licence. So the Law then ſtood. But Now many ſpurious and triſling Pro- 
ductions are frequently impoſed upon the Proſeſſion without any „ Ki oe T9 
wharſoever, and perhaps not even of the Authors themſelves: By this Means Au- 
thors are fometimes robbed of their Labours, and fomerimes of their Honour and 
Reputation too. This is an Act of High Injuſtice, and both the Living and the 
Dead have been injur'd thereby. Whatever is ſent to that Preſs is as readily receiv'd 
as Goods are in a Pawnbroker's Shop, be they whole or what they will, without any 
Queſtions asked, or conlidering any Thing but what Advancage may be made 


- Nil ibi Majorum Gratia Nulla 
from i] it 
= Umbrarum, Pretiis Dominos mutare jubentur 
. Exiguis. u-_ | uv. Sat. 8. 
And it is y known what Perſons can afford to fell the Beſt Pennyworths. 


What Way can any Diſcovery be made? No Perſon is to be admitted to ſee 
what they are Printing oft; and upon that Rule I was myſelf tor awhile denied 
Admittance at the Savoy to fee my own Work when it was Printing there at my 
own Expence, nor could I procure one ſingle Admittance bur wich the greateit 


Difficulty. 


And herel cannot but lament the hard Fate that has befallen the Memory of the late 
Za. Ch. B. Gilbert, whole Leſt and moſt PertcEt Pieces have been (as is now moſt ge- 
nerally believed) ai cribed to others, whiltt the leis- perfect and leſs- correct Parts 
ot them have been permitted (not out of Reſpect to the Author, but to teed the A- 
var ice of the Buckicher) ro tetain in fome dei. te their True Author's Name by the 
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Title-Page expreſſing ſome ot them to be wrote By a late learned Judge. That the 
Reports of Cuſes in Equuty came out of his Lordihip's Study is molt eertain; Fnat the 
Copy thereof was purchaſed by one of the Parentees ot a Perton who had no Right 
or Authority to diſpoſe of it is equally certain; And I have very good Reaſon to 
think, that had bis Lordſhip been living, he would no more have contented to its 
Publication chan did his Reprefentarive, who (as I have been told) exhibired a Bill 
in Chancery againſt the Publiſhet. Nor could I ever find that any one Book af- 
cribed to his Lordſhip was ever publiſhed by the previous Conſent of any Perſon in- 
titled to give it. Thus not only Books of his Lordſhips own ; or Pro- 
came to the Law-Prefs eftinely ; but even one at Jeait (the Work of a 

great Man, viz. That Fine Piece called Precedents in Chancery) made its Eſcape 
thence ina like Manner to the faid Prefs much indeed to the Advantage ot the Proteſ- 
Hon, bur without any Regard paid to the Honour of the Deceaſed, with whom the 


fame is faid to have been leſt, upon Truſt and Confidence only, and as a ſacred De- 
oficum. And the Abridgment A Tales, whoſever Name it bears (except- 
ing perhaps a tew Additions) be the Perſormance ot no Man that had not that 


fard other Work called Precedents in Chancery. Can the Living with any Patience 
ſee the Honour, as well as the Labours of fo great and valuable Man deceated, a 
Perion of fo High Station in the Law while living, thus made Merchantable Ware? 
By neglecting our Anceſtors we neglett ourſelves ; and why ſhould we expect that 
Pofterity will pay greater Regard to us than we do to thoſe ? 

The Aridgnent has been made a Handle to raiſe as it were, a General Op- 
poſition among the Bookſellers (who by purchaſing the Impretfion have intereſted 
themſel ves in it) againſt my Work, even from che one End of the Ki ro the 
other; Notwirhitandi 
(I mean the 2 firſt Volumes of it) as no Ways i 
an Abridgm whereas the other is nt really ſuch, but only called jo in order to 
make it the more ſaleable. In Conſequence ot which Oppoſition I think mvſelt 
juſtifiable by way of Self Defence ſhould a make Obſervations on it. That Work 

have before now publickly declared to be in my Opinion an Ingenious Svttem or 
Treatiſe ot Law, — from the fame Princi of Juttice I treely own, I am ttill of 
the ſame Opinion; But at the ſame Time I take all the Introductory and New 
Parts thereof, and which are the Recommendations of the Work, ro be a Collection 
only from the MS. of the Ld. Ch. B. Gilbert, from the Lord Ch. J. Hale, Mr. Ser- 
jeant Haivkins's Pleas of the Crown, and Mr. Danvers's Annotations on ſeveral Acts 
of Parliament, which, with a Tranſeript of ſeveral Acts of Parliament at large tor 
many Pages together, and wich a tew New Caſes, amounting to a very, very tew 
Sheers in the Whole is almoſt the Total of the Work. Thoſe Annotations of Mr. 
Danvers's (except, I think, in one Place only,) together with the Mulricude of 
References from Mr. Serjeanc Hawkins, are carried off in Triumph, without any 
Acknowledgment of the Real Author. And whoever compares ſome Pattages in 
the New Abridgment of the Law with others in a Book calle, The Hforica! View 
4 Comrt of Exchequer (which is undoubtedly the Work ot the Ld Ch. B. Gil- 
bert) will fee a direct Claim therein made to the faid Introductory and New Parts ot 
thoſe Books, and will immediately conclude the Author ot them Both, as to thote 

Parts, to be one and the fame Perſon. Under this Obſervation may be likewiſe rank'd 
- with equal Juſtice the Book entitled, The Treatiſe of Tenures, The Law of Uſes, 

The Hiftory of the Common-Pleas &c. all and every of which rally to exactly with 

each other, many Times in Words, always in Stile and Method, but above all in 
that Particular and moſt uſeful new K ind of Learning drawn from the Feudal Law, 
fo Peculiar to his Lordthip, that it is impoſſible to imagine Children, fo extremely 
reſembling him and each other could be begotten by a different Parent. Eve: v 
Performance excellent in its Kind carries with it ſome Certain Marks, which nv 
other Hand can imirare, and which always dittinguith the true Artiſt from the pre- 
rended one, the Copy from the Origi We know a Zertxis, we know an Apelles, 
2 Nia, and we know a GILBERT. And tor any other Man whatever ot 
_ Teſs Experience, Age, Abilities or Genius, tho of good Parts and Learning to 
think to equal that Great Man in that particular Way of Writing, would be like 
'repeating the Indiſcrerions of Icarus and Phaeton. 
I remember a Story of the learned Dr. South, who being at a Church where a 
Young Gentleman preached, took an Opportunity atter the Sermon ended to thank 
dim tor it, Asking him how long he might be Making it; Lo which the young 
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Gentleman replied, A Week. Sir, ſaid the Doctor, That very Sermon, waica you 
made in a Week, colt me a whole Year. 1 5 
Inſtead of Licences (betore- mentioned) or an Allocatur by the Judges, a New 
Met bod of recommending Law- Books to unwary Buyers is of late taken up, viz. By In- 
ſcribing or Addreſſing them to fome Great Names, and that perhaps withcur eicher 
Leave or Knowledge till they appear in Print. This cannot be looked upon ocher- 
wiſe than as a great Indec and Want of Reſpect. And when, it is conlider'd 
with the Circumſtances ing it, y giving it out and explaining ſuch Inſcription 
4s an Approbattos and Recommendation of fuch Book, and to fwell it up to be tan- 
tamount to an Imprimatur, our Language can hardly find an Epithet or Ex 
too tor it. Bur How can any Thing Better be hop'd for from a Sett of 
People who aſſume an Air, and that even to Gentlemen of the Law, to decry a Work 
fo approv'd and —— Publickly recommentled by every of the Fuagas, both 


ot England and Ireland, and likewiſe by the Learned Gentlemen of the Profeſpon, both 
witunn and without the Bar? Can they imagine that Gentlemen of the Proteſſion, 


even the youngeſt ot them, will, with any Patience or Temper, bear an Affront 
> exo cen © hindi ds wall as to the white Dads? Bur — this may be 4 
Merhc:: retolv'd upon to revenge themſelves of the late Læm-Aembiy, and to bid them 
an pe. Defiance. And as that Aſſembly was faid to be conven d on the Acfount of an 
inctyr:ty oiler d by a particular Law- to a Gentleman of the Profeſſion, and 
to ꝓtevent an 1 A A neg. — . — high on 
Mr. Williams's Reports, going to be publ iſni now to ying their 
Forces with a Retolurion to try what General Indignities the 


| hey cap make them 
bear. At that Atiembly (as I have been intorm'd) /a Reſolmion was taken and 
agreed to, not to purcnaie any Law-Book ot a greater Price than 286. 6d. which 
mould be publith'd without any Imprimatur. Since that Time No Impriinatur 
has been given to any Book beſides my. Lord Raymond's Reports, very lately pub- 
lim d, and this General Abridgment ſo much oppos d by the Law-Bookſellers. 
80 chat, as on the one Hand their Iuicriptions are to: paſs as Imprimaturs, the Im- 

rimatur or Aliccatur of the Fudges to my Work is, on the other Hand, to be latd 

25 it were) under an Embarga till they (the Law-Boakfellers ) have Hg aud copatey- 


uA Paſſport. 


Eur belides theſe there are many other Grievances ; Among which may be reckon' d 
ſucb Books as Nelſon s Lutwirh, which was not only printed, but likewiſe publith'd, 


dy one ot the Patentees. A Book which deſerved publick Cenſure at leaft, as being 


a Reproach and Diſhonour to the Proteſſon, and rather adapted to Billingſgate 
than Weſtminſter-Hall. Whar Notion will any Foreigner entertain of our Law to 
ſee a Volume thereof tuff d with ſuch Ungentleman-like Language, and to meer 
—— — — and r Titles as Law-.Onjbbles wel La 8 
Treatiſes on ſome particular Head very imperfectly done, with ot a Num- 
ber of Idle Precedents, ſwell'd ts a ink Velen: I will ns al 

one more, and that is a very Heavy one upon the Protetlion (viz.) The Printing Lau- 
Books Loth ia Freach and Engliſh, as Ld. Ch. Juſt. Saunders's Reports, Mr. Fuſtice Le- 
vins's Reports &c. and by tuch Means Dumb lug the Price upon the Buyers: where- 


as ſuch Gentlemen, as underitand the French, might let alone the Englitb, and fuch 


as do rot (if any ſuch there are) might let alone the French; but now every 
Gentleman muſt pay for what he had rather not croud his Study wich. This, 


as it is a Grievance much greater than the additional Price intended to have been 


fer upon Mr. Williams's Reports, ſtands in greater Need of a Remedy. 
Were ſuch a Law-Atilembly to meet at ſome find Time once every Year, 


and ſeriouſly to naar ay x on the State of the Proſeſſion, and all ſuch or other Im- 


politions, Indecencies, Evils, and Indignities ofler'd thereto, as of late have been, 
t might redound much to the Honour and Advantage of it by their reſolving on 

proper Methods to remedy and prevent the fame. - 
The Novelty of ſome Titles in my Abridgment may perhaps have ſeemed ar firſt 
Sight a little Odd, ſuch as (Fractions) (Punſelf ) (Land;) Bu 1 flatter my felt 
that the Reader, upon Examination, will find, that they are not umproper, and 
that what falls under thoſe Titles is much of it too material to he omitted, and 
could not to well be placed under any other Titles: Belides, the Titles of * 
emptory) and (Mugation) in my Lord Brooke's, and that ot (Hacteſmt) in 

Rolls Abridgment, mav perÞaps be equally odd. | . 

Bur How odd feerer rhote I itles may have ſeemed to be, I find others (perhaps 
much more {2 kay Lin ft ggebed, v hich L neither have, er did or do intend to habe 
TW 


on $6 ak. The hs looked intothe Con ſee the Propriety or Impro- 
perhaps as had not into the Contents to ſee the Propr r Imp 
priety ar, without which I ſhould wonder any one ſhould 2 — at what might 
not otherwiſe perhaps be any Way 1 him, and which he might be ſome- 
what fond and full of Bur even that Title is faid to be miſtaken by ſome One 
who has changed it into another Sex or Gender. Wonderful Thought! 
But Wit is not to be reſtrain d, and an Exuberant Fancy, with a Super-Abundance 
of Cood-Nature &c. will produce ſtrange Things. Had this really been, what 
it is nor, 4 Triming Title, a Good Critick, of Good Senſe and Good Nature, that 
had read Horace, as all Good Criticks do, would there have been tanghe to have caſt 
a Veil over a Work agreed to be uſeful, with an Inſcription ready drawn tor him, 
by that maſterly Hand, viz. | 
Offendor Maculis, quas aut Incuria fudit, 

| | Ai Humana parum cavit Natura — _ 8 | 
But--W hereRadiant Dnineſs ſhines, - Footſteps of ſuch Generoſity are ſeldom found, 

I think there needs no other Apology for what I have now faid, than what is 
dictated to me by that other Excellent Satyrift, 

an Nunquamne reponam 
Vexatus tcties ?- 


S Natura negat, facit Indignatio &c. 8 

an, R have 
Honour which I have recei vd from the 

i in open a Man- 


bas 1 find been much canvaſſed, and that 


HKanx one yer do deality 
ons, | his Judgment for a Time, and if he fees 
this Work dedicated (in ſuch Manner as I be adviſed) 70 the perpetual Service of 


iſed) 
eceived. At leaſt I ſhall have diſappointing a Set of Men, 
who ſo far endeavouring to ſerve their Country, att as ii they look'd on all Au- 
thors as their Prey; or as if they were of an ian Extraction, and acted under 


and Benefit of Poſterity, it may be chat then ar leaſt He will be 
22 — ie of 


an Order from Pharoah to deſtroy all the Male Children, the moſt manly and moſt 


uſeful Productions of Authors, which the Midwife Patentees had ler eſcape alive. 


I ſhould here have returned my Thanks to ſome particular Gentlemen to whom the 


Publication of this Work is in a more particular Manner obliged by promoting 
Subſcriptions thereto, bur that J hope to have an Opportunity of doing it in a 
more reſpectful Manrer by Ledicating to them a Volume of this Work. 
This 6th Volume makes its Appearance within the Space of 2 Years from the 
Publication of the firit ;, whereas Mr. Danvers's 3 Volumes, as I obſerved before, 
were 32 Years in coming out; and the two firſt Volumes ot the New Abridgment 
came out more than 7 Mears hnce, and the Remainder were promited with all Ex- 
pedition, and which the Bookſellers aſſured their Cuſtomers would be publithed in 


the Michaelmas Term following, tho' only one Volume has been publiſhed ſince. 


I will add a Word or two more in Relation to my Work, and then conclude. 

It is now on the very Point of 200 Years, ſince that learned Judge Sir #/liam 
Stauforde (in his Dedication of his ſecond Book De Prærogativa Regis, to Sir Nich. 
Bacon) wiſhed, that among ſuch Plenty of Learned Men as were at that Day, ſemet hing 
qere deviſed to help the Students in their Long Journey, that they (being led a more near 
aud pleaſant Way) might both as they went, and after they come to their Feurney's End, 
ather ſome other Knowledge, not only therewith to e their own Science, but alſo the 
eker to ſerve in ſuch Honvurable Reom as they be called to ſerve the King and Sovereign 
Lord ia. Which Thing (be ſaid) might well come to paſs after my peor Miad, if ſuch 
Titles as ia the Great Abridzment of Fuftice Fitzherbert, were by the Fudges or ſome other 
Learned Mex laboured and fttdied, that is to ſay, every Title ly it jelf by ſpecial Divi- 


fiens digeſted, ordered and diſpoſed in ſuch Sert, as that all the judicial Alis and Caſis 


in the ſame mig bt be brought and appear under certain Principles, Rules and Greands or 
of the ſaid Laws. As for Example, under the Title of Brief i gt come theſe Titles, 
"orm, Miſnaming of the Perſon, Miſuaming e the Town, Ode T hing twice de- 

d | manrdud, 
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manded, Death of the Plaintitf's Side, Death ot the Detendant's Side, Changing 
of the Name of the Plaintiff or Defendant Hanging the Suir, with many ſuch other 
like, which now, as Things [cattered abroad and ont of Order, lie hidden within the ſaid 
lung Title, that it requires much more Lrning, Puing and Study well to order and 41 
pole the Matter in the jame, than (after Order made) to karn and bear it away. And 
afterwards he fays to Sir Nicholas thus, viz. I know yorr ſelf to bave obſerved the 
hike Order ia your own Study, which in few Tears bath gotten Ibu, above others, the 


great Learning you have. | 

The above Method recommended by that Great Man I had purſued throughout 
this Work long before I had the Pleaſure of obſerving the above Dedication, and 
am thence ſtill more encouraged to hope it will prove of Real Uſe ta e Public k, by 
tacilitating the Study ot the Law, and contracting the Body of ir into a Narrower 
and more Reaſonable Compals, which is now become fo Monttrous und Unwieldy, 
as will appear to any one who thail contider the vaſt Multitude of Books publithed 
not only ſince the Time of Sir William Stauntorde, but even ſince the inning 
of the Preſent Century, amounting, according to an Account publiſhed by a Book- 
ſeller ſome Time fince, to mare than 300, ſome whereof are as great N and 
Obſtructions to the Law, as Bodies dead of the Plague, mentioned 37 Aſſ. 10. to 
have been catt inco the Rivers, were to the Inhabicancs thereabouts, not only by 
Corrupting the Mater, but likewite by Drowning the Country. 

Beides the VV tithes ot Sir William Staund lord, mention d before, it is moſt cer- 
tain that Abridgments have been approv'd as of great Uſe to the Students and Prac- 
tiſers ot the Law, particularly by thoſe Eminent Lawyers Firzherbert, Brooke, 
and Roll, by their compiliag ſuch; and by that ocher Great Man the Lord Ch.]. 
Hale, by his publiſhing that ot Roll. Sir Francis Bacon, in his Advancement of 
Learning, menrions it as ot great Importance, That the whole La be digeſted 
into Places and Titles, whercto a Man may have, on Occalion, a ſudden Recourfe 
as to a furnith'd Promptuary ior preJeart Practice; They bach reduce into Order 
what was difpers'd, and hooray Chee was dittus'd and prolix in Law. The 
Names likewile ot the then Lord Keeper and all the Judges, except th: Ld. Ch. 
J. Holt, prefix d ro Mr. Danvers's Abrggment, are ſo many further Teltimonies 
of the Uſe of General Abrjdzimens ; and tho the Ld. Ch. I. Hol is id to have 
givea no Countegunce to the Fubliiſuag that Work, andi petuſed to ſign an Imptima- 
tur thereto, as the Ld. Keeper W right und the reit of rhe Judges had done, yer lo 
_ favourable an Opinion did he at length, alter the Publication, conceive of it, that his 
Lordſhip (as I have been inform d) not only made Mr. Danvers a Perſonal Com- 
pliment trum the Bench in Open Court, bur (as I have likewiſe heard) leſt him an 
Annuiry of 20 I. for his Lite. To all which I beg Le cc to refer likewiſe to thoſe 
Great Names pretix'd ro the Title-Page of this Work, together with the other 
Great Names of Subſcribers thereto. 3 . 

[ hope like wiſe no Exception can be taken to the Autiguity of ſome Titles, or of 
ſome Books, which I have included in this Work, being in my Apprehenſion, tho” 
obſelete, yer of great even at this Day Serjeant Hawkins, in Bis Pretice to his 
Abridgment of Cole-Lictic:on, fays, Many have been diſcorroged from layiug the Foun 
dation of their Vind:es in t, Excellent Eooks, becauſe great Fart of then is not Law at 
this Day; amd they cauuct eaftly perſuade themſelves to read ſo much Auſtruſe and Ol ſelete 
Learning, wh that Aiteaticn vufuieh is neceſſary to the perſeii underſtanding of it; But 
whoever cer le, frew 4 Coherence there is between the feveral Parts of the 
Law, aud how much the Reatoi o one Cafe and depends upon that of another 
will, I preſume, te far from thinxng any of the Old Learning zſc/eſs, which will (6 
mich conduce to the periect underſtanding ot the Modern; I could ky no Means theres 
fare think it proper to leave out any Point of Law meerly for its being diſuſed. 

The Extent of this Mors is nothing more prolix than the Title of a Geacral 
£1idorment would beſpeak it to be, and the Publiſhing of a Shorter would have 
prov'd an Impotition og the Proſelſion both at preſent and in the Conſquence, as it 
would be intit ling ir hat it really was not, and would leave an Opening (as is 
may be call'd) ivr a Body of Outlyers and Book-Pirates to be ſending our New 
Editions </ 3:45:7;0n5, (as. it would be term'd) and by this Means put Geatlemea 
to ſo many Extraordinary Expences. This, no Doubt, would from Time to Time 
be the Conſequence, as may be demonitrared ſrom many Inftances of the ike Kind. 
Or, were Io minded, Imight have publiih'd orter Editions myſel i, which I could do 
without any teeble, even from the Materials laid atide for Shortning a, firit Edi. 
tien; Bu: $i would be Orerumning my whole Deion, which is to frre ms 
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Country in the beit Manner I can, and not act any Thing Dithonourably by it, or 
which might, by the moſt ſtrain d Conſtruction, be faid to te Derrimental ic it. 
Beſides, it Gentlemen pleaſe to conſider, the very Plan Mr. Dauders teganupon 
«ould have extended His Work, had he purſu'd it, to about 12 Volumes, whereas about 
13 or 15 will, as I take ir, conclude Mine; The Difference whereof may eatily be 
accounted fer, not only by my preſerving that moſt valuable Work of Ld. Brooke, 
but likewiſe by the great Number of Reports (exceeding 30) which have come 
out ſince Mr. Danvers publith'd his 1ſt Book ; All which are ſuppos d, and may 
well be expected to be comprehended in what is ſtil'd a General Abridgment. 
His 3 Volumes contained only 5 Letters, (viz.) A. B. C. D. & E. So that if 4 
Letters of the 24 ſhould be compured as nothing, yet the remaining 20 would, as 
I computed beſore, have made his Work to have amounted to 12 Volumes. Not- 
wirhſtanding which I never heard any Gentleman of the Profetion make any Ob- 
pr thereto, but all ſeem'd defirous of his compleating it. And to this ma 
added, That the Ditterence ot the Price of this Work, when ed, 

will be a very Trifle more than that of rhe Abridgments Now Extant. doubr 
ſome Gentlemen, who have been ſtartled at the Length of this Work, and 
the Expences thereof, have not duly conſider d and diitinguith'd the Matter of 
a General Abridgment from that of a Digeſ or Inflitute, however widely diſſe- 
rent they are. Such an Abridgment ought to contain fo much of every Parti- 
cular Caſe, however diſpers d in the ſeveral Books of Law extant, without omit- 
ing almoſt any one which concerns the Title or Head, and the Subdiviſion 
ues which it is plac'd ; it being calculated tor the Eaſe and Convenience of 
Gentlemen, by pointing out to them at once, without Loſs of Time, the very 
Authorities they want. So that, as I faid before, This, in the very Nature of ir, 
maſt be a Voluminous Work; whereas a Digeſt or Inſtitute is rather a ſhort Syſ 
tem or Theory, and an Abſtract of the general Tenor of the Law, by joining man 
Caſes together without Regard to every particular Diſtinction therein contain d, 
and ſeries only to give a Idea. The Law is, doubtleſs, an Intricate, as 
well as an Endleſs y 5 and theretore ſtands in Need of the utmoſt Aſſiſtances 
that may be had, tho attended with a large Expence, which whoever either will 
not, or cannot well aſſord to be at, had much better betake himſelf or be plac'd 
by his Friends to ſome other Buſineſs. And furely no Father, who has any Re- 
gard for his — would fend him to travel without ſupplying him with Things 
not only Neceflary but likewiſe Convenient tor his Journey; But ſhould a Father 
be of ſo thrifty a Temper as to order the Son to paſs thro a Deep, Uneven, and 
Rocky Part ot the Country, rather than allow him Money for the trifling Expence 
of Paying a Turnpike ro make his Journey Eaſier, Fleafanter, and Shorter, I can 
only pey the young Gentleman, and with him a better Journey than he can rea- 
ſonably hope tor from his Father's Stingineſs. 

The Kate of Aathurs I find by Experience is like the State of War. Some are Allies 
out ot perſonal Friendihip. Others are fo trom a Contileracioa ct the Publick 
| and will never quit the Field till Matters are tecried upon a proper Buſis. 
Some, like the Highlanders in J he Great Marquis of %.oncrot-'s Little But Bra; e 
Army fight and conquer tor a Time, and then retire. Others, ixe a Neigabouriug 
Nation, will never take the Field till Dangers are over, and Advantages are expect- 
ed. Some make their Appearance late in a Campaign, like a great Prince ia the ior- 
mer Wars, who thereby acquired the Title of Semper Auguttus. Others oppoſe the 

Meaſures, which themſelves approve, becauſe of ſome particular Enmiry to either 
Cæſar or Pompey, who is to have the Command. So that it is very dimcult to 
crown a good Cauſe with an Happy Conc luſion. g 

Be my Fate what it will, Should ir prove like that of the T arpeizn 17257, to be 
reticd with my own Volumes, as ſhe was with the Helmets ot the Sabines; yer 

it would be ſome Conſolation that it could retle& no Dithonour upon Nie, whatever 
it might upon Others; and I ſhould think Her Fate rather to be en vied than re- 
pined at, that the muit have thined Glorious in Hiſtory to the lateit Generations, 
and that greater Trophies, or a more laſting Monument could not have been erest- 
ed to her Honour (to ufe Saluſt's Words of Cataline) SI PRO PAT RIA 

SIC CECIDISSET. | Es | | 
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Subſcribers NAMES to JINER's Abridgment. 


Liſt to the former Volume was printed off 


A. 4 
R. Oliver Acton of the Inxer- 
| Temple. | 
Anthony Allen, Eſq; one of the Mafters 


in Chancery. 
Th Apperley, M. D. 


Arkins of Lince/a's-Inn, 
t Atkinſon of Lincoln s- Ian, Eſq 
Mr. Thomas Aylmer of Petersfield. 


B. 


Belfield, F/q; Serjeant at Law. 
Birch, £7 2 n 
Serjeants at 
Edward Pacoa of Norwich | 
* William Baker of the Middle Temple, 


1 Monteich Baldwin of the Midale- 
Temple, Eſq; 

Henry Bankes of Lincoln 8-Iun, Eſq; 

Francis Barnard ot the Middle-Teple, | 


The ker. Mr. Baron of Northamptos- | 


A. M. 

Hon. Henry Bathurſt of Lincols's- 
Inn, Eſq; 

Hugh Barker Bell of Ailesbury 

Luke Benne of the 4445 nb 

Rich. Benner of the —_—_ — Eſq; 


fot Aſpinall of the Middle-Temple, * | 


Ignatius Blake, | 
Tho. 3 — Eig; 
Tho. Bolithoe ot the Af:ddle-Temple, Elq; 
William Bond of the Inner-Tempie, Eſq; 


Thomas Bontoy ot the Afiddle-Temple, 


. Eſq; Chancellor to his 
Royal Highneſs the Prin: of Wales. 
ames Booth ot Lincoln s- Inn, Eiq; 
homas Borrett, &/7, one ol the Frorho- 
notaries of the Court of C. B. 


[George Brumptn of the AMidale-Temple, 
* 


of Lincoln Inn, Eſq; 
homas Eurrel of the ——— Eſqʒ 


Janes Burrow, Mafter of the Crown- 
Office in the Inner- Teri, Eſq; 
C. 
The Honourable Charles Clarke, 5 ons 


of the Barons of the Court of Exchequer. 
3 
V Alderman of 
ert, E 
— 
Francis Capper of Lizcoln's-Inn, 
Tho. Carew of the — 2 
Kie Carew of Norfolk-ſtreet, 
ich. Cheſlyn of the way ans Fo, mple, ER 
9 Chevely of the Six Ulerks- 


Rich. Berenger of the Inner-Temple, Eq; John Cholwell of the Inncr-Tample, Eſq; 

Arthur Bernard of the dal Bg emplc, John Chol wich of the: 34d/c-7:mple, Elq; 
Elq; "(Francis Chute of Lincc/n Inn, Eſq; one 

—— Bicknall of Freahen infor 2525 Ee | . 4 _- pp Couaſel learned in 
i n Bithop of An 5 W. 

Mr. Henry Beavis of Burnflapte in Dec? 


* — 


Godſræy . 


| Thomas Craftcr of——| 


Mr. John Drake of Taviffock. 


Mr. Jobe —— ae in the 
I gr, 


Jobe Edwards of e Eſq; 


egg kaucet of the Inner-Temple, | 


Names of the Subſcribers. 


Godtrey Clarke ot Chilcot in the County | 
ot Derby, Eiqʒ 

Thomas Clarke of Lixcoln's-Inn, Eſq; 
one of His NMajeity's Counſel learned 
in the Law. 

Mr. Dennis Clarke of Gray s-Inn. 

Richard Clayton of the Inner-. entple, 


1 Thomas Clifton, D. D. and 
Rector of Boytoz in Nite. 

Edward Clive ot Lincoln . Iun, Eſq; 

ohn Collier of the Middle-Temple, Eſq; 

Cook, Eſ Chief — 
ot the Court ot EB. 

John Cooke of Excter, * 

Samuel Cox of the Laner- . Eſq; 

Mr. William Cranfton Attorney at Law 

in Fobx/on's Court Fleer-ftreer. 


ohn Floyer of Lincoln -In, E 
Jane Foriter ot Gray las, 1 


Robert Fulwood of White 
Hants. 


G. 


Pierce Galliard of Lincoln” s-Tun, Eſq; 
| Gage of Lincolw's-Inn, Eſq; 


ames Gi of Oxford, E1q; 
ohn 2 Southwark, 
les Green of Liacolu Inn, Eſq; 


h in 


Garden of Lincoln Inn, Eſq; 


Edward Green of the Middle-Tem , Elq 


Thomas Gregg of Lixcoln's-Inn, 


Denbigh, 


Nathaniel bund of Lincola's-Inn, Eſq; 


George Grenville of the Inner-Temple, 
James Grenville of the Taddd bend, le, 


John Griffich of Garn in the County of 


one of His Majeſty's Counſel Learned 


in the Law. 
| x. 


W Fr H 5 
Thomas Er * chow 


Cheſter-Moor Hall of the Inner-Temple, 


Eſq, 


f Drake of the Iancr-Tample, Ela; 


Edward Drewe of the Middle-Temple, 


er Linc Inn, kun 


E. 


0 


at Law. 


William Eyre, £7; 


Henry Hall of the Inner-Temple, Eſq; 
William Hamilton of Lincolu 12 =; 


ob Hanmer ot Lincoln lan, 
obert Harley of Lincoln's-Ina, FR 
Robert Harper of Lixcolu lan, Ei; 


— Hawkins of Cornwall, Eiq; 


Arthur Heigham of 


Thede Heywcod ot the Inncr-#: 
George Hill of the Meuddr-rawp,, bg 


Robert Henly ot - — e 


Henry Hatſell of "rhe Middle-Temple, Ed; 


Mr. John Hawkins ot Helftoa i . 1 


Wilkam Hippeſley of Lincaln 225 51 Eg; 


— of Shrewsbury, 


Thomas Elder, E/q; 


Thames Eras, Eq; Recorder af Bug 
8 v1 LIT 
* Mr. 3.34. Benrked of Chichefeer. 


= of the Middle-T7; wr ay . 
_ Filmer of Lincoln” s- 
Robert Filmer of the Middle-Temple 
Forbes Fier of the Janer-Jemple, Eid 
Mr. Thomas Floyd, Aitcciate to the 


| Peter Holtord of Gray . Inn, Eſq; 


{ Mr: Charles Hore ot Great Smeciu- ſtreet. 


Edmund Hoskins of Lincoln v. lus, Eid; 


ohn Howſe of Norwich, Eſq, 


Kingſmill Evans 'of l: Eſq; 2 Hunt. 


Matthew Hutton of Lincoln h, Eſq; 


Mr. Francis Hutton. ot Gray's- Ins. 


I. 


ple, 


George Hyde of Frodſbam in Cheſtire, 
Nicholas Hyerr of the Inner Temple, Efq; 


Samuel Jeake of the Middle-Temple, Eſq; 
Bartholomew Jeffery of the Aiddle-7c1;- 


Paul Joddrel jun. of Lincoln -In, Eſc; 


LA. Ch. Juttice Willes. 


Lau. Theodore johnſon of Linccins- Ini 
Mr. J. Ingram of H Arthur 


. 


Arthur Jones of Locale -i, E 
Charles Joye of the Tnner-Temple, E 
Peter Joye of che Inner- Temple Efa; 
Joha lie of the r Eſq; 


Richard Jha uur, Eſq; Serjeant | | 


Willa Knipe of Earl, Eq; 
L. 
at Law. 


75 
AE b an, Elq; 
John 5 of Farnbam in 


Surry. I 
Fraxcs Larweod, Eſq; Steward of the 


ho Late of the Tane-Zangle, Ech 
* uner- 
Lawſon, Elq; 
rg ene el kind Gan 
one 's 
learned in the Law. 
Mr. Humphrey Leigh of Exeter. 


* Mr. Robert Lewis of Dolzelly. 

Mr. John Ley of Exeter. 

2 Lowe of 1ddlewich in Cheſhire, | 
E1q3 

— Lowndesof the 24ddle-Temple, Eſq; 


John Lupcon of the Mddle-Temple, Ela; 


NM. 


on. the Ld. Viſcount e 
on. Mr. Baron Manwaring of | 


. 

The 
Cre ker. 

The Hon. Wil liam Murray of Lincoln 5 

Inn, Eq; His Majeſty's Solicitor- 

_ General. 

Mr. Richard Maddox of the Inner- 
Temple 

ohn Manley of — Eſq; 

John Mare of Gray's-Inn, Eſq; 

Marcin of Lincobr's-Inn, Eſq; 
John Maſon of the Mitdle-Temple, 


8 Maſon of | 


Wal Melmouth of Lincoln” s-Inm. 
Wille Mildmay of the Middk-Timp 


„Th uss Miller of the | Middle-Tonpk, | H 


Ef 
Edward Mills of Liacoln's-Ian, Eſq; 
Henry Mitton, Etq; | 
* Mr. John Moody of Havant in | Hants, 


N. 


John Nanney of 24eſypazdyin the Coun- 
ty of Af:r:oneth, Eiq; 


George Nares of the Inaer-Temple, Eſq; 


| — of — Eſq; 


Ho 


| the County of Devon. 


| The Right Hon. the Earl of Orrery. 
The Right Hon. Arthur On//ow, Eſq; 

er of the Houſe of Commons. 
R Ord of Lincals Ian, Eſq; 
Edward Owen of Gartbusgarad in Aeri- 
dne Prochonotar of North 
Wales God : 


RA parmĩater of the Madle-Tanple, 


| Me Ades Penfound of Dartmouth, in 


7. 


Thomas Pnilips of the 44dd/c-Temple, 


Charles Pilſw orch of the lidl lan, 


E 
wills r. Plaxton of — , Eſq; 
German Pole of Radbeurs, in the County 
| of Derby, 


John Pollen of Lixcoln' n E 
Samuel Henry Pont of Linc 


. 


1q; 
David Poole of Lincc/n ';- Ton, Eſq; 
Thomas Potter of the M2 Me-Fempte, 


Char, Pratt of the — Eq; 
| Tfaac Preſton of Norwich, Efq; 
Nr. George Prideaux ol Kingsbridge in 
'| Jobs roby 3 Eſa; 
Probyn of Lincoln” s-Jan, 
homas Pryſe of Gegerthan, | in rhe Coun- 
ty of Caraigan, 
Walter Pro of WVonſfock in the cox 
of Oxon. 


| 
| 
; 
| Char 


William Purcas of the Muddle-Temple, 
Etq; D 


Sir Dudley Ryder, Kor. His Majeſty's 
| Attorney-General. 
Humphrey Rant of [p/:zich, Eſq; 


| 


Mr. John Reyner. 
Nr 


* 


Names of the Subſcribers. 


Mr. William Ring ot the Bath. * 
Mr. Richard Ring ol Cherizow in Sane | 
fetjpire. | 
Tae Rev. Mr. Benj. Roberthhaw, A. AM. | 
Francis Rock of — Ia, Eiq; | 
Richard * of Liacula Inn, Eſq; 


8. N 

Matthew Skinner, Eſqʒ one of His Ma- 

jeſty's Serſeants at Law, and Chief 
Juitice of Chefter. 

Richard Samborne of Lincuis Ina, Eiq; 

Mr. John Searle Proctor of the Arches 
Court of Canterbery. 
William Selwin ot n 
Richard Shadwell of — 


Sir e in Eſſex, | 


Mr. Themes Southe er . 4. 


in Devon. 
<7 ner of Lincols's- 
—— of — th | 
Tho. Tho. Stauncon of — Ely 
* Stracy ot the Middle-T Eq; 
m. Strahan of Doctors Commons, LL. 


Lewis A the Middl-Temple, 
Eſq; for | 
Edward Sulyard of Stow- Market, Eſq; 


FT. 


The Hon. John Talbot, E/; his Ma- 
jeſty's other Juſtice of Cheſter. 
William Talbot of Lincaln lum, 
The Rev. Mr. John Talman of che 
of New Sarum. 


2 oy 


| 


Mr. Simon Worth of Tvertos in the 


N ot the Inner-Temple, Elq; | 
illiam Tem of Dorchefter. | 


Thomas Thurſton of che Midale-Temple, 
Than! Turner of L:xco/u's-Jun, Eſq; 


Thomas Vernon of Glow: ob er, Eiq; 
* Robert Viner of Linco „ Elq; 


Thomas Vivian of Liacula <4 Eiq; 
W. 


1 E/q; 2 of 4 - Majeſ- 

s Serjeants at Law, and Attorney 

we of che ERS y Court. * 
iliam Wynne 5 Serjeant at 

Mr. Tinocky Walde. 

Mr. Walker. 

Charles Waller ot Lincals-Inn, 

{ Edward Waller of Dack's-Court, 

Thomas W arkhouſe of Norwich, Eſq; 

| Thomas Warner of Grays-Inn, Eſq; 

| Edward Webb of Gr, Ian, Eſq; 

Robert Webb of the Middle Temple, Eſq; 
icer Weldon of Lincols's-Iaa, Eſq; 

2 Whitaker of the Midddle-7em- 


Aan ine of Lincols's-Inn, 


5 Williams, 


Eſq; 
| Mr. Courtney Williams of Plymouth. 
| Mr. Edward Williams oi  Winchefter 
Street, London. 
Robert Williams of Wrexham, Eſq; 
| John Williams of Lincolw's-Iuu „Eiq; 


Mr. William Williams of Exeter. 


| Richard Wilſon of the Midale-Temple, 


Eſq; 


| „ Why of the Inzer-Tempte, 
. Me Thomas Woodmancee of Port 


mouth. 


County of Devos. 


„ in Derby- 


Sir Watkin Williams Wynn of Wyaftay 
in Denbighſbire, Bart. tor 4 Books. 


FJ. 


1 in the County Mr. Giles Varde of Creditor in the Coun- 


of Stafford, 
Edward T wells of Royſton, Eſq; 


U. 
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ty of Devon. 


Yate of the Inner-77 le, 
John York, 9; : _— 


Ellis Young, Ef * 


IST of fuch SUBSCRIBERS 


from the Kingdom of Ireland as are come 
to Hand. 


1 E Right Honourable Robert Jocelyn, Eſq; Lord Higb Chancellor 7 
Irelutd. | 
Zu Rirht Honcurable Thomas Marley, Eſq; Lord Chief Fuſtice of the Court of 
ili s-Bench 1 Ireland. | 
The digi Homarable ti enry Singleton, Ei; Lord Chief Fuſtice of the Court of 
Coninon-PFleas 2% Ireland. 
The Rint Hoanrarable john Bowes, Ey; Lord Chief Baron of the Court of Ex- 
chequer i# Ireland. 
The Hyncaravle George Gore, Eſq; one of the Fuſtices of the Common-Pleas 
an Ireland. 
The Hcuourable 6 Ward, Eſq; one of the Fuſtices of the King's- Bench 
ia Ireland. 3 | 
The Hcucuratle Robert Lindſay, E/q; (late) one of the Fuſtices of theCommon- 
Pleas iz Ireland, Ct new deceaſed. | | 
The Honourable Henry Role, E/q; (late) one of the Fuſt ices of the King's-Bench 
in Ireland, bat now deceaſed. 
The Flonouraile Richard Mounteney, E/q; one of the Barons of the Court of 
_ Exchequer zz Ireland. 

The Honourable Arthur Dawſon, Eſq; one of the Barons of the ſaid Court. 
The Honourable William Yorke, Ejq; one of the Fuſtices of the Common-Pleas 
1 Ireland. 9 . 5 
be Honourable Arthur Blenerhaſſet, Eſq; one of the Fuſtices of the King s- 

Bench zz Ireland. E 


St. George Cantfield, Eſq; Attorney-General in Ireland. 
Warden Flood, I/; Solcitor-General in Ireland. 
Robert Marihal, I/; Second Serjcant at Law in Ireland. 
Philip Tiſdall, £9; Third Scrjeaat at Law in Ireland. 
Eaton Srannard, £/q; Recorder of the City of Dublin. 
Philip Wal ſhe, £&/7; King's Counſel in Ireland. 


| | Nicholas Naſh, E/7; 
|| CGitfard Nesbirr, £/q; 


James Blackwood, F/7; 


Francis Blake, AH; 


Simon ÞBroaditreer, Jö; Robert Parkinſon, ½; 
Mr Nicholas Clinton. | James Perſe, Eſq; 
John Firz-Gibbons, E/; '| Chriſtopher Robinſon, E.; 
John Forbes, E.; | William Scott, E/q; = 
Anthony Fortter, /i; | John Sheridan, E/q; 
Robert French, J; | Harry Smith, Ea; 
Ambroſe Harding, E/q; | William Stewart, EJ; 


William Harward, E/; Thomas Tenifon, E/q; 
Anthony Marley, F/; | Morris Wall, E/q; 
Richard Malone, E/q; William Warren, Ef; 
Anthony Malone, E/q; 5 Afr. Mark Whyte. 
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Rohibition. 


ger. 
differ, and the is not accord- 
* the Common Law, a Prohibition 
But where the Common Law gives 

no Remedy, it lies not. 
— have JED 


For Collateral Cauſe, 
Proſecution at Law. 
See the Statute of 1 E. 3. cap. 11. 
Pardon. 
1 


In what it Caſes the Court ſhall 
have Juriſdiftion 5p Matter ſubſe- 
incident to, or on the 
it, where it had Juriſdiction of the 
_ Suit, and what may be tried 
er 
Tithes. See (F) pl. 7. 


de OT n 


Where the Kight of them comes in 
Queſtion. X. 
| Whar Perſons ſhall have Prohibition. 


Spiritual Perſons. 
What Perſons ſhall have it. 


Matter 


ts it cannot 


Before Plca pending. See (Hu) ply. 


After Sentence. 
Continuance thereof * a 
To Courrs Temporal. 
: In what Caſes it lies. L a 
See Mariners Wages. 
; To what Court. K 2 
* 


Where he may have a more ſpeedy Re- 


Contempt to Prohibitions, How and Where 
puniſhed; and Pleadings. 
Conſultation 
Granted 
In what Caſes. 
At what Time, and out of what Court. 
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(E. a) ot a) 


N. a - 
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P. a 


1 
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PET 


At what Time being caft. 


Proceedings 
What muſt be done in ordor tio get a Pre- 
hibirion. D. 


wo" ow> 


— 


a 
What Words. H 
— what Time. 3 1 
ries 
I — es n K 
What may de an Intereſt, but no Property. L 


_— And in what Caſes it une. 


Proprieace Paotanva. See Repleia. 


Of. Wuimeiles. See Trial. 
Whar ir is, and lies in what Caſes. 
—— TINS 
what Perſons it be caſt. 

1 — 
At what Time. 
For whom. 
For what 

Gy + or Things, ad by whom, and | 


1 2 of the Place. See 
Perions Tae. 1 


For a 


4 


""_ 
0 m 


» ONE 


ba 


Wie i fhall frve for ochers In re- 


M 2 


of rhe Perſon 

ant where it ſhall ſerve for the 
other Defendants. 

In what Actions 

Upon what Plea. 


2 
A. a 
A a 


Qa 


a Granted 
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For what Caufes Quia 
Profecturus. | 


Morarurus. 
In Reſpect of the Place where. 
For what Time. 
Alow'd or Difaltow'd. 
Who ſhall be ge. 
For what 


— Gia 
1 The Eſet there Ser (R) pl. 5, 6. 
t 
2 d, or not, in Reſpect of the Time 
of Nepeal thereof. See (T) pl. 11, 12, 13. 
Qui Moraturus. 
© Both, Quia Proſecturus & Moraturus. 
ha Proceedings v _ Repeal. 
uod at what | 
—_—__ET 
U * | 
_- 
|Moraturus. 


Fow it ought to be. 
and Plctdings. 
of Caſting a Protection. See 


The 
(Ea) 
Bills of Exchange. See Bills of Exchange. 
What it is, and what is fuch. 

þ Gocd in what Caſes. 


; hat Caſes. 
— — — when: and the Effect 


——_ 


_ Who 
Favour d in what Caſes. 


bought in. 
See Incumbrances (E) ( 
Plea of being Purchaſor &c. 
See Plea and Demurrer (F) 
Length of Time. 
See Length of Time pl. 38 &c. 
Allowances. 
 Aﬀe ted. In what Caſes. 
See Lis ; penders (A)(B) C) 
With Payment of Debts &c. 


. See F See 
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Quart don Idmilit. 


fn what Caſes and in what Court. 
whom. 
hen and where, and Proceedings 


s and Judgment. | 
Queen. — (B. e) 


Of what 


| Pleadable. 
Thi 


Without ſhe w ing bow he came to the 


Without ſhewing 
Quia Timer. See Warrantia Char- 
rx (f) See Voucher (R. b) 


Actions in Nature thereef 
© +, Quid Juris clainat. 
inſt whom, 


Quod 6 velvceat 


we whom, and whom. 
In what Caſes, when. 


Writ, Pleadings, and Judgment. 


' Quod 


Lies 
| In what Caſes. 


| For and againſt whom. 
Writ, Proceſs, and Pleadings, 

In what Caſes. 

| Picadings. 

* i, er ſhall be fd to de Rape, and 


| of what Perſons, and Puniſhment there- 
| of Vc. | 


＋ 
The Eſtect thereof. 


Rationabili 


Good. What is, and what Actions lie 
thereof, and * 
Count and Pleadings 


 Rebutter. See Voucher. (F. c) 
Recital. 


What is, or amounts to a Recital. How 
much neceſſary, and the Effect thereof. A 


Taken 
By whom. At what Place; and How to 
be perfected. 
Entered into by whom, and how 


Forfeited, 
3 2 not according to the Letter. 


— „Reſpited or Compounded 
what * , 1 


What Writ or Action lies upon it, and 
where. Proceedings and Pleadings. 

Execution in what Caſes, and How. 

Equlry 


| Good. What is, and when, and what ſhall 


be ſaid a Record. 


A 
B 
therein C 
D 


Traverſible, i in > what Cafes. | C 


Eſtate. F. 
Deed. F 


Relief in what Caſes. A 


A 
Writ — and 8 therein. B 
0 
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With their Diviſions and Subdiviſions. 


Fal ſi fed or Avoided by whom, in what 
Ca'es, and how. 

Produc'd by whom, how, and when. 

Defeated, or CancellI'd for Deceit &c. 

Certified. By whom, and how. 

Failer of Record. See Trial (D)(E) 
Effect thereof. 

What ſhall be faid a Record, or of Record 
in a Court to have Execution upon. See 

Execution (A) pl. 2. in the Notes. 

Of making up Records. And denied in 
what Caſes. | 

Entry of Records. 

Power of the Court as to Entry, or alter- 
ing of Records. Ard of Records being 

__ __ entered upon u wrong Roll. 

Removed. In what Cafes, and how, and 
when. Or in what Court it ſhall be ſaid 
to remain. | 

See Error (P)— See Fines (H. b. ;) 

Remanded in what Caſes. i 


verment | 
Ser Pines (I. b. z) &c. 
Nul tiel Record 5 
Prout patet per Recordum. 
Profert or Monſtrans. 
Neceſſary in what Cafes, and when 
Tenor of the Recurd. Sufhcicnt in 
hat Caſes. | | 
Offences relating to Records ; and Puniſh- 
ment there | | 
Bo = d by it. Who. 
und Or Advantage ir. | 
Of ore Thing viee ir ſhall be a Re 
of another, as Part of the Ancient Eftate 


T 
Saar 
In what Caſes, and by whom. 
Wich ſingle Voucher. 


Perſons ſuffering it, or their Eſtates. 
See Jointreſs (I) 
Linn: | 
To Truſtees to preſerve Remain. 
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Eſtate s being alter d. 
Voucbees. | 
By Matter Ex poſt Facto. 


In 
1 


Of what Things. Or of what it may be 
ſuffered. 
Or Transfer of what Eftate. 


T | 


* — 


1 t 


„ Abſe 


111 


Terant to the Præcipe. 
Neceſſary in what Caſes, and why. 
Pleadings. And in what Caſes a good 
in 
1 jrended. hy 
5 3 yet cov 
The King bound in what Caſes, bing or 


Recovery. 


Error to reverſe a Common Recovery. 
By whom it may be broughr. 
Pleadings 


here, and how. 


Bulls, Agnus Dei's, Croſſes Kr. Books &c. 
Feme Covert, and Widow. - 
Injunctions ' Inconveniencies 1 and Neſtric | 
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In what Caſes. 
For or againſt whom. | 


- 


hat Caſes; And where not, tho” the 
was illegal, and not to be ceun- 


* 


in Loquela. : 
What good Cauſe to deny it in Chan. 


W 


X 
Y 
Z 


A. a 
B. a 
C. 2 


* 
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Reniftring Act, 
Relation, 
Of ber Tb. — and hat 
: what in to w 
Time it hall be. 
What — Things ſhall relate to pre- 


cedent. As 
Acts. 
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Not me 


Fr 
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| Tere 
F 
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Who has no Right, or only a bare 


Righr. 42 


Who bas neither Freehold in Deed 
or in Law. 
By what Words, Words which amount 

a to a Releaſe. 
What Act b rr 
ſaid a Releaſe in Law of his Right or 


Act ion. * 2 
Miſtake or Miſrecital. L.; 
In Mixt Actions; what ſhall be a good Re- 
leaſe. L. 4 
What Thirg may be releaſed by expreſs 21 
| What ſhall be ſaid releas d by Releaſe of All - 
Luits. | I | 
Debes and Duties, or, All Debts or Duties. O | 
Or all Manner of Actions. P 
Real. 2 
Perſonal. 5 KR 
1 4 
— v 
Join'd with other Words. VU. 2 
Executions. = OY 
By other Words, or Words. U. 4 
Words. What Words will releaſe 
Covenants. U. ; 
Dower, des wh. U. 6 
"Op — pl. 4. (N) pl. 1, 
4 
hall be Bid to released in re- 
Vac the Words | T. a 


- Wheretopa's a Fee there muſt be Words 
of Inheritance. 


Made how. And what may bereſer'duponi, W | 


By Will. 


k. 2 


Conflrned. He — Way nm 
1 or Relei by Conftruc- 


dg In what Caſes it ought to be 
by Deed. 
At what Tune. 


B. a 


By way of Y 
Torally, or y fo and partly by En- * 

2 

As a Grant. See Grants (S. 2) Fel 

By Mirter I Eſtate. "if 


See Jointenanrs. (H. a) 


Wi Words of Inheritance. Z. 2 
To what Thing, C. a 

D. 

D. 
E. a 
| F. a 
to another. G. a 

To a Stranger where ir enure to one 

that is Privy. G. a 2 


To one that is in of one Eſtate where it 
ſhall enure to another that is in ot ano- 


to him in Reverſion &c. L. 2 
To Remainder-Man &c. where it ſhall 
enure to Tenant for Life. M. a 
To one Diſſcifor where it ſhall enure - 
By way of Entry and Feoffment. N. a 
Io his Companion O. 2 
To one Feoſſee of a Diſſeiſor. Enure to 
his Joint Peoffee. P. a 
To ** Diſſeiſor. 22 
I a Condition created, or 4 | 
— by Diſſeifor. Q. a 
Of Diſſeiſee. Enure to 
Avoid Grants made to or by the Diſ- 
ſeiſor, by Alteration of his Eftate. R. a 
and toll all Meſne Eftates and 
itlee. 
Of one Part extends to other Part. 
Of one Thing enures to another Thing. 


e and — hed In what Caſes. 
n 


S. a 
H. a 
I. a 
K. a 
K. a 
43 
A. a 
2 


Extended beyond the Words. A. a. 


Reguiſite i in what Caſes, and what is ſuf. 
ficient. | 


K. 

Relation. W. 
X. a 

Y. 8 


Privity. 


3 
4 
Reſervation thereupon. See 
Pleadings. (W) 
Reliev'd or ſet afide in — 2 
Confirmation and Rcleafe differ in what Ca- 
1 — good * a Releaſe 
Z. a 


Remamder. 


What fall be ſaid a Remainder and what a 
Reverſion. A 


Upon 
Withour a Particular Eftate, where it 
may be | C. 
Sufficient Particular Eſtate, what 
Want of Frechold. C.3 
Where there is a Frechald. QC 4 
To whom it may be. | D | 
Created. 
_ By what Words. E 
F 


'Who ſhall take the Remaing:r 


Whit 


With 


n 


What a Remainder, | 
Ard what an Eitatc in Pofſe fon. G | 
Attach d. * 
- | K 
Where the veſting of a ſubſequent Re | 
mainder depends on the Perform: ce | 
of a Condition, or the happening of a 
Contingency annexcd to a mean Re- 
mainder H. 2 
L 
M 
X | 
, 
& [ 
0 
Pp 
* 
T | 
U 
X 
A 
Again the 27th of H. 8. B 
A Man ſhall not de remirted for a Colla- | 
C 
4 
E 
F 
G | 
G. 2 
H 
To one, In what Caſes it ſhall be to another. I 
Againſt one, : x 
W here the Iflue ſhall be remitted againſt 
one and not againft another. I. 2 
Defeated by it, w | 
Charges ; 3 | 
df other than him who is remitted, K 
—— o_— L} 
Deveſting a Remitter. | 
What pu 8 M 
Remitted, olens, ſhat Caſes a 
Man ſhall be. N 


Ward in what Caſes. See (N) 


reſpect of the 


their Divitions and Subdiviſions. 


Form or Manner, | 
| where Children are to be remov'd. D 
In General. E 
Matter. F 
Former Orders. G 
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Not apyeal'd from to the next Seſſioas. 
The Effect thereof. 
Confnn'd on Appeal; ard the Effect 
thercof. | 
Repealed, and the Effect :hereof. 
Directed io whom. 
Expences. Alion d. What. 
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Bent. 


The ſeveral Sorts, See (N. a) 
Rent what, and what a 
Sum in Groſs. 
R for it. 
Part of the Rent. What ſhall be ſaid to be 
Granr. 
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Where ir mall be of the fame Nature 


of the Land out of which ir iffues. H. 
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To hang Be envy. 5 

Neceſſary in what Cafes, S. a 
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Payment. 
At what Place it | 
Muſt be. M 
May be N 
When. | 
By the Words of 
Limiration. T. a 
Dis junctive or Dubiaus, U. a 
General. W.a 
Months &c. How to be computed. X a 
By tranipohryg the Feaſt-days men- 
tioned ia the Grant. Y. a 


On the Rew-day, Good. And to 
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| al 
Good. And what amuunts to a Payment. A, b 


Derermined or not, where the Eſtate on 

| which it was referyed is determined. B. b 
Relation. Who fhall have it by Relation. C. b 
Nomine Pena. 


Nhat is, and how recovered. D. b 
8 Benefited by it, who, and how 16 


Chargeable with An, who. 
Arrears, Statute 2 H. 8. 7. Kr. 
rag on: be fog — 


Puree chin'd in what Caſs, and the 
| im d in what 


Lift culiics ir n:kirg Piſtreſſes re- 


Frauds | prevent Diſtreſſ n 

to pre es | 

and Aiders puniſhed. "Zb 

Of whoſe Cattle. My i Ke 

Several Liſtreſſes. In what Caſes for 
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F. 
G. c 
E. c 
D. c 
H. c 


In what Caſes he ſhall conclude his 


Plea with (And ſo Nil Debet I. c 


bn N K. c 
In Aſſiſe &c. for Kent, In what Caſes 
there muſt be Profert or Monſtrans of 


F. 2 
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In what Caſes, and how compell'd. Gs 
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Ifdue and how tried. * 
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a bad Avowry. 1 
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Prohibition. 
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this takes not away the Juriſdiction of the Spiritual Court, ſo 
and not for the Penalty upon the Statute. 2 Lev. 222. Trin. 30 


24. Citation was awarded in the Spiritual 
a Feme ſole; and the Libel proved true; W 
10. to the Plaintiff for the Coffs and Defamation ; 
took Baron, and made him her Execator, and died; and 
afterwards againſt the Baron as Executor of the Feme, to ſatisfy the 101. 
And the Baron obtained Prohrbition ; and the beſt Opinion was, That it 
does not lie, becauſe the Matter is meerly Spiritual, and the Sum tor Recom- 
pence was well awarded. Br. Prohibition, pl. 9. eites 12 H. J. 24. 

_ 25. If a Man acknowledges in the Spiritual Court to pay à certain Dcbt at 

a certain Day, and doth not pay it at the Day for which the other ſues 


' him in the Spiritual Court, and Excommunicates him there becauſe he 


did not pay it at the Day, the other Party ſhall have a Prohibition 
againft him. F. N. B. 41. (C) 
26. A Libel was for a Rate for Ref 


epairs of the Church. It was ſugge/#- 
ed for a Prohibition, That in this Suit they of the Spiritual Court wo, 
the Land, for they were taxed according to the Rate of 

ended that he hath more Land there than in 
hath, which is always triable at the Common Law. Sed non 


allocatur; for hy TIN ng ſuable there, the Circumſtances con- 


cerning it are inquirable, and there alſo. Wherefore a Conſulta- 
tion was Cro. Eliz. 659. 660. pL 3. Paſch. 41 Eliz. in C. B. 
Y, 


27 — we the Cafe 


; bur being in 


and 


theſe Tithes upon was, That | 
W. e Spiri ulin g lea, Baldwin mov'd Þ rg 
tor a Prohibition; and ſaid, where the Pariſhioners did plead to the 10 P. vb 


Parſon's 


7 


| 
| 


: debied 


Parſons Title in the Spiritual Court, and they retuſed to allow of it, 
n hibir 


” 


g 
5 


, 


f 


was enact- 
Par- 


28 


by 


| 


ask d what he thall do if he hath nor fer them forth. And after : 
ordered a Prohibition Niti. Freem. Rep. 67. pl. 81. Mich. 

B. Lord Biron's Caſe. Ny” 

fully as it was in P. B. ſued in the Spiritual Court for Tithes, and W. came in Pro 


and ſhe d this Matter to the Court; 1 tor B. for the: Tiches; 
. pray'd a Prohibition, which was denied per and all 


Wr 


4 


117 
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Spiritual Where the Right of Tithes 
comes in Queſtion. 


Right of Cithes comes in Queſtion in th 
| \ Y Cringorai Cone, the Temporal Cour tal 2 
| 2 va | N 


8 (T) (X) Jurisdiction 


Aae vi. 28. cies C Sty. 169. in Caſe of Harwood v. Þ 
Thad where the Right of Tihes is in ro ns Low Kol ade hes 
Tirhes themſelves are in Diſpure ; and cites Seld. of Tithes, cap. 14. 


13 Rep. 18. 2, In Action 
I Defendanc claims 


5 ie 


che Book 4 Mirum ! tho'ir 


. cites 38 Af. 20. but 
2 Parſon and 


„That 5 n 4 1400 
efendant alleg” | he . at the Time of the Treſ- 
that A Ar me 0 2 nd 


Parſon at the Time of the Severance, as well as at 


— 


r the Time of the 'Taking, be ſhall 
adjornatur — 


laintiff as Parſon 


| ; and the ſame Law of the Spiritual Court, if it may ap- 

pear that the Right of Advowſon is in tho it did not appear at firft ; quod nota ; for it was 

aged. Be jon, pl. 60. cites 38 H. 6. | 
t 


ight of Tithes are in i 
Cre. Z 251. 33 & 34 Eliz. C B. Dulli v. Kyfcly.—Le. Ar 76. Paſch. 29 C. B The Parſon 
of Facknam's Caſe Art where two Parſons were of two ; Pariſhes, and the one claimed certain 


Tithes within the Pariſh of the other, and ſaid, That he and all his Predeceſſors Parſons of ſuch Church, 

ſcil. of D. had us d to have the Tithes of ſuch Lands within the Pariſh of S. and that was pleaded in the 

Spiritual Court; And the Court was mov'd to grant a Prohibition; And per Suit and Clenche J. He ſhall 
have a Prohibition; for he claims only a Portion of Tithes, and that by Preſcription, and not merely as Parſon, or 

by Reaſon of the Parſonage, but b : Collateral Canſe, viz. by Preſeription, which is a Temporal 9 and 
ä RE Thing 


at firſt oppos d it, bee 


P. Arg, Le, 94. citcs it as Baſhie's Cat the Parſon of 


21. 
tween ten Parſons, the Trial ty the Civil Law. 


1 . * * , x, 2 2 ＋ 
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before the 13 Eliz. cap. 111 


Prohibition. | 
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» 
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i ij not material whether it be betwixt two Parſons. Godb. 45. pl. 55. Mich. 28. 29 Eliz. in 


Man not a Parſon brings Treſpaſs of his Corn taken 13 Rep. 28. 
— 88 Tiches, Ne Parſon ; the Court blarg . 
be 
and 


ouſted of Juris diction, becauſe between two 
— the Plex is but a Traverſe of 


of the Plaintiff. 38 E. 


inſt an Abbot, of his Corn 
Plaintiff is Parſon, and that the 
ST 4K 46 
ere, the than ni 
ſon, nor that the Aktion is brought for Tithes. 
aGm - for per Cur. The Law has been taken otherwiſe. Show. 8. Bradſhaw v. Sy 
Prohibition is not to be granted Ancient Compoſitions made with Conſcnt of Patron and ; 
i may be pleaded and tried below in the Spiritual Court; 


of Compoſitions, ir has been held other 


> 


againft a Prior, of his Corn taken, Defendane faith Br. Juriſeic- 


5 In T > Def i 
that he is P et. and the Corn was ſevered for Tithes from the nine ian ff. 


and fo he took th f Plaintiff pleads an ancient Privilege 3 Tia b. 
it of Tiba, nd = Conpatrice — berween the Plaintiff and + Thet the 

a certain Dum to the Deſendant by the Bear, pleaded rhe 
I be ouſted of the Jurisdition, becauſe the Waye aer 
in Debate. 38 E. 3. 6. b. adjudged. ! 1— 


the Plaintiff took nothing by his Writ —It was ſuggeſted for a 
had compounded with the Parfon for the Tirhes, but yer the due 


e Court 
comes 


Tithes were ſevered and expoſed, and the Parſon took and carried them away, and the Pæriſbi rer met him 
aud took them from bin, vhereupen the Parſon ſued in the Spiritual Court, and a Prohibition was award- 


But in 
for Tithes 
Grant o 
the 
at, ON the 
his Demeſne the whi 
nat be ouſted urisdiction 


pleaded elſewhere, and the Plaintt 
's Action the Tithes, but only Damages. 38 E. 3. 8. 


of his Corn taken, if Defendant ſaith, That he is Parſon 
ition between his Predeceſſor and the Plainriff, who 


: 
8 
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the Deed which 
10 reco 


: 


82 
|S 
E 


K 
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free, Place where his : 
Court ſhall be ouſted of Jurisdiction, becauſe the Right of Tithes 
in Queſtion. 38 E. 3. 19. b. A. 

9. If an Abbot be Parſon i onee, and another Parſon is in Contention 
ith him for Tithes, to the alue of the fourth Part of the Church, In- 


where 
ſhould 


: 


dicavit lies, tho* there are tour Perſons, viz. 'Two Patrons and two Par- 


ſons ; for the Abbot is Patron and Parſon, and fo in Effect they are four. 
Per Littleton and Choke; quzre ; tor afterwards Littleton was contra. 


Br. Prohibirion, pl. 12. cites 12 E. 4. 13. 


3 | 
10. The Parſon may ſue for Modus Decimandi in the Spiritual Court, 


and cites 2 R. 3. 3. a. But if the Pariſhioner denies it, they ought to fur- 


ceaſe ; and a Prohibition lies, and it ſhall be tried at Common Law. 
Nov 81. Steward's Cale. | 
| G 10 if 


— py | —— — N _ 
22 nn. 
147. If a Parſon ſues in the Spiritual Court tor Tithes, and the other 
Randal phate 6 Malo he Pr: this Modus now can never come in Queiticn 
dy this Suit between tlie Parſon and him for Tithes due to the Parton, 


. bur muſt be queſtioned d and determined in the Spiritual Court to whom 
belong, whether ro the Farſn or tothe Vie Per Coke Ch.. 


8 


J 


R 


. 


Cooper v. fays it has been diverſe Times fo adjudg d, and cites Buth's Cafe in 
Lang CB. 1. Bal. 277. Mick. 11 r Dean 51 Vorrecdl v. Sick. mn 
4 | 2 2 | f d r 
—— NR 
Queſtion to i dee was grim the Vicar and 
Parſon, is Cc Prohibition was granted, becauſe their 
Conteſts ſha)l has a Modus, Ad Examen, eſpecially ina Caſe where 
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e Modus. Sid. 332. pl. 15. Paſch. 19 Car, 2. R X. Box 
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45. 


Nn. 
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ed againſt N Plaintif in the Spiritual Court upon an 
' hibition as to the Coſts, and it will be granted him. 
78. PL 7 's Ca 


___ by him, he himſelf may pray a Pro- 


1 Le. r3 Trin 30 Eli 
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thes comes in Queſtion between a | Layman As in Treſ- 
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F the third Part. 


ithes ; but it was ſaid 
it is beteveon & 


Ex 


Layman aud a P 
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Br. Juriſdidti . 
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| Goin Tre 1 


rr took 
Bailiff of F. 


ir is be- 


Ty Cour $+ ; 
3 for in this Cs wal our; 


5 „ El. 25. cites GE. 4 3.— 
Canter, dne Tithes lies — 


who does ret - — — the 
Toy eng 2 th 2 * 


7. In an Action, both Parties are Laymen, 
fo tar by Monttrance ot the Parties, FE Sn 


Tiches the Tenporal Court tilt ouften. of Jtrisdicrion. 2 
4+ 15- 
8. A 2 f of E. of Cort carried a i# E. r 
ſaid that he is Parſon of F. e Aue rhew a0) af His Trthes, agd 
the Plaintiff claims r as His Tithes &c. Judgwark f . Cogn l 
take Cur. The Defendant ought mm ſay thar t 
„er if it le within the Pari of the Plans 
claim it @s @ Portion ; and therefore the Defendane prifetiÞell in the 
Sc. for Tithes there ; and well; arid becauſe rhe wot Tirhes Wie 
to be tried, the Court ouſted him of 2 not wis that 
the Plaintiff ſaid that the Defendant had leaſed Bis +; 2 75 for . ears, 
which get continues. Br. Juriſdiction, pl. 2 Cites 14 
9. Treſpaſs between Parſon and Parks, ;z if the Ri LY © Tikes bei in But if they 
Debate between Parſon and Parſon, this goes to the Juriſdiction of the Fs as Le, 
Lay Court, and ſhall be tried in Court Spirirual. Br. Jurisdiktion, pl. — ded 
85. cites 5 H. 5. 10. | they grow 
Pariſo or tie ether, this Rall de tried in Barc. - Did 
t 


N If the Lord 


a Manor claims the Tithes of ſuch Landis Dye 
is D. and the P. alſo claim it for the ur- 
id for Law that the Lay Court thall have j de- 


Br. Juriſdiction, pl. 98 cites 


77 A Parſon may fue Pro Mode Decimaed; in the Court Chriſtian ; 25 
if the Parithioner wil SR IEETE Liege 


Court againft W. 4 for Tiches Wii , 
e 2 2 ſed of 


B 


Ee EE 


d Eran of rhe Ton 
4 e onl lathe 
= IN viz.) In W 
che Tithes ; and "ith . 2 Wan 
as an s at Common Law for Tiches, the Declarz- 
mung without thewing Title in the Declaration: 
And It ery che Temporal Matter, fo 


- 4 . 


Court for Tirbe Raki 
1 


flian for Titkes, Pychibition has 
4 Common Law. 2 Roll. R. 55. 


Prohibition. 25 

» gt. to have thoſe Tithes, and is endowed of and 

ef tt od hem obs thall eats revue nh 
clefiaftical 


Suuth and Paying d. 
per Ann. to 
the Rector 


of A. for all Tithes of Willows. It was held that a Iſadvs to the Ractor is a good Diſcharge again{ the 


Ficar. Mod. 216. Trin. 28 Car. 2. C. B. Anon. 


tual the | 
bition, becauſe both are Spiritual Perlons, 
— and Sir Thomas V a: —_— of | 
Huberſtuue, Prohibition deated. 3 M7 
J. E a Vicar ſues againſt the Parſon Appropriate, who is a Layman, Gold'b 149 
in the Eccleſiaſtical Court, tor Tithes of Satfron, ſuppoſing them to v. 75 Hill. 
be Minurz Decime, whercof he is cadcwed, and tye Parion there 57 Name o 
ſays that he has uled Cime wyereot 232mory tc. to have Tithes of Stun H 
* Hay and Corn of this Land, till now within 40 Years, hen it 
was ſown with Saffron; yet ns Provibetton thall ve graared ro try *f-l-50 
this Cuſtom, and whether Salfron be Small Tithes, bttt it hail be tried Feeds 


m the Eccleſiaffical Court, inalmuch as it is between the arion reports the 


and Vicar ; for they can beit judge of this, and ot the Caumaſitian. Suit ro be 
P. 33 El. B. R. Bedding field and Freke ungen, and Con- 19157: e 
lultation granted, : FETET . * the Parſonage 


cubo libr li d 


ler Tithe Saffron againſt the Vicar, who pleaded that Time out of Mind he and his Predeceſſors had 


Tithe of all Saffron gro ing within the Pariſh & And per Tanheld, Tho” here the Leſſce be made 
Party to the Suit, yet the Night of the Tithe is in Queſtion between two Spiritual Men, and fo the 
Temporal Court has no Juriſdiction ; and ſaid that this very Point was adjpig'd 30 Eliz between 
unt and Buſh in this Court, that the Parry ſhould have Conſultmion. Pupham faid, The one of 
the Parties is a Man Temporal, and fo was it not in your Cale.- S. C. Mo 909 pl. 1277. by Name 
of Beding ic id v. Feake, mentions the duit to have been by the Vicar againft the Parſon, and that a. 
Conſultation was granted, accordiag to Rolle Cra. E. 467. (bis) pl. 25. Paſch. 38 Eliz. B. R. S. C 
accordingly. 3 Nelſ. Abr. 315. pl 2. cites Goldsb. 149 rhat a Pronibition was granted, becauie 
the Plea was refuſed in the Spiritual Court. But the Looks are as licre. 


* 
- 


6. Tf the Vicar ſues a Pariſhioner for a Modus, and Defendant pleads A. libell'4 
a 


that ĩt belongs to the Parſon, yet ng Prubjibition ſhall be granted, becauſe Sint B. 
the Right of Tithes comes in Queſtion, Mich. 28. 29 El. e 
They ſug- 


the Dicar of * /u6r14ze aud Buſby WWged, and; a Conſultation They / 
granted according. I LATED 


rohibition, 


ed the fame Matter in the Spiritual Court, ſcil That the fame doth. 1 5 the Vicar, and not to 
odus Decimandi will come in 


Queſtion, and altho* that he hath averr'd in his Surmiſe that the Tithe-Hay belongeth to the Vi-ur, 


et that is not material; and afterwards a Conſultation was awarded. 3 Le 203. pl. 257. Paich. 39 
liz. in C. B Botham v. Lady Greſham. * S. C. Godb. 50. pl. 63. ani Ibid. 63. pl. 76. 


J. 13 F. 1. cap. 5. Se. 4 Enafts that when the Parſon of any Church * This is an 
is Diſturb'd, to demand Tithes in the next Parith Ay a Writ of * Indica- — of 1 
wit, the Potro er the Parſon ſo Diſturbd, fhall hade a Writ + to demand the IOE 


A d en 


. H 


rr 
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Common the Tiabes being in Demand; And when 2 then 
Law of Evg- ba e Chriſtian, as far forth as 1 * 
land, ubere. the King's Curt. 

3 2 Inſt. nnn ande as 


do not proceed in the Plea &c. and then 
— Parke rere 


Inhabitant within the Pariſh of the Rector 
Aer nb Tithes never came in Yyueftion, the EDR Eb Jurit- 


Statute That ſeeing the R 
two Perſons _— — granted, the Perſon _ue.. withcat Remedy for — boa Right of 
and therefore this Ad doth gi r Clerk is prohibited, « Irie of Right De Advo- 

the Form of wha ee, 2 1 50 EY 
the Cauſe Ae Ee 
if the Patron bath but an Eftate in Don. floor he concen bone this 

K 
Conftruction 


2 Court, — be Fat 
rit of Indicavit, viz. Vobis — — 
Hud tencatis donec —_—_— ace in Carino, eier rum pena den 2 


Inſt. . 
== 0 Van of the Tithes at the of this Act wes not materi] ; 
for ef whos Toes —— niet in Court 


2. the Tithes muſt amount to a fourth Part of the Value of the 


2 Inſt. 64.— F N. B. 30. (E) 
Ame litem conte ſtatam, that is, when the Party 
hath anſwered thereunto ; bur this is remedied by 
N. I 30. (G) Thar Indicavit lies not before 3 
hen y thereof before the Indicavit be granted; and Indicavir 
iritual Court ———Indicavit lies oz/y are Sentence given in the Spiri- 
. 23, cies the Regiſter, fol 47.——S. P. 2 Inſt. 365. For it is but a 
illud tenearis, donec diſcuſſum fuerit &c And this Act faith, Pro. 
| Righe of — Tithes, Wii 
a ri be 
142 2 Inſt. 365. of * 
the Canonical Sanction, and . for all Fo 
CE EEE Lee eee, 


wot mention that the Tithes &c. in Suit amoznt to the ſcurth Part of the Chur], 
55 other Party to have a Conſultation. 2 Iuſt. 365. 
If an Abbot be Imparſdoce at the Church of D. wil enather Aber & Parſon Japarfovce in 


the Church of E E but two Parſons, yet becauſe each 
Parity is both Patren and Incumbent, an Indicavir lieth/berween them. a Inft. 365. 


8. If two Incumbents are in Suit for Tithes, which exceed the fourth Part 


of the Charch, — re #6. ame Man be Patron of bath Churches, 
one Incumbent nor the other not have Prohibition nor Indicavir ; 
For which ſoever of the Incumbents ſhall have the Tithes, it is no Preju- 


dice to the Patron; Contra if two ſeveral Men were Patrons. Br. Pro- 


hibition, pl. 16. cites 2 H. 7. 12. Per Keble for Law. 
n 


9. A. Proprietor of the of 8. in Suffolk, libelF'd againſt C. 
for Tithes of certain Land in the of S. Afterwards B. the Par- 
fon of H. in Suffolk, came in Pro intereſſe uo, and alle Ly Cuſtom within 
the Pariſh of 8. . Poa Id have 13 ae fr th The 


thoſe Lands in S. and e in 5 
Cheeſe for the Tithes of A7. ſurmis'd for a bition, 
That nad pleaded — ual Court, and it would not be re- 
ceived. It was objeGed that a Prohibirion lies not here, it being for one 
that is not ſued, and ir is not Reaſon he ſhould ftay rhe Suir of a Stranger, 
Ic was anſwered, That the Right of Tithes is not in Queſtion, bur 4 


2 1 5 * > 


thereof the Parſe weak A had 13 
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of Tubes could not be tried berween the 


he Writ of Indicarzdach not i but the King may have a Writof 
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| Parſon of Pancrafs, and the other 


Prohibition. 27 


Modus Decimandi, and fo is triable here, and that the rande 
might well plead this, and that what the Pariſhioner might plead, he 
22 in Pro Intereſſe may . Gawdy held that the Pariſhioner 
well plead it, but that when the Parſon of another Pariſh will 
— the Right of Tithes will thereby come in ueftion between the 
two Parſons; and cited 20 H. 6. 18. and 31 H. 6. And aſterwards the 
Court was of Opinion to grant a Conſultation. Sed adjornatur. Cro. E. 


251. Mich. 33 & 34 Eliz. C. B. Dullingham v. My Nn 
* n tor Tithes of 3 in Thacki! the Deſen- * The Cott: 
dant 


a Modus to 104 yearly tothe Vicar tor all Tiches inclin'd 
of Underwood there, yer a . Was 


becauſe it appears (£20) 2 
ed that the Suit, a5 bo the Right of Tithes, was between the Parſon and fronts be 
the Vicar, n 3 Nelf. a. 315. pF. g. granted for 
cites Moor go7. * Sherbourne v. Clerke, in the Caſe of Fryer v. Beſfev. — Reafun 
S. P. _—— Dubitatur. Becauſe a ous wes Rye, which 1 Honcd. And 
not triable in that Court. to rhis Pur- 


vſe Coke. 


the Queen's Solicitor cited two oz o d deicds 28 & 29 Eliz man b. unt 
1 & 31 Hi. Dame Greſham's Caſe. Et > 
. 1267. Mich. 35 & 36 Eliz. BR. Sherburne v. Clarke =—=— The like Caſe was in Queſtion 


foe” iche Hay, where the Barmiſe wan of > Modu — $ d. to the Vicar, the Suit being 
by the Parſon who was Patron of the Vica And it was doubted if a Confultarion ſhould be 

ed, becauſe the Ground of the Prohibition ts a Modus Decimandi, which the Splrirwal — 
allow. Quzre. Mo. 907. pl. 1268. Paſch. 36 Eliz. Fryer v. Beſtney. * 4a 


11. „ have Pr Small Tirhes, upon his C:mpoſition eters Mak 


and the Parſon u againſt B. Defendant in Cours | 
Chriſtian pleads — for he Pape 
becauſe the Court Chriſtian allowed the -ription agam{t the 


tition, the Vicar had Prohibition in B. R. t bar his own Suit in Eurlafai- 
cal Curt; and upon ſeveral . Ao. ** 
pl. 1081. Pringe v. Child. wy 
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2 . f B. R. between 


Ren Rep. 126 8 C——Ffthe Chapel of Eaſc 
to have Proof of ſome Agreement, by Virtue of which 
Mar. gr. pl. 151. Hill. 16 Car. N R. Anon. 


for cutting A Confulta- 
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Mich. 11 Car. this was mov d 
between Parſon Appropriate and 
to incline, chat che Parſon A p- 
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Comm 


Law, tha 1 
H. 8. and 


urg d that the 31. 
that it was not the Courle 
Suns for them; 8 
but granted the Prohibition 
, and to _ 
Warner and Haſter, ex 
| n * 

E B. R. * i Court tor a Matter which does 
Mens the he bimſelt againſt 
iri have it. Mich. 

„ and Prohibition 
nie” tho' the Plaintiff hun elf in the Spiritual Court informs BR. of it, a Prohibition will be grant- 
Cro. J. 351. Mich. 12 Jac. B. R. Worts and Cliften.—Sce Golds. 149. 


v. Feek. In ſome Caſes the Plaintift himſelf who libels may have a 
cites the Caſe of Wignal v. Brook. . 


2 


4. If a Vicar ſues « Pariſhioner for Tirhes in the Spiritual Court, 


and the Parſon A tare appears there Pro intereſſe ſuo, and a 
Protein it hail de granted. n. 4 Ear. B. B. berts's 
e den i. Pariſhioner of the Pariſh of S. for Small 
7 ining to his Rectory of D. and thereuyon 

Pro inerei fo, ac 
— 11 Pariſh ; in this Cx! 

F Baran of D. to prohibit his — San. 
and the Plaintiff 


8, — 
on being J Lin in Nortolk. 
a 
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7 and therefore ought to 
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Kc. if the Party will redeem his Penarce, and agres.to pay the 
for his Dawes: the Party damnified 6M have Stir this 
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Court all be Drs Car BR. ics. 
and no granted. . 153 „K. Luc is 
petween {es and Fright, per Curiam Prohibition Bd. inen 


= 0 OY 
Real, viz. Whether the Place be within the one Pariſh or the other.——See(D) pl. 6. Bucler 1, "uh 
man in the Notes there.—See (L) pl. 1. Fetler v. Yaleman in the Notes there. ' Ut? 


3. If Zofſee for Liess is ſued in the Spiritual Court for Tirhes, be in Re- SC.byXame 


4 may have a Prohibition. Moor 915. pl. 1298. fays it wis'fo of Love v. 
led Falch. 29 Eli B. R. Sir Robert Lane v. Pigot. r Go 
- SIA | 446 u where it is 


aid that there are diverſe Pyecedent tu thts Purpote, | 


: . - 
4 - WO ” LO : IS... 1 > 
a ti. CE. th. 


Ga) Prohibition. I In uhat Caſes. — 
. ney" it n B. * Incumbert _ * It a Plan re- 
bd. 8 nn — Writ — R. where t l. 


Clerk Ad- 
; a Prohibition may be þ minced 2nd 
that it is tor Delay. Cr. 15 M W. NU badi, 


appears apparently 
Marrey and Sir H. Wallop, fot the Church of Langgorn in Com and another 
a Prohibition granted. ery Z | +» + Perfon who 


„ ., Claimeth the 


. 
1 


| Advow!on by Proviſion from the Pope, ſucth inathe Spiritual Court to avoid. and remove the other 


Clerk, the Patron who hath recovered his Preſemment &c. ſhall have a Prohibition unto the Judge for 
to ſurceaſe &c. F. N. B. 42. (C) '7 7 | | 2 cop 


2. 13 E. 1. Stat. 4 K. 1. 2. 3. 4. For Penance Cerporal or Pernniary . Note 3 Di- 
joined fer deadly Sin, as Fornication, Adultery; ur hb He; alſo for wat verfity be- 
Fencing tie Church-jard, or not Repairing the Church, or ſufficiently Auuru- a 4 
ing it, a Prohibition lieth not ; Nor for Oblations, Tit hes, Mortuaries, Peu-of the 


Ans, Laying violent Hands upon a Clerk, Defamatica, (when Money is Church con- 
not demanded) Nor for Breaking an Oath. | — — 

of God, and Goods dedicated to Divine Service, or meerly Eccleſiaſtical ; for Laving of violent Hinds 
upon the Perſon of any Infra Sacros Ordines, the Eccleſiaſtical Court hath Conuſance; but for the Vio- 
lent taking away, Conſuming of Ornaments of the Church, or Goods dedicated to Divine Service, that 
Caurt Hath no Conufance, for that is not given to them; as for Taking away of the ible, the Book of 
Divine Service, the Chajice; and the like, or for the Taking away'ot an Image out of the Church; but 
Remedy mutt be taken for theſe at the Common Law. 4 loft. 492 — ur if a ——— be arreſt- 
8 by Proceſs cf Law, he cannot for this ſue in the Eccleſiaſtical Court. a last 492. e Prerogative 

e) pl. 9. | 

7 A Parſon or other Prieſt may ſue in the Spiritual Court for Laying violent Flamd upon him &c. in 
order to have him Excommunicated, but not to have Amends &c. F. N B. 51. (K And if the De- 
fendant in Caſe of Defamation be put to Corporal Puniſhment, or for Laying violens-kjands upon Clerks 
Party Eamnified a certain Sum of Money 
in the Court Chrifttan; and if the other 
Party purchaſes a Prohibition, he ſhall have'a Confultation. F. NI 53. i one is con- 
demned in the Spiritual Court for Defamation, and he appeals, and the Sentence is confirmed, and is (on- 
demned in 20 s. Coſts and the Cauſe remitted whereupon he ſues a Prohibition, rhe other Party ſhall have 
a Conſultation. F. N. B. 52. (D)—S P. And fame Caſes cited 4 Rep. 20. b pl 17. Trin. 25 Elis. 
B R. in Caſe of Palmer v. Thorpe; and fays that upon theſe ſities you will better underſtand 
the better Opinion in 12 H. 7.2. and the Senſe of the —— lol 54. where all the Juſtices re ful ed to 
grant Conſultation in a Cafe of Defamation, viz. Either becauſe the Matter of the Defamation was not 
merely and ſolely . 1 or becauſe the Plaintiff ſued for Damages or Amends for ſuch Def. mation. 
And if the Clerk ſuc in Court Chriſtian for Damages for the Batterv, he is in Cafe of Premuy: 


a for in that Caſe the Eccleftaſtical Judge ought to procecd Ex Officio only to correct tie- Sin 


E 3. 9 E.. 
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a Clerk, the Amends 
* om, the be be- 
and the — will 


fall the Court held, Thar a well lies; 


» the Suit ought ro de 
1. er fon 4 Maut ed the Suit ; 
not Reaſon he 


iritual Courr, 
to be at 
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ot Ano 3 
Derinue of Goods lt by Ji > "wbete he Plaintiff claimed them b 
Gift : And yer per Judicium, the Plataaif rook noching by his Wric - 
for if it be aner | ot TH 
whether he foe Righe 33 
Gin, e 
* — ar oi, — Coute — Cauſes, and 

J. W @ Man in re 

. pure Judges there, and 
1 > ſame, and fer ſo doing the Fadges excommunicate kim tor the 
cher Offence which he tid te the Chuoch, in bringing a Prohibition to them 


mere pon a ritual Cauſe, the Party excommunicate ſhall have a New Pro- 
againſt him ” them to revoke the fame ; tor 
rt, 2 Man ſhall not be for ſuing torrh Writs in the King's Courts, 


mherher he is Right of Wrong. F. N. B. 42. (C) | 
6. A any Court, 
KC 


Iways when an 48 r | mga or probitr 
emporal or ing Tempo or Spiritual, ＋ 
22 re Fabien Bes 13 Rep. 42. Trin. 7 Fac. 7 


y Canon Law, 2 Deprivation, but — Temporal 
AAk Lucy. 8 FA _— 


J. If the Spiritaal Curt n uſes 4 Plea meerly Spiritucl, as Excommuni- 
cation, Divorce, Hereſy, W cet but no Prohibi- 
tion. 13 Lek Trin. 7 | 


AC. 
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„„ Lratiss to the Children, * 
* —_— rene pL 337. Hill. il Jac C. B. 
vliffe v. 


9. Libel ſor * „ 
for a Prohibition, 
70 have the — herd . 
Ettare he had &c. bad uſe 
was o 
#5 within the ſame Pariſs where the Manor is, and fo is no Contideration 
to the Parſon who is the Plaintiff, adly. Becauſe the Maintenance of 

the Parſon is xot alleg'd fo „ as the Claim of the Titles, viz. Time 


Our 


2 tbe Charchof D. It 
ed, "Ther che Defendane 33 alleg d Ly: 
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cited there But a Prohibition ſhall nr be granted to any Suit in the Spiritual Court jor any Nuſance 


der 4 e and that this 


ferent Natures; che firſt being tor a Prohibition 
1 Facto diſcharged by granting a Copy of the 
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ut of Mind &c. 3dly. He has nor 3 e Suggeſtion, as 
pan Maintenance of t Parſon, — wag 6 Months, tho' . 


tidue, whereas this ts the Prine? 


and that therefore a Conſultation 
conceſſum Car. as to this laſt Point. 
be tor the other Exceptions alſo ; Nor other 


Juſtices faid nothing. Roll. Rep. 2. pl. 3. Paſch. 12 Jac. B. R. Boocher 


R 
7 * Libel was brought ſor Tithes; the Plaintiff here ſuggeſted for 
a Prohibition, That he is an Execator, and was ſaed for Double Damages, 


hace he againtt an Executor. hed if the Spin Thar it by the 
21 


Common Law an Executor thall not be charg 
628 


will fue him there, a Prohibition lies, becauſe it 
vaſtavir. But the Reaſon of Key ling was difallowed, and a Prohibition 


was denied. Raym. 95. Hill. 135 & 16 Car. 2. RR. Wilks v. Ruffe!. 

11. A Suggeſtion chat che Spiritual Court objetFcd to the Credibility of 4 

Witneſs, is not 2 fufficient Ground for a Prohibition; for they are the 
r Judges udges of the Credit of a Wirne. Carth. 143. Trin. 2 W. & 
N in of Shotter v. Friend. 

12. „ n to ſaggeſt I. UN. 
Plaintiff had ouly one Witzeſs to prove e that he 
offered ſuch Prost, and it was refuſed for Inſufficiency. en in Caſe 
Ann Friend. Wee ee 
13. A Libel was for Brilding Sheds ithon the Church-yard ; 
geſted for a Prohibition, That: they were built upon a La) 
any Part of the Charch-fard. This was 13 Zug 
151. Trin. 2 W. & M. Quilter v. New | 


the Structures were not Built upon Patt of the Church-yard. a 292. See Onden 


r other Matter do the Church-yard, n e ſtiom that the Church- is - Nui 
1 in Caſe oF Utter #4 NO dt 1 8 
ion upon which a Prohibition is moved for, 4p- Se 


rt denied to grant a Prohibition upon the Au- 
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a Pro- 
bibition ; and cited Hob. 66. Bur whety ihe een of « Vicarage fo the Impro- 
priator in the Spiritual Court for Tithes upon the Endowment, and the © Alon br ed that it was 
to be tried ar Common Law, Holt. fait this 8 —— is good in 

Point of Law; and tho it was Hob. 66. That notwithitandivg the Surmiſe be of Back, and 
— * Jury, yer pre 0 Oy the Court to deny a Prohlbitioh, and that fo it was 
v. Jones; et at laſt a Prohibition wasgt: by Conſent, and Hue to be taken 

3 at the ne xt Affiſes to ſettle the Right. 5 W Trin. 12 W. 3. 


15. A — es iſt. That wen refaſed # Copy | 
of the Libel. 2dly. That the Citation e audtione Crmeterti, 


which ſuppoſed Profanation was 4s Garoner, 4 Corpſe for 4 
View, according to the Duty e O. Hel Digs 2 
Matters ought not to be joined, and are — — of dit- 
Quoufque, which 
ibel withour Writ 
Itation, and the aP Prohibition, which ties them 
till a Conſultation; and upon ſuch a 1 
a ibition. Indeed u Prohibition e they give a Copy ot the 
Libel, if it de granted betore any Libel exhibaed docs not bind them 
from exhibiring a Libel, and after they ſhall nor proceed till they give 
of it ; and then to have a Prohibition upon __—_— y you 


a Copy 
mult make a new Suggeſtion. 6 Mod. 308. Mich. 3 Ano, B R Anon. 


8 (B. a 2) In 
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4B. a. 2) in what Caſes it lies. I reſpedt of the Libel, 


R B deli- 1. 2 H. f. 3. NAC TS, That 4 Copy of 4 Libel grantable in the Ec- 
_ "= F. clefaftical Court ſhall be preſently delivered upow#he De- 
Chamberlain fendant s Appearance. | 
of London 3 ws "a 3 1 
to deliver to his Executors or Adminiſtrators after his Deceaſe to diſpoſe for his Soul, and he delivered 
theſe 200 Marks to T. 3. upon Bond to deliver to the Chamberlain when it ſhould be required; R. B. 
died. and F. P. rook Adminiſtration from the of London; whe he ſued Subpcena againlt 
the Chamberlain to ſue Obligation againſt T. B. to in the ſa id 200 Marks, becauſe the Obligation 
was made to the Uſe of R. B. and after T. B. (becauſe R. B. had Goods in diverſe Divoceſes; as he pre- 
tet ded) obtain'd Adminiſtration from the Arch of Canterbury, and after libcli'd in the: Arches at 
the Church of Bow, to cite P. P. and after P. F. Probibition out of Chancery to the Arches, com- 
marding them to deliver the Copy of the Libel to the ſaid P. P. according to the Statute of 2 H. ;. * 
2 to /zrceaſe till the Copy of the Libel was deliver d, and 904 a7: this they proceed; whereupen the 
{11d P. P. ſued Attachment upon the Prohibition and Statute aforeſaid, rehearſing the Statute, againſt the 
ſudge of the Spiritual Court, and pray d another Prohibition to the Party and to the Officer to furceaſe, 
becauſe Matter is pending in Bank to deliver the Libel; and the other ſaid, That this is Spiritual diar- 
ter, for the Peer if the Biſhop of Canterbury and of London ave here to be tried; and A this a ſpe- 
cial Prohibition was granted, that they ſurceaſe till Libel be deliver'd to the Party; quod nota. Br. 
| n pl. 11. cites 4 E. 4. 37.— Br. Prohibition, pl. 15. cites S. C. Br. Conſcience, pl. 10. 
cites 8. 
If a Man be in the Spiritual Court, and the Judges there will not grant the Defendant a Cony 
of the Libel, _ he ſhall a * Prohibition directed to them to ſurceaſe &c. until they have de- 
liver'd the Copy of the Libel to the Statute 2 H 5. and alſo the Defendant may have an Actin 
againſt them upon the ſaid Statute, if will not deliver the Copy of the Libel, whether the Cauſe 
in the Libel be a Spiritual Cauſe or not. F. N. B. 43. (E) * S. P. Hard. 36. in the Caſe of 
the King v. Sir Edward Lake. — S.P. 2 Salk. 553. pl. 19. Anon. — S. P. But the Court being 
— That the 5 which was taken out was — — did 1 5 think = 8 grant a Con- 
ultation, but diſcharged it by a Superſedeas , whereupon rt proceeded to excomruni- 
cate l ing. who again moved for a Prohibition, and the Court granted one 
with a Mandamms in it to abſolve the nar Tag it were for not anſwering before they gave him a Copy of 
the Articles. 1 Vent. 5. Hill. 20& 21 Car. 2. Anonimus. 3 | 
ut a Prohibition Quouſque a Copy of the Libel deliver'd, being mov'd far, was refus id, without an 
Aßfdadcit that they tender d the Fees, and yet they refus d to deliver it. 1 Keb $25. pl. 117. Mich. 16 
Car. 2. B. R. Dr. Watkinſon s Caſe. 


Ik was formerly held by all the of That when there was a Proceeding Ex Officio in 
the Eccleſiaſtical 


they were not bound to the Party a Copy of the Articles ; but the Law 

: is otherwiſe; forin ſack Cas, if they refuſe rr 7% 

5 n upon Motion, a Pro was granted in the like Caſe. Per 

It Ch. Juft. Lord Raym. a Rep 991. pl. 3. Trin. 2 Ann. B. R. Anon. — S.C. cited 2 Salk. 553. 

pl. 19. Anon. —— Bur Paſch. 11 W. 3 | Ch. J. deny d to a Prohibition tu tbe Admiraliy 

Court, upon a Suggeſtion, That they refuſed to give the Party ſued a Copy of the Libel, becauſe 

the Statute extends only to Eccleſtaſtical Courts, and not to the Admiralty Court. Lord Raym. Rep. 42. 
Anon. S. C. cited 2 Salk. 553. pl. 19. Hill. 2 Ann. B. R. in a of che Reporters. : 


S. F. Per 2. No Prohibition ſhall be granted where the Libel is * not brought into 
you Comb. Caurt, and the Party put to anſwer to ir, viz. Of the Tithes, aud this cer- 
Wo tified to the Chancellor by view of the Libel ; Per Henxſton; who ſaid, 

That this is by the Statute De Regia Prohibirione, and of Conjunctim 
Feoffatis in Fine, which Forteſcue conceſſit, and thereupon the Parties 
pleaded over. Br. Prohibition, pl. 20. cy H. 6. 14. 

3. A Prohibition was granted in Caſe af Titbes, becauſe the Libel was 
2 g proper Parties. Le. 10. Mich. 25 & 26 Eliz. C. B. Sutton v. 


wie. 

4 Libel for Zithe of Billet, F and Tall-wood , and avyerr'd Ic 
came of Birch, Haſel, Him, and Maple: the Detendant gef, That 
They came from Oak, Afb, Elm, and Birch; and becauſe the P ainti i, in 
his Libel, had not alleged how many Faggots were made of Flaſel, theretore 
a Prohibition was granted, and afterwards a Conſultation was denied. 
Goldsb. 127. pl. 18. Hill. 43 Eliz. | 

5 5. Detendant ſuggeſted tor a Prohibition to a Libel for 777 s, That 
the Prior of D. was ſeiſed of the Grange of 8. in Right of his Prio- v, 
and pre/cribed ia the Prior 2nd hit Predeceſſors to Jul this Grange vt, 
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and Double ; but adjudg'd erroneous for 
—_—  —— Chet of af Far 

ſo, and s the Spiritual Court 
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F Party ſue in 2 Court; for this is a Lay Debt. Br. 
Attachment ſur Prohibition, pl. 3. cites 44 E. 3. 32. | 
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tion ſhall go. Mordant faid, He ſhall ſhew the &c. Br. Prohi- 
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Freem. Rep. 286, 287. pl. 332. Trin. 1675. R R. Anon. 
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11. A. hing Sick upon his Bed made his Will, and afterwards ſaid to bis 
Execiutors named inthe Will, I will that B. fl baue 201. — Jos 
can ſpare it; and the Exccntor anſwered faid, Jes, forſcoth; 
Cadicil was made of the fame Legacy. And a Bill was preferred in the 
222 Curt for a Legacy, whereupon the Executor ved a Probidi- 
; and it was holden by this Court, that alt is Court has 
ner Fower to hold Plea of the Thing libelled for there in the Spiritual 
Court, yet it has Power to limit the Juriſdictions of other Courts; and 
if they abuſe their Authority, to grant a Prohibirion, and cited 2 H. 4 
whether the Spiritual Court, as this Cale is, 
might give Remedy .- Lr 443 
ing annexed to the Will by a Codicil, it was but Fidei Commi am; and 
ſo the Doubt was, wherher the Spiritual Court might hold Plea of ir ; 
for if they cannot hold Plea of it, then in this Cafe a Prohibition may 
be lawfully granted, although that this Court have not Power nor Ju- 
riſdiction of the thing itſelf. The Court would be adviſed of ir, and 
therefore it was adjourned. Godb. 246, 247. pl. 344- Paſch. 12 Jac. in 
B.R. Carrwright's Caſe. 
12. The a Eta eee dh ne ark 
within a Pecaliar and that it was againſt the 
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44 
awarded, may have an Ain of Debt by 

of the King's Conrts of Record, wheretu the Defendant þ 
their Law, nor bave any Effeiga or Proteffion allowed or a: 
28 obſerved 1is Branch i reſpects the Cauſe of Suit, viz. 
bad of —— 4 laſt. 662. cites Dyer 2 Dliz. f. 1 
+ as well as great Ld. Raym 2. Rep. 1172. fays ir was fo 

the Cale Bf Fay ov. Les a ee | 
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Matter within a 13 
ding to the Statute." Per tor. Cur: Litt. Rep. 297. 
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x1 K fo or fo, 
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tt . | i 1s From Time) and the Vacation ixnoPartof 
k K 12 l - 
n. Mo. 5-3. pl. 788. Mich. qr & 42 Elm. per 
N 2 * La 30. in Skinner's Caſe, cites Paſch. 
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42 W _ Prohibition. _ 


R m 2 Rep. 11-1 r. 
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Bur be :auſe it was Dies 


: . _ H. libell'dfor Tithes againſt C who gg 
the Tirhes demanded work org ſts a Cuntract — — af the — 
5 6 Months H. had a Conſultation and Cos eifel Af. 


5 For that is only where the ble Matter of the Suggeſti 
the Contract with the Manner of Tithing, privileges the 
oy might grant 2 Conſultation as to the Part of the 


ing not fur the reſt; which was granted —— Coane, Were 
v. Hunt. Brownl. 98. Gobb v. Hunt S. C and ſeems to be only 2 
of Yelrerron. 


— ot Damages for Subſtraction of Tithes merely; but if the Tirbe de 
Aer forth a chen ful ad, thee the Parſon all gerede die Hanse, becauſe be had one 


245. pl. 331. Hill. 11 Jac, C. B. Baldwin v. Girry. 


mer the Meng o to any ecclfraftical Fudge to bold Ples of 
the Statute of Weſtm. 2 cap. 5. Articuii 
ore Tos 


the Treatiſe De . Prohibaionc, 
| of 2 Modus the Court do. uſe to grant Prohibi- 


— — to be out ot er huren, 

Nr.. eve Aﬀdantc of the Track of your Suggeſtion. Per Holt 

= 2 Salk. 549. Trin. 21 W. +. BR. Cd F Lewellin, 5 
4 H a Suir be in the 


pra, and therefore hoped the 
ein Gy erp the 2 
ee Cons and _— 
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6. After ene en 
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not Ex Officio to take j 


| da 


W 
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ee been moved before Sentence, it need not then be 
Fn Ae von * it is ſufficiently known. 8 Mod. 176. Trin. 
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abu How it may be Granted. To part. 
for . mix” * f 
FF 
Quoad the Batter triable at the Connmnon Law, and 
the Whole it they may be ſevered. 
Fi —— COIs 1 2. pe 


a Viſcount to aid LIT 
©” Notes there 
hall be grante as tothe againft fl. 1, 


granted Quoad Land and 
2 B. between 250 Arbuil Reſolved. 


Jang — in Gery . — 203 cites 45 Eliz. . | | 

. — — e e ws Fe | ron oe 
i in the e | the 

Lands and Houſes in whi he Teller bad Fee ID RC 

cery ; But a Clauſe was ordered to be inſerted in the Prohibition ROE d f. 

Palm. 120. Mich n Ferbanke. 


in ſuch Caſe that the Deviſfor revoked 


= IE 
e 


[Land ee veper 
en 

S c Kdt en _— 
Dit n n r Reſolved, and Fer. 


of ſuch Will they will not grant a Prohibition for the Whole in the 
it be ſpecially alleged, That the Teſtator was Non Sanz Memoriz, a — ſhall be for 
the Whole ; "bub not in all Caſes, for that would tend to hirder all the Proceedings in the Eceleſiaſtical 
Court, and the Law allows a Probate there; — before a Will is proved, the Executor cannot bri 
any Action — S. C. 2 Bulf. 21 2. acco — 255 and that tho* a Prohibition way be granted as to 
Will, ver it onght to be but in very ſpecial Cafes only, as the Principal Cafe was looked upon to be — 
to bea Cale of great Neceſſitr, and that it de- great Favour as roſhble fer the arheldirg cf a 
* gras 


whe jr 


— Prohibition _ 


—_— 


— we ace — — 


i ily which was diſinherited by the faid Will; and fo a Prohibition was for 
——— nd Paſch. 9 Jac. Anon. Pro buten was granted for the Wizole ; For the Land being 
' the more conſiderable Thing ſhall draw all wo it, and make the Probate of all to be here, and not in the 

Spiritual Court for any Part. — A Prohibition was granted to the Proving a Will of Lands and 
| Bulſ. 199 Paſch. 10 Jac. Mary Semaine's Cue Cro C. 115. pl. 7. Trin. 4 Car. a Prohi- 
dition was granted generally for both Lands and Goods, and there being an Allegation of its being re- 
voked, there ſhall be no disjoining in the Prohibition; But if one makes ſeveral Wills, viz. one of his 
Lands and another of his Goods, and a Revocation is alleged of both, there a Prohibition ſhall be granr- 
ed for the one and denied for the other. Denn Caſe. Het. 113. Denne v. Sparkes S. C. No 
Prohibition ſhall go in any Manner to the Eccleſiaſtical Court to retain the P robate of a Will, for the 
Probate doth not aflect a Deviſe of Land, tho? 2 Cro. 346. [Egerton v. Egerton] was objected ; to 
which Holt anſwered, Thar it had been adjudged contrary to that Caſe ever fince. Cumb 170, Hudſon 
v. Fiſher | 2 8 ; 

* Probate Will in the Spiritual Court, for the Land will not prejudice the Heir; For it 
' 2 — ge omen —7 - nor ſhall the Examination of the W itneſſes there be = in 
Evidence at Common Law. Per Berkley. J. Cro. C. 396 in the Caſe of Netter v. Brett. P. by 


Fleming Ch. I. Paſch. 10 Jac. Bulſt. 199. in Mary Semaine s Caſe. S. P. mentioned. 2 Ch. Caſes 
292. u . Gef Rechwell v. Huſſey.—— See (F. a) pl. 1, 2. . | 


. Libel was for Tithes and Agiſt ment to ſeveral Values. After Sentence 
a Prohibition was granted, that they ſhould not proceed as tothe Tithes 
yn Mo. $73. pl. 1217. in Gerey's Caſe, cites 1 Jac. Cook v. Staſ- 


9. The 


ion was a Modus for a Farm, and the Le. wi for 
eriags ; ſo that the Suggeſtion did not :x/c1:d to ihe Offerings ; 
wherefore it was ruled per Cur. That Provibition thall be only Ouν,E)dqz 
and fo it was ruled in the Cafe of Coleman v. Gubert, upon a Mocion 
| the other Term. Sid. 251. Paſch. 17 Car. 2. B. R. Luſh v. Webb. 
"An Article 9. A Bithop was libelFd againtt for Simony, and alſo tor taking exorbi- 
(among was lan Fees — giving Iaſtitutiun, and for miſapphing Charitics, and con- 
nt a Bi- verti to his own private Uſe, and tor ccrtifying that ſeverul Per- 
hop, that ſons bad taten the Oaths, when in Truth they had not. It was ſuggeſt- 
the Biſbop of ed for a Prohibition, That theſe Things are punithable in the Temporal 
he Proceſs Courts, and as to the Fees, that there was a Cuſtom tor taking io much 
| * as tor Fees od gpenny N z and a Prohibition was granted quoad 
Vijctor of a &C. 5 433. Paſch. 11 W. 3. The Biſhop ot Cheſter's Caſe. [Bur 
Public it ſeems miſprinted, and chat it ſhould be The Biſhop of St. David's, viz. 
School, and Dr. Watſon's Caſe. 


that this Bi- | | 
{hop had perverted the Charity to other Perſons than direfted by the Founder, and wjon his Viſitation bad 
Ft or axvay all the Books which concern d the Charity, and the very Grant by which it was — and go- 
 vern'd now at his Pleaſure. As to the other Matters, a Prohibition was denied, but was granted as to 

this of the School, which was held to be merely Temporal. Carth. 434. Paſch. rr W. 3. Biſhop of 
St. Davids v. Lucy.— 12 Mod. 239. S.C. & P. | 


10. Adminifiration was 8 the Niſe; the Mother brought an Ad- 
peat, alleging among other Things chat the Wife had covenanted ſbe ſhould 
unt meddie, tor that the was well provided tor otherwiſe ; and it was 
ſaid chat they had nothing to do with this Marrer in the Spiritual Court. 
Bur it wus inſiſted that this fell incidently into the Principal Matter, ot 
which that Court had Cognizance, and it did act appear whether the De- 
legates wonld admit this Allegation, or not, and there is ao Inſtauce of a 
Prohibition quia timet ; a Prohibition was granted quoad that Allegarion 
only. 1 Vent. 313. Trin. 29 Car. 2. B. R. Baker v. Baker. 
11. Prohibition on a Suggeſtion of a Modus laid by Way of Caſtom, 
for a Groat to be paid far every Hug ſhead of Cyder, or 25. per Hunum 16 
Lieu of all Tithes of all Grain and Fruit in any ſuch Orchard growing ; 
and another Cuſtom of rhe Parſon's having the Sole Milking and Milk of 
all our Milch Kine for ſo many Weeks after Midſummer, and ſo many Weeks 
after Mic haelmas, in Lien of all Tithes of Milk. The Statute of Forrove- 
ment was ſuggeſted as to Part; and thereupon prayed a Prohibition for 
#Tirhes quoad hoc; and upon Debate it was granted. 2 Show. 450. 451. 
pl. 428. Hill. 1 and 2 Jac. 2. B. R. Hill v Harris. | : 
Cunib. 200. 12. A Suit was for Inceft in marrying à firſt Wite's Siſter. The Plain- 


| — - accord- tiff in the Prohibition ſuggeſted that the /e roms d. a, nd he I 
g. — | 8 


« en her, to whom an Eſtate was deſcended as Heir to his Mother; and 12 Mod. 3 
that c be had pleaded this Matter, they went on to annul the Mar- S. © accord- 
riage, and baſtardize the Iſſue. Per Cur. A Prohibition ſhall go as 20 7 
the Annulling the Marriage, and Baſtardiaing the Wes bur they may pro- Paſch. 5 F 
ceed to puniſh the Inceſt. 2 Salk. 548. Harris v. Hicks. | 22 n 
Name of Hinks v. Harris. Carth. 271. S. C accordinglr. 

1z. A Libel was for Words ſpoken of a Parſon, and alſo for Brawling in 

the Church-yard. A Prohibition was \ 29 as to the Words, but not as 

to the Brawling. 3 Salk. 288. pl. 9. Paſch. 2 Ann. Brown v. Tanner. 


(F. a) How it ſhall be granted ar 10 4 Part] Ses (E 


1. IF a an deviſe Goods and Land, upon a 
vilor was Non compos mentis af the Time 
hibition ſhall be granted ro ſtay the Probate the Land only, and Cs. .. 
not Quoad the Goods, becauſe if it ſhall de granted Quoad the 8 
Goods, the Executor cannot have any Action in the Belne Time, Roll. R. 21. 
which would be inconventent. Þ. 14 Ja. B. R. Projivition'fo 7. br '<- 
orcs there. 


and the 
This was the Practice heretofore, but now no Prohibition will be granted in ſuch Cat ; for un- 
leſs Probate be, the Executor cannot ſue for Debts which might be inconvenient. And to grant Prohi- 
bition as to the Land would be in vain, becauſe as to the Land the Probate is no Evidence either Pro 
or Con in any Court of Law, but as a Proceeding Coram non Judicc ; yet it is good as to ths Goods, 
2 Salk. 552. Partridge's Calc. N 5 OY | 


u ion that the De- 2 Bulft. 210 
the Deviſe, a Pro- Ez<r1on v. 


Will in riting; and thereby deviſes ſeveral Sty. 228. 


2. Ta chan makes 
Le dns ou alſo certain Land to his Execurort here after S © accordi 


ingly. 


nam d in Fee for Payment ot Debrs and Legacies, and after names the 
Exetutor, who proves the Mill, and another appeals ro revoke rhe 
Probare, ns Prohibition lies either for the Land or Goods, or other: 
wiſe, upon Surmiſe that Teſtator was Non compos mentis for the Jr 
conventence which will enſue as to the Legatees and Personal E ſtate, See (E. a) 
and the * Probace is no Evidence as to the Land at Cammon Lam. pl . 
Tr. 16 50. between Bowles aud Clerk adjudged per totam Curiam, and 
3. If a Pan makes his Will, and diſpoſes of his Goods, and then Ja 355. pl. 
makes A. B. bis Executor therenf, and after deviſes his Lands; M this 118 
Cale if the Executor be cited into the Spiritual Court ta prove the ccordingiy. 
Will'Quoad the Land, a Prohibition es Quoad the Land; ot — Cre C 
theſe are ſeveral Wills. H. 10 Car. B. R. Reſolved per Curiam, 321. 5. C. 
and Prohibition granted upon Stephen Brett's Will, Between Set Eber e 
Nettar and Stephen Brett. But Hill. 10 Car. a Conſultation was 5 
granted upon ſolemn Argument in this Cale, upon Diem of the = C,, 
by which it a that it was One Will, tho” [there were] it: Vr Payment 
Parts thereof and this was granted by Jones and Berkley orion = 
the Opinion of Croke; and they faid that in the Cal? of Eo. =. . Fel 716. 
* Marquis cf Winchefter, d Conſultation was allo granted as well or 
the Land as for the Goods, Intratur. Mich. 10 Car, Rot. 132. Sek; als 
Reaſon of Cro!:e's Doubt was, becauſe tlie Land was the Principal, and they have no Authority ro meddl 
with any Will concerning Land, and that there might be an Inconvenicnec if tie Will there ſhould be 
countenanced ord i'-onntenanc'd concerning the Land; and beonnſe a Prohibition was granted, he wa: of 
Opinion that the Parties ought to purſue the uſual Conrſe for the Def&ndaor to aupear. and the Plaintitt᷑ to 
declare. But the other Juſtices gave a Rule that Conſultation be awarded Niſi &c. —Ibid. 295. S C and 
S P.—Upon Niction for a Prohibition, becauſe they proczeded to 2 Will of Lands id Goods, Hale 
Ch J. foil, 1e proving the Will fignified nothing as to the Land, and that hie WII is Iutire, and 
ve 
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J. The Surmiſe for a Prohibition is as N, A if Variance be be- 
tween the ſame and the Declaration, all is Le. 128 pl. r75. Trin 


him wo ſued the Prohibition, 
and zo Plea be put is in due Time, the Plaintiff may bave judgment by 
Mil dat, ideo ft Probibitio; but if it be of the other Side, and no Plea, 
there ſhall be Iikewi n Conſultation. 12 Mod. 447. 
Paſch. 13 W. 3. B. R. Turton v. . 


—— 
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2 _—— " 5 ad 


(G. a) The Continuance of a Prohibition. 


rr 
was e per Cm becauſe it A ———— 


N 


When a 


continued Demiſe of the King. Bur if Attachment iſſues and is rerurn'd, as the Chief alice 
Py as, nope i BR, i RR DR Fe 2 — 


— 


N 


The ini 
Iroſcribed to - 
for 


| 


5. Watkins Ca, — * Becauſe in un Cas the Pau. | 


3885 the Fetitions in Parliament of 18 E. 1. fd. 1. there 


is ſuch Petition and Anſwer to it. W 
Queremonia Cancellarius aut Capitalis uſticiarius 
— Eunarttrs 


8 Projiition may OO Lhe atmo ghee 
C9 

Court, to 11 Council of Bork, or 
SP. 2 DOES: Court of Ln tho there be nor 


| — Tos J e ſame Thing. P. 6. Ja. B. 


Wharton, yer Curiam.; Contra, Walmſflep. P. 7. 
RES rn ag Adjudg'd, 
12 Rep. 5 


Mich. 6 Jac. Anon. 12 108. Hill. 2 Jac. —— S. P. For the Cm Laer, which is 
1 — well Temporal as Courts within their Bonds and juriſdiction, 
ſtands inſtead in theres dee Precedent i this Cour of CB And this Point, 
ſtions, where there is neither Writ of 


Zo Anon. Walmiley ſeem'd contra. — 82 


| AE 


Party, it ſhall not be diſcontinued by the Demiſe of the King: 
— DDS 
y in Nature of a Commithon Prohibitory, which ſhall be diſ- 
King— Palm. 422. Paſch. 1 Car. B. R. $.C. — iS. P. Lat.114. Wat- 
153. cites Regift. 34. F. NIN 43. 2E. 4. 11.— Except in Caſe De Mods Decimandi, 
iritual Court will not allow that. WJ: Anon. Cites 22 E. 4. 20. — Upon a bare Sur- 
miſe, That the Matter aroſe out of the Juriſdiction of the Court, this Court will not grant a Prohibiti- 
on; ſo likewiſe it muſt be pleaded, and Flas mutt be feorn, and it muſt come in before Impartance. 
Mod 81. Mich. 22 Can 2. in the Caſe of Cop v. It. Iibong, ir was fit by Hale Ch. J. to have becn 
foadjudg'd. — Vent. 181. 6C | 
A cannot be to the Eccleſiaſtical Court where there is no Proccedi ere by way 
of Suit. Mar. 22. pl. 30 Faſch. 15 Car. The Pariſh of St. Ethelborough's Caſe. — 8. Phat there 
—— REO Ri 


and Croke J. only in Court. Anon. (. B. 
— to de 1388 oy ny yu — : 


a . 4. A Prohibition may be granted by the Court of Common Bench to 


— the — of for ſuing there to avoid an Inſtirution of a Clerk 
M 86 
— din to ay oe rhe after Induction made of him therets; tho 


12 Jac. En the Quare ay of Lancatter but onlu 
* oe the « I by hs Fri, derne che Tirle ot che feed wy is not 
* upon the Common 


granted to Thel 


4 Prohibicion was ſued out of Chancery, direfted to the Juſtices of 
— C. K. to make Attachment, becauſe rhe Defendant has ſued in the Eccleti- 


n cite &SC aftical Court for a Debt which neither touched M. Hrimony norTeſtament, and 
of which Conuſance belong'd to che King's Court; and it was ſhew d, 
— pl. That act ithHHanding this Huter the Party had prccecdid ix the Opiritual 


Court, 


bbaſbop or any other Eccleſiaſtical Court, no Probibi- 


Original X is the f L the fn == 
ame. ame 

pl. 6. — 2 85 nt 
Spoliation ; fr Soliton, in per Me phi tote Ne Ter 

4. If a Man ſiies is C.B. for Treſpaſs, or the like, and l 


½ in the But = Man 


Spiritual Court for the ſame Canſe, he may bew the Matter in CR. and Pan have = 
Eire et Fe Rt net lg F. N. R. r of the 
43. N 


Chancery or 


J. X upon 
his Surmiſe, ſurmiſing, That be is the rig Con Court Temporal &c. Atte be be 
ſued in B. N. or elſewhere, — 2 i 5 | * — 


The Grand Seffions of North Wales ſend a Prohibition, and Ibid. figs, | 
vie to the Spiricval Couns there as well ze the Courts here e and gene: For 
wo they have us'd to and ir is the ancient Court of the faid King- 7 


That th 
which has been Time out of Mind, Ir 
37 H. 8. Sid. 9. pl. 16. Mich. 1 R R. Winn's Cale. - tothe . 
| Py 


this is the Reaſon that Quare Impedit does not lie there. — Bur Cro.C 381, 342. Hill. Car. BR in 
the Caſe of C ort v. Biſhop of St. David's and Owen & al. It being A for Error, Thar the Biſhop 
—— the Grand Seſſious could not write to the Archbiſhop of Canterbury, becauſe they ha ve 

wer to puniſh him if be ſhould not obey. The Court doubred, but the Reporter ſays, It ſcems 
Prima Facie, that they may well write to him; for it is now a Court of the King's, and a non 
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Lamb, Wool, &c It was moved for a Conſultation, becauſe the ſame Suggeſtion had been made before 
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afterwards Sentence paſſed there againſt bim, and he appealed in another Court - the ſame Libel, ant 
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Cn, You had committed a Contempt; For the Statue is 4 
2 Prohibition in itſelf, and after the Ius was taken that be had not ſued * 
he did not any Plea of Lay-Fee in the Spiritual » Prift ; and the others e courra. 

Br. Attachment ſar Prohibition, pl. 9. cites 21 E. 3. 29. 


— — nor alter, the Prohibition, Prift, and the others ccontra. Br. lata pl. 14 


cnesarE 3. 3 


2. Abe Prohibition lies is be Cou where the Summons 
to appear in the Spiritual Court was made, tho” the Pl and the Excum- 
munication, which WET ws fo another County. Br. Attachment ſur 


r 0 000 3. 32. 
3. Attachment , becauſe the Defendant held Plea of 


ny e nen delbvered te h, and he ſaid That be held Plea 
de Sylva Cædua by reaſon f a Conf! Shades 5 to him directed after the Probi- 
lien, Abſque hac that be held 2 other than De Silva Cædua, and no 
For be oughe to traverſe Ab/que hoc, that be beld Plea of emer Trees ; 
For, Per Belk Silva Cædua is all — which is fit to be cut and will grow 
and every Tree cut will grow again it ir be kept from Beaſts, fo 
by this Word Silva Cedua * Priefts fue for, or claim Tithes as well 
TEL of ſmall, and it was never ſeen that Tithes thould bc 
demanded of great Trees, nor of Timber, which he ought to tra- 
verſe That he he did not hold Plea of great rees, Quod Curia conceiſir. 
Br. Attachment ſur Prohibition, pl. x. cites 30 E. 3. 10. 
Br. Quin- 5. The Prior of E. brought Attachment upon a Prohibition againſt 
— pl the Collectors of Tenths and Fitreenths, and counted that he dellver'd 
Br 2 to them a Prohibition in the Preſence of certain Perf ons, That they ev 


ſorment, pl. /99n1d not diſtrain for certain Rents iſſuing out of certain Tenements fel © 


5 


9. 


„ 


Fre ee and notwithſtanding this they had taken certain Sums of 
Rents of certain of the Tenants of the Prior for Tenths aforeſaid corriouſly— + -*+: 
&c. They juſtified tor Tithes ariling out of the Lands of the Religivas, wn. 
purchaſed aiter 21 E. 1. becauſe the Ward in London in which the, Tene- phy 
ments lay,was nor ſufficient of Goods, they took the le Kent of the Te 
becauſe che Day ot Payment was come, and becauſe the Tenants had | 
paid the Fiſteenth for their theretore per Cur. the Prior thall nox © © 
pay PRO Bene mann and therefore the Defendants were 
condemned, and es taxed to 10 L. and * rapuakter 
Br. r cites7 H. 4. 3 
J. Attachment upon a Prohibition, the Nrit wes Fiat Var itim contra 
Probibitionens noſtram, and did not Cot That Probibition was detieret to 
the Defendant, dy which the Deſendant demanded Judgment of *the 
Count tor this Detaulr ; And per Cur. he ought to Count it, and pet it is 
not traverſable. Br. Attachment ſur Prohibition, pl. 1. cĩtes g H. 6. 61. 
6. Prohibition iffued m 4 — Ardghorin in Action between J. 
C. and W. D. and after frac the ſame, Prohibition 4. 
brought agamft the Bailiff and the Plainti becauſe they proceeded con- 
trary to the Prohibition of the King; "And per Newton, clearly the 
Action does not lie againft becauſe the Prohibition Sea for 
only to the Batliff, fo that the Plaincitt — committed any Con- 
tempt; But per Aſcue the Statute is in itſelf, and ſo ſthe 
Action lies well againſt both, Onere i de: For For” the Were was & the 
Bailiſt held Plea of 40s. which to-the'King'sCourr, and it ſeems 
that there is not any Statute thereof, but only the Common Law; and it 
ſeems chat the Attachment is the and the Prohibicioa 1 | 
| Retuiing to obey it is the Ground and Cauſe of the Action, but 
eee 
pl. 11. cites 19 H. & $4. 
J. A Man ſhall have an Attachment ee 
if be refuſe to receive the Prohibition, admit of i ir. 
there (c)ſays, where there ſhall. be an Artach 


Vad. See 33 E. 3. Brict 912. For the Ad. o& the adpe is 
Parr, and ſce there an n r Ae 


2 
1 


e and a Prohibition. is bs „and be fie L where a 
bels for Tithes of another Year, the firſs ny tg 4 po le Re 
ment ſhall be. awarded. Per tot. Cur. Mo. 599. pL. 854. N 1 ad 
Eliz. Sharington v. Fleetwood. e 


's granted for one T 
Attachment lies. Mo. 599. pl. $24. Mich. 37 & 38 Eli. 
The Parſon of 3. libeil for Tithe Mille of & Kine 1 N Rere ans Defen- 
4 


dant preſcribed to pay 10 8. a r 

fuſed, a Prohibition was gr: E 

wards the fame Parſon — da 82 againſt bins] the 

Difference in the 2 Libels, l — Lo 4. 4 

upon the Pariſhioner prayed an Attachment, whick granted; e —— 
ſhould be granted to no Le 111. pl. 1 Pac N r oY 


4 | 8 (P. a) 


— 


60 


| 

See(Q 2) 1. IF a Prohibition be granted upon a 
se, * T Lies go to MMue upon the 

inſt the Flaintiff in the Prohibition, 


Suggeſti 
and 


U 


; Becauſe it appears that not 
Af yd Ft 


the Iſſue be whether all the Land in | 
iſcharged of Tithes for a certain Modus De: | 


Mich. 10 


Jac — 

x. 
11. u 15. 
It mould not n Fromhe Jag 
5 de has Jurisdiction (where he Ras not 
2 Cal any) pet no Conſultation ſhall be granted. 2 Þ. 4. 10. 


Br. | 
Conſultation. pl. 2. cites 2 H 4 9. —— Br. Juriſdiction, pl. 2c. cites 8. C. 


« if & Wan has a Prohibirion upon 2 Libel for Tirhes of Faggots, 
- 28 I TL were made of gen Tres abr _— 
the Quantity aggots is mil- 

Suggeftion 


| according to 
Proctor, no 

. he oughr to have a true 

between Swinnerton and Iain. 


N 


And upon 


upon 
 mandi. Afterwards a Conſul tation was pray d, and 


— — 


9 
111101. 


"Prohibition. — _ 


7. It was agreed in the Parliament at Sarum, That Confleton lie 
Hilda Ce nexwhdfenging that are renew'd Annually; 
2 i = 11. cites the 8 * 


2 — 


a 


e "=p 
Courr to bold Plea in Cafe Defamations ;- tor _the Canie beloogs to Ceatukar 


the K Lingo Cor by alle 2 maine pl. 96. cites the 9% 


la 


che 8 —— — 5 
S An and all that 
Bot Brooke fay s, It ſeems to him, — 


anted, the Court Chri ian 
_— in vo 


F. N. B. 45. (A) fays, Quod Vide 
. 


— and bis Proof. 
Th Fart wo Dt ns ap 
That there were not any Tiches due in Lind ro the Parſon, as 


Fe hart but it is a Modus 
"That the Defeadanc ſhould noc 


the Plaintiff ſurmiſeth, the Court 
have Conſultation; for he had nat an Cauſe for Tithes of that Land; and 


it was ruled accordingly. — 


Beal v. Webb. cites 2 Eliz. Dy. 171. 
ef a Modus Deci- 
4; becauſe the Modus. &c. does not go 70.20 


13. A Prohibition was 
as to Offer- 
nalty. Mar. 81. 
r31. Paſch. 16 Car, Anon. 
14 It is moved, That where a Probibrtion was 6 Aab fiuce e granted for 
Stay of a Suit in the Eccletiaſtical Court at Hereford, pan $ Ta: 
the Lands are held in Capite; wheyeas it appeared by Letters Patents therect, 
That the Lands were holden of Eaft =_=z therefore Conſultation was 
granted, unleſs Cauſe ſhew d, and the Party to pay Dove Cofts, accord- 
= to the Statute 1 4 Hovmg the Prohibition is granted. Cary's Rep. 113, 
114. Woltc v. Merrick | << | 
x5. The 


zz — 7 


©. The Tepee Coort Depriv 
ar 6 i i hin me, Jai Bon, 1 — uftice of their 
2 — * Per Holt Ch. J. Comb. 144. 

'Trin. — a M. & M. n= in the Caſe of Crawley v. Oldi 
<P npon Sigg im of Com to pay no Tithe 


- of a ation, 


ments of Barren upon the Prohibi- 
ine was join the Cufom, and — found for the Plaintiff ; and 
— it was vid in Lam, a Contultation was awarded. 
Lord Raym. Rep 1168. « cites it as adjudg'd. Hill. Hill. 8 W. z. B. R. in 
the Caſe of Dix v. 


J If a Prohibition be granted before Sentence, and not deliver d till af- 
jr Semence, he. Marcer being of pete, Ke, r, the Court 
ant a Conſultation ; for ir is a Prohibition after Sentence. Comb. 

44s. Tri 9 W. 3. B. R. Gibbons's Caſe. 


8 
2 ad k — 


(O. ) Conſultation A what Time, and ont of <ahat 


Court, and How. 


AA. the King, who recover'd the P 


UARE I 
bis Clerk in, who 


Biſhop, and T. made Saler 


after dy, and anther in by the _— 
c anui ber in the 
Spokation, by which the reed of the Bip ſun! 
ation in the Spiritual Conrt, and the other got Probibition upon certain 
er, and the other her ger Cnfulation nou Condition tht it 
pngn the My wm of the King ; by which Conſultation the other was cuted, 
and ſued in opafar. That this Con _— Was in Defeaſance of 
the Preſe Prentton th Ling; and becauſe the reſentee ot 2 
all his Liſe, the Spoliation does not go in Defeaſance thereof, nor 
any Thing to the Right of the King; and if any Tort ſhall be, it is to 
che Biſhop who made Collation, and not to the King; 2 
fendant was diſmiſs d. Br. Conſultation, pl. 10. cires K 
Br. Conſul- 2. If a Prohibition be granted by the Court of C. B. 1888 
tation, pl. 3. tion may afterwards be granted out of C. B. after, if ir appears, That the 
cites S. C. Matter 18 Spiritual; 8 Br. Prohibition, pl. 6. cites 38 H. 6. 14. 


Per Moile ]. 
ref:/ong to admit the Plaintiff pre- 


3. Libel againſt the bg L. for 
ſented to the Church of P. Biſhop ſaggefed tor a Prohibition, That 


8 
De 


es © 


there is #0 ſuch — with Cure of Souls in the Dioceſe, but it is only a 


perpetual Vicarage. It was That a Conſultation not to 
be granted; for whether there be a Rectory or Not ſhall be tried 
Here ; Bur afterwards, by Aſſent of the Parties, a Conſultation was 
Es — Inſtitutionem of the Plaintiff, bur that they ſhould not 

Le. 181. pl. 255. Trin. 31 Eliz. B. R. Slugg v. the 


4 Prohibicion © for 


his Libel 14 which were of Beech and Thorn; The 

page's Ou ultation, Ita quod he ſhould not meddle with 

Ks _— Oak and Em; £ for otherwiſe the Party, that makes the 

rg 8 2 per Cautelam put in a Stick of Great Wood into the Faggots, 

8 ſo ice the Parſon of all the Tithes of the Retidue Bur the 
urt 


tatione Habenda, that the Oak and Elm are ſo intermixt that he cannot do 
otherwiſe, and pray a Conſultation as to that which was Thorn and Beec#, 

And fo it was done in Bolyn's and Dawes's Caſe, where ſuch a Spe- 
cial Confulration was granted upon ſuch Special Plea, but as it is, he 
can have no Conſultation for any Part. Cro. Eliz. 347. pl. 18. Mich. 
36 & 37 Eliz. in B. R. Buckhurſt v. Newnron. 


5. No 


ſfpeuld nt im- 


IN of Faggots of Oak and Elm, cautiouſly 


re 
Ac it be fo the Party maß ſbem the Special Matter Pro Conjul- | 


CS Ros as aps Hs 9 


 Ceſſor. 


Prohibition _ 


2 No Conſultation can be graned out of rely — 
Court is final, cannot be granted udges out 
MM 12 Rep 41. Fuller's 


Caſe. 

6. A Conſultation was Dngad Procurations demanded generally; 
but if the Plaintiff deni the. Quantum, then a Prohibition. Raym. 
360. Paſch. 32 Car. 2. B. R. Kirton v. Guilder. 


rohibiti General, See 
For more of P ed oder Courts, Dunes, Peculiars, 


(A) Ts what Perſons may be, or ſhall be ſaid to be. 


OT%, Thus han an Abbot belong to him during his Life, 
N and he has EA dep ny 

if he dies, the Property LIED. ESE me io he an 

Br. Property, pl. 36. 1. 6. 25. 

2. A Felom can claim no Property; Contra of a Treſpaſer. Bs. Appeal, r Br A5. 


pl. 84. cires 4 H. J. 5. Peab pl. 10%, 


cites 13 E. 
4643 4 | Br. Eftray, pl. 13. cites 46 E. 3. 168. P Br. EjeRtione, pl. 8. cites 38 Al f. 


3. A Man Ontlew'd and Pardun'd has Property in Goods. Agreed per 


Cur. Owen 116. __ . Knowles v. Powell. 


4. Executor has no r in 688 Goods which he has as Executor. 8. P. Fer 
Per Williams J. 3 Bulſt. 6. 12 Jac. in Caſe of Waller v. Hanger. Te — 1 


8. C. — 8. P, Per Fleming Ch. J. Ibid. 11. in S C——S.P. 22 1 Ibia. 18.1 88 


5. A Man may have a Property, tho wes s in bin, as in the Cafe of 
Jointenants, where it is not in one but in both. Arg. 3 Mod. 9). Hill. 
1 Jac. 2. K R. in Caſe of Upton v. Daw kin. 

Free 
ney, he hath a ſpecial P 
Men, even againſt the right 


Time to ride ſuch à Jour- Brownl. a1-. 
in the Horſe during that Time agaipH all S. C. and P. 
her, who cannot jullify the taking i it du- — Talr. 


ring the Time it was hir d for, x * upon a Pretence of the other's 2 * 
rending to cozen him ot his H or ro ride him ge other Place than 
was agreed u 4 Cro. J. 236. pl. J. Hill. ) Jac. B. R. Lee v. Ackin- 


ſon and Br 


Whatever an Apprentice s belongs 10 bis er, and wherhez le- 
gully app ee geh adde 


1 Trin. 2 Ann. Barber v. Denais. 


— 


(B.) In what Things it may be. 


PG. operty may be of Fiſh is a Piſchary, and therefore i in Treſpaſs 
Piſe - Piſcariæ ad Valentiam &c. cepir, the Plaintiff thall 
ne mages by this Word Valentiam. Br. Property, pl. 18. cires 


the Revitter, tl. tol. 95. 


2. Treſpaſs was brought of J. N. Scotum Priſenariuw ſuum quem ipfe 
cepit & de quo habere debuiſſet 100 1. Pro Vita ſua ſalvanda Ke. cepit 
SC. 


| Property. es 


c. Brooke ſays, And fo it fcems That a Man has Property in 2 Pri- 

ſoner. Br. Property, pl. 18. cives the Regiſter, fol. 102. ; | 

S. P. Br. 4. A Man has Property in his Dog. Br. Property, pl. 49. cites the 

mon Regiſter, fol. 109. | 

H. 8. 4——S.P. Co E. 125. pl. 6. Hill. 31 Elin B R. Ireland v. ins.———As of a Blood- 
or Maſtiff. 7 Rep. 18. cites 12 H. 8. 3. 18 H. 8. 2. Cro. E. 126. pl 6. Arg. cites 23 Eliz. 

tha J. $. brought Taps for taking = Bloodhound, and found for him, and be recover@ 10 l. 


Br. Brief, pl. 4 A Man who has a Warren has no 

11. Cites | 

ww” 
H. 6. 


| is che Hove, end yer be 
have them by Reaſon of the Warren; and his Writ ot Treſpaſs of 
Lepores was held good without ſuos. Br. Property, pl. 4 cites 3 
42 1 us 4 
$5. When Savages are out of the Foreff, none has Property in them. Br. 
Cum 9 6h. eee Newton. 
* Treſpaſs 6. As as * Hawks, + Herns, + Deer, \j Conies &c. are in my Soil 
was brought or Land, or 
_- the taking of them, rherefore I have Property in them as it feems, and per 
| Newton, it ſhall fay Damas ſuas. Br. Property, pl. 16. cites 22 H. 6. 59. 


22 5 


it; For he has not Property; Contra, if ic be Damam 
— Note the Diverſity ; For in Bees, 
„ unleſs Nations Soli. . Cites 
unleſs they are tame and reclaimed, 3 Lev. 227 


y continue in the Park or Narren, the Owner 
ſ they are domeſtick. Cro. Car. 554. Trin. 15 


e 


5 the 1 inticled imſelf as to an Offeri 
hat he is Parſon of D. — b 22 
to N. tokeep to his Uſe, and he delivered it to the Plaintiff, 


Mor out of any Purſe Bag, 
juſtified the retaking, Quod 
irom another. Br. Property, 


Ter ſhe farrows 5 Pigs, I 


|  thall recover Damages tor 
the Taking, both, Qu 
produce Sig- 
nett, a Mare 


* Fold, a Com with Calf &c. Bur quare if it was not big <vith Yowng at the Time of the Taking. Ibid. 
9. There is no Property in Pidguns. See Br. Property, pl. 30. cites 


16 E. 4. 7. | 
in Hounds, * Hawks, Apes, Thruſtes 
&c. which are Feræ Natura, if they are 2 Br. os 
pl. 44. cites 12H. 8.4. | 


Varvels, Bells, or by ſome other | i X * 9 pi rr. 
Mick.” Cr K. f Vi 1 Mask, whereby Notice can be taken of ber Owner. Crg. C. 13. Pl 
11. A 


in my Warren or Park, I ſhall have an Aion of Treſpaſs ot 


. per Houghton J. 2 Roll. R. 30. — See (F) pl. 2. in tho 


And fo it ſeems here that it is 


Hawk; tho Trover and Converſion lies not but of a Hawk reclaiwed, which may b- known bv her 


Property. 
1. A Man may have a Property in a Ferret. Arg. Cro. E. 126. pl. 6. 

Hill 31 Eliz. B. R. in the Caſe of Ireland v. —— —— 

vowry. | 8 F a : 

Abſolute Property, cannot be in any Thing but what is Damit The Pro- 
Mme: Saab or Poſſeſſory may be of Things Fere Nature ; bur then 4 
it is after they are tamed, and fo long as they remain T of in N- Ration Fun 
ſeſſion; but there is no Property in Savage Beaſts which a Man has Ra- 4. Per Yel- 
tione Privilegii, as Deer &c. in Park or Warren &c. 7 Rep. 17. b. Trin. gerne 1 
34 Eltz. in the Caſe of Swans. D 


_—_— 


1 | Tame Deer 
there is an abſolute Property ; Per Hutton J. Het. 50. Mich. 3 Car. C. B. Ireland v. Higgins. 


i. . — N — — . . 


(C) Devefted or Preſerved, by what, and when. 


1. HERE a Man enters into another's Franktenement, and cuts 
Trees, and makes them Timber, yet the Property is in the Owner of 
the Soi neee quod nota; And yet the 
Cutting and Carrying away [i tately] is not Felony, as adjudged 
elſewhere, and therefore ir ſeems that the Property was never in the 
Owner of the Soil as a Charrel. Br. Property, pl. 8. cites '35 H. 6.2. 
2. If a Man /oſes bis Goods, and F. S. finds them, and atter ſells them 
to the firſt Owner in Market Overt for certain Money, Quære if the Vendor 
be barred in Action of Debt for the Money or not; for the Sale feems to 
be void ; Becauſe rhe Property was never out of the Owner. Br. Property, 
pl. 27. cites 7. E. 4. 15. | 5 
3. In Treſpaſa, the Defendant ſaid, That the Place is to Acres, which 
was the Franktenement of S. and he as bis Servant, and by bis Command 
entered, and S. took the Beaſts Damage feaſant, and delivered [them to the 
Defendant to put them in Pound &c. which he did &c. and it was held a 
good Plea ; tor by ſuch taking the Property is not out uf the Plaintiffs For 
if it was then the Plaintiff could not have Treſpaſs againft the ſecond 
Treſpaſſor. Br. Treſpaſs pl. 329. cires 12 E 4. 10. rea 
The Property of a Cow Attach'4 is not out of the Owner till he 


Defaulc at the Day. Br. Property, pl. 24. cites 9 H. 7, 6. 

5. It a Man waives bis own Goods wit [having done an ] Offeace, The Pro- 
and ſays, That be will not have them any longer, this is no e 2 , 
he may retake them at his Pleaſure. Eee de Temes, pl. 112. 2 Frtons is 
eites Dot. and Stud. lib. 2. cap. 29. fol. r15. 1 

r Iwner 


by his freſb Suit of the Felons. 2 Le. 192 pl. 242. Trin. 28 Eliz. C. B. Rook v. Dennis. 
6. If a Forefter follows a Buck, which is chaſed out of the Park or Foref, 
altho' he that — Kill him in his own GT yet the Foreſter 
or may enter into his Ground and retake the Deer, by reaſon of 
the Property and Poſſeſſion which he hath in it by the Purſuit. Arg. 
Godb. 123. pl. 144. cites 12 H. 8. | 
7. It 1 leaſe certain Sheep for 2 Years, now upon that Leaſe ſomewhat Ls ſe of los 
remains in me, but that cannot properly be ſaid a Property, but rather a Cattle. Le- 
Poſſebility of a Property which cannot be granted over; per Windham ]. — 4 
_ Le. 43. Mich. 28 & 29 Eliz. C. B. in the Cafe of Wood v. Foſter. — maya the 
cites 11 H. 4. 177, 17. Ba of che 


Leaſc. The 
Property of the Lay eee and the Property of thoſe that ſucceed is 
ä in 


po bes P . — 5 he 


the Court, and they are 
——— Raym. 336. Mich 31 C 


2. in 
22. Carth. 323. Tin 6 W. & M, in Scace. Martin v. Wilsford. 


at ee of Benkroges th 


v. Criſ — ee 
82 In on Tenet gu dy ole 
| ae Efate ; ſhe ae the 
produted a 


5 3 
1 Goods as in the Will, 


4 
1 1 


1 not good 
the Teftator 1 e n Deed of Gift ; That by Virtue of 


coca; nd then 


V. 


cloaths 
> 
Max's Wiſe, 28 fir th 


his 
DS 2 D e 


Cd he hola be bard, b. 


MS 214 PL 354 Mich, 57 & 28 Ei- i 
Caſe, cites 12 H. 4. 


and amber Suit in their Chamber, neither the Fatkcr nor the Husband can take the ſpare Suit; for the 
Law which ras does wet tolerate Exceſs. Ibid. Arg. ——S. P. But putting a M ng · 
an 4 dead Body, gives to the dead Body, but the Property remains in the it Owner ; 

i 12-2 Baty is nor capable of » and a Man cant velingeiſt the Property fe vas in Good:, unleſs 
3 12 Rep. 112. Mich. 11 Jac. Havnes's Cave. 

a 2. If 


2 Mod. 31g. Trin 30 Car. 2. B. R. 


>? And nos before. All 16. ak. W. & M I R. 


Creditors ; that a Judgment Was. 


* ieri Facias, the Goods were taken in Execution, and fold by 
the Sheriff in ** Dr 8000 1. It was red tht the Fa 
paid the and that the Teftator gave him 
3 which be afterwards paid him, and the Bond was can- 
_ celld; o yon be Vr pes. F aq, -.. 4 
adorn F. Fa and rhe Bill ofs re Coo 


Cloaths alſo. Bur in both Cafes, if the Son and the Wife had two Suirs of Apparel, ew Hoh 


> 3 8 . 7 2 2 * . wr * 


2. If A. Jicences R — 
Owner of the Land fall reap K. Hob. 35. cites 21 H. 8. 37. * 4 


Bridges. 3 Keb. 61 8. 


25 talem it is no lawful Prize, and the Property not 


dant was only a Factor in England, ade for hn 
and whither they were ſhip, yet CO 3 Kd * 


Hawke breed in them, A. ſhall have the Hawks; by which ir 
arburton J. Arg. : Brownl 1. 


Merchants may Cuſtom Wares in anocher's Name, aud well; for the In- 


Sn N The 


Ounerſhi n n ; butif ir be wo. A. Lerner of 


Wreck, Waif, Stray, Deodani, Sale in Markit wotrt, 


£4; 


Property. 


to ſow A's Land, and R fowsnit, yer A: the e dan 


_ . 


wes 


bis Corn-ill be that hath Righe n 


Nant of Peal v. Bridges. 


3. Note, That any Man may file fuch Gaſs ax Even the King And be who 


bring into England, and retain them to their proper Uſe.” Br — 
de Terres, pl. $7. cites 7 E. 4. 14 1 
4 * 


eee 
made in ſuch 
obs. the Prode 87 he Owrcr wo bee 


ane phat. hes Com Mart, and be I 


per Cur. (Reeve 


et 


Verdalev. Marten. 
Pirates. Vent. 174 2 A K K. 5. Kerber and bow v. 50 


ifs Man bs 20 Quarters of Mal, which ix nr ju Sas 
nor ſever'd from the other the Property is not wet 5 
w in Sacks, or otherwiſe ſever 4 from the other Mak, the Prory i 


— Keil w. 77. pl. 25. | 
els Trees Pi cut at Michaelmas next, and before 


> 


the is not alrered. Per W 
Trin. 10 Jac. in Caſe of Row les v. Maſon, —cites 29 Aff. 29 

6. If A. B. a Merchant cuſtoms certain Mares in the Name of 
does not prove the of them to be in W. 8. tor it is uſual that 


*＋ 4 this In Afton 
t for 
the 


Caſe 
tent of the Statute is, that the King ſhalt nor be deceived, bat pai his: i. 
Cuſtom. Br. Property, pl. 46. cites 2 H. J. 15. la ted them 


— | 
conſigned them to the Plaintiff by a Bill of Loading, but the Goods by the — — 


Queſtion was, Who ſhoutd bring the Action, wherher H. or the Pintiff? The Court 
held, That the 59 ſignify mn bur the Confmment in 4 Bil! of Loading gives gives the Property, er 
cept where it is for the Account of another ; ſo that if a Bill of Loading be made to A. A. barh thereb an 


by 
$. then A. (only B's Factor, 
Caſe the Aion l welt 


that in 


and B. hath the Ownerſhip ork, 555 80 brought 
oa wn ey $4" Mi __ v. Martell. —; Salk. 290. S C.-S.P. But if the 
— _— p=_-oy4 » 


DS)! 
195 


= S. 


be 


e 


7. Property may 


Offetts . 2 
the nk 
Property, pl. 8. cires 14 H. 4. 2. and Dot: & ITE" 1 
8. Money dels to be redelivered cannot be ko. -2. 
Property is altered, and Debt lies-for it; but if — Bee — 2 
ney which may de known, be delivered 0 be redelivered, Detintee lies: B. = 
86. Mich. 41 & 4zEliz. Breton v. Barnett. 122 


| licered to a Man to buy Cattle, or to Merchandize with, the the Maney be PR "bo 1 yet the 


P:operty of the Money is in the Ballee, and the Bailar can't have Action for the y, bur only #1 
Acco 


68 Property. 


Account, tho he never buys or merchandizes. 3 Le 38. Mich. 15 Elia. in NH R. Anon. 


It Goods are delizered to 4. to the Uſe of B. the Property is in A. bur if be delivered © 4. & 

B. there the Right of the 2 in B. and he may bring an Action of 2 Nr 
2. W. i , in Caſe of Cramlington v. 3 Jac. 2. 
S. P. in S. C. in B. R. by Name of Evans v. Cramli . 


Uk 
Perg 


and Chattles upon a 


B. agree on a 
Price for 
Goods, 4. Denham. 
licery on Payarene of the Money, D. tenders the Money, the Property is altered. Per Holt Ch. J. Cumb. 
3Sr. Trin 8 W. 3. Anon. | | | a 


Doderidge J. Godb 330. Trin. 


ſpecifical Intent, as a Preſent of a Jewel &. to a Lady in 
| not alter the Property. 2 Mod. 141. Mich. 28 Car. 2. 
C. R. in of Beaumont ..... 

Sea for a particular 


. I. A. having a Bill remitted to him from 
1 and takes a Note for the Remainder, 
„ and falling ill, gives the Note to B. with 


Purpoſe, receives Part 


= = the He and appl the Uſe i defi 
to receive y it to it was deſign ; 
and then dies ;. R receives the „ and applies it accordingl = i 
A recovers, B. ſues here tor Relief | 

is reliev d. Vern. R. 264. Mich. 1694. Merrer v. 


vey faked at Gaming 

DIE 5 in the one 
SG. Per J. Cumb. 303. Mich. 6 W. & M. 
Holt Ch. ]. 

| 5 Mod. 13. | | : | | 
in S. C.——S. P. by Manwood. 2 Le. 154. pl. 187. Mich. 20 Eliz. C. B. in Caſe of Weſt v. Stowel. 
2 Mod.g2. 13. Bringing an Action for Goods forfeited by AF of Pari ves 
Paſch. 8 W. a Property in the Plaintiff. 1 Sal. 24% Falch. WW, B. R. Roberts 
5 Nod 19% » Wetherall. | 
8. C.——— Comb. 361. 8. C 
8. P 
130. 
2 


22 

all a Month after, was mad co 

altered and veſted in the 

_ in the Son; Bur it 
ime of Sale, it would 

an Earneſt does not alter the 

Property remains in Vendor 


-—cr#4 


4 


2 701 JE . and B. and delivers A.'g Halt Rep, | 


119. 8 
7 [ 


. Hill, 22 We. Þ 2 Hopkins. 1 
B. 351. for every 199 Backs of Wand 
e 

hat ſo mach a Hundred 


(E) Property Given, Alter d, or Landed - By what 

HO a Treſpaſſor by the taking of Gul, via. Bis, Au Anil if a 

Bebe Hs aus — _ vill to ant her, yet the Owner Man takes 
may 5 — owes e — Gon | 
of « Horſe Dama ae is Br, and he took his Horſe and the ley carries them ; 
an; For where is done of Goods the Owner and © 
Replens Landy 4 3 or may bri apa =, - fo o 
511 he has Election. . 


pl. 134. cires 19 H. 6. 65. 


For this affirms ill IT Action. And a Man A tae Defence | 
hit Goods x mp Propry ill bring my Adio 19 H. 6. 65. * . « 
2. If a Man takes my Goods or Money and Offers them to a» Image, in 
this Caſe I am barr'd, > if the Goods had been fold in 4 Fait or Marker 
overt and Tol Fd; Bat if they come again to the Hands of the firft Tre/- 
Raging, pL.y-cnes 26H Per Moile & Choke, Et non Negatur. Br. 


Prope 7. cites 34 H. 6, 
3 I 7 | ads ts 6 Man who Gives o bells them fo a Stranger, and 
the Stranger takes them without 8 may have Treſpaſs; 2.58 


the Gift or Sale the Prope e g Per Fineux 
& Tremail Juſtices. Br. Treſpaſs, Ls 216. cires 21 H. J. 39. 


Stealth alters not the Property, Trofpeſs Ges, Fin. Law, 5 
150 210. abs 4 — 24 


34H. 8.— k was faid by Littleton ]. har the Oghgiap of Oy * 
Goods feloniouſly, and another takes them from bim fe ſhall have Appeal of the ſecond Tak- 
ing; For by the firſt Taking the was not out of me; For a Felon can claim no Property. 
Contra it is ſaid elſew here of a T - Br, Appeal; pl. 100. cires 13 E. 4. 6. 


= In all Cafes where a Thing is baten 701 ed ws Hs 8 P As if 
if that which remains — of the Subſtance, then is not ©, Man takes 


the Netice of them loft, and fo the Property of them not altered. Mo. 20. ques th 
pl. 67. Mich. 2 Elz. Anon. 714 


| a 
retake it; For the Nature is not chan Br. Property, pl. 23. Spock 7. 15, —— 8 FP. And ſo if 
he takes my Clouk and makes it into — I may el it. Mo 20 pl. 6. Anon So if a 

an take h] Greet and embroiders it With Silk, or Gold &c. I may take mv Garment; But if [ 


tke the ini S. from you and with rhis face, or embroider my Garten, vou Rall tor t:. ke my Gar- 
| 1 m-n2 


at 
thall now have all; For this is done by A. ot hi 


B. are a Ploy, and A. interningles bis Money is B' 
rick with Intent to deceive B. A 


hav 
- And the like } 
5 aſl 

had heard Croke cites Martin's Caſe to be, That if a Man takes 2 
it i is Heap, that I may take a Handful our of his Heap back 
intended this to be all one with the Caſe here. 


— to what 
whole Cburr then ſeem d to be of the 
ioging it into the others.) And now 

ing of Corn in like Manner ; 
ir; For he faid, That if one takes my Goods, I can- 


in S. C Roll Rep. 133.—8. P. by the Ch. J. Sid. 38. Paſch. 13 Car. 2. C. B. In Caſe of Beſt 


8. $ of Hey, Croke J. faid it had been adjudg'd in B. R. that if B. 

of Hay, and A. will come and mingle his Hay with B.'s, in 

this Cafe B. mighr > and detain the Whole. Bulſt. 95. Mich. 
& al. v. Kendall. | 


2 Bulſt. 204. in Caſe of Hill v Hanks. - But Paſch. 
| if A. takes B.'s Hay and carries it to A.'s Horſe, and 
ith A. can't take back his Hay, bur is put to his Action againſt A. 
for taking his Hay. And, per Anderſon Ch. I. If a Goldſmirh be melting Gold in a Pot, and as he 
is melting it, Iwill caf 4 old of mine into the Pot which is melting, together with the other Gold, I 
| for but have loſt it. Poph. 38. Anon———And Croke and Houghton ]. 
ſaid, There was a like Caſe here of Corn, and that B 9 take his own Corn again; Be- 
| ne of hi ong ; And that it was pl „That he took moſt of his own Corn 
= But Coke faid, He doubted of this Caſe; For he can't take his own Corn in 
ithernam, and he can't do Wrong becauſe the other has done Wrong. Bur the Cafe of Ward 
and Eyre ſu was ſo adjudg'd ; and Coke Ch. J. himſelf, cites Sir Richard Martin's Cate 
ſo adjudg'd by them; For Corn or Money could not be known, and twas his own Act, 
and of his own Wrong. 2 Bulſt. 324 —Roll. R. 133. Ward v. Eyre. 


ell 
| Jac. B. R. In Caſe of 


9. A Man comes to a Merchant or other Dealer, and by falje Injinua- 
tions and Account of himſelf, prevails on the Merchant &c. ro /ell bim 
Eouds upon Tick. Holt Ch. J. ſeemed to incline that that was not 
of ſuch a Cheat as would alter the Property. 6 Mod. 114. Hill. 2 Ann. 
; B. R. Anon. 955 ä Wo 
(F) Gain'd 


* 


Property. 71 


3 


(F) Gain'd ; by Poſeſſon only, and in what Caſes Aﬀual 5 Oca- 
| Poſſeſſion 18 neceſſary to gire Property. Nunt (C) 
„I FE that hath Puſefos bath Right again all but bim i Abe. 
IHN Chem Cabs. 25. Tin. rg Cer 2. in the Cf & Suey .. 28 
As if a Man 


be poſſeſs'd of any Thing bail to him, there, during the Poſſeſſion he has Property apaint all Pegel b. 
der Br. Property, pl. 11. cites 2 H. 4. 22. 11 H. 4. 17. n "4" op"? 
E. z. 20, 21. 47 E. 3. 12. 4 EE oy ug 


2. Beaſts fere Nature are reduc'd to ſuch : v when they a Bur if J.8 
my Ground, by Reaſon of my Poſſeſſion which I then have in them, that bug Fares | 
I may have Aion of Treſpaſs againſt him who rakes them; As if one has — 
Dier in his Park, and another takes them away, he may have Action of iz nnd, 
Treſpaſs for the Taking. Arg, Godb. 123. Hill. 29 Eliz. B. R. in Co this Liberty 
ſtroys, or rather ſuſpends the Privilege Ratione Sol, fo that the Property of Conies &c. is in him that 
the — 7 — whether — &c. be wild or tame, it is in - > 6b bv > — 
c 

eſs his a a Warren zving a L to Ground in keeping C 
ah Ke. which otherwiſe he cannot do. 2 144. Mich. 9 W. 3. Sutton v. — x" 
556. S. C.——— 5 Mod. 376. 3 S. C. — If a Man has a Cloſe , in which 
there are Fiſh, he may call them Piſces ſuos in an ndictment, or he may not do it, at his Pleaſure, and 
either Way is good; becauſe being in a Cloſe Pond, the Property (Ratione Loci) in them cannat be 
leſt, becauie cannot ſwim away ; 2 6 As them Bona & Catalla ſua, if 
they de not in Trunks, and for that the Indictmem is bad; but hawever not fir to be quaſh'd on Moti- 
on, the Offence of fiſhing in other Mens Ponds, and taking away their Fith, being too great to receive 
ſo much Countenance. 6 Mod. 183. Trin. 3 Ann. B R. the Queen v. Steer & al. | 


* 3. Wbere a Treſpaſſer takes my Goods, I may have Replevin; for I may 
affirm rty ae or <A. Tret fs, and difaiirm P 3 Per 
Danby ; and note by him, Where a Min baits his Goods to V. N. and a 
Stranger takes them, yer the Bailor may give them to another, and rhe 
Gift is good. Contra, Per Littleton; For the Property is in the Straa- 
ger. And Brooke ſays, Bete dixit ut videtur; and yet, that Replevin 
lies, is good Law ; tor this was of the Preperty which was is him at the 
Time cf. the Tating; but in the other Caſe, Property was act in him at the 
Time of the Gift. Br. Replevin, pl. 39. cites 2 E + 16. | 
4 When the King's Savage Beaffs go out of the Tore, the Property is S. C. cited 
our of the King. ke ſays, And to it ſeems, that the King has Pro- Godb 123. 
perty in them when they are in the Foreſt ; For, Per Newton, the Land pl. 44 
gives the Property of ſuch Beaſts; Quod nota. Br. Property, pl. 20. 
cites 7 H. 6. 38. £ + 4! 
J. Where a Controverſy for Tithes is between Parfon- and V icar, and 
the Parſon claims the Tithes, the Property and Poſſeſſion is in him withous 
a— them away. Br. Property, pl. 35. cites 22 E. 4. 23. Per Brian, 
Choke, and Catesby J. 
6. Where a Man /eaſes his Land except the Wood, and Herns breed there 
in them, there the Leſſor has Intereft in the Herns by Reaſon of the Trees 
whereon they build, and alſo has Property in them when they are in the 
Wood &c. Per Brooke J. and J. Bur if they are at of the Nefts 
or Trees, a Stranger may take them; but not in the Neſts, nor when they 
are in the Branches; And in Treſpaſs he thall fay, Lucd ridos Ardearum 
ſuarum cepit. Per Brooke, and fo, by him, the Plaintitt has Properry inthe 
Fowls. Br. Property, pl. 19. cites 14 H. 8. 1. 
J. If a Bong is ſealed and delivered to a Man's Uſe, who dies before 
Notice, his Executors may bring an Action, Per Ventris J. 2 Vent. 293. 
in the Cafe of Thompion v. Leach, — cites D. 167. 


8. If 


5 Mod. IT ＋ Der and kills ber there, tis my Hare 
12 . but if A. hungs her into B's Cloſe, and kills her there, then tis the Hun- 
77 Wm ter a. 2 Salk. 356. Mich. 3 W. 3 in in the Caſe of Sutton v. 
L * 


C2 - 


17 


9 


A. 
Hare as bis own Cloſe, and hunts her into B's, and kills her 
the Courſing is a Continuance of chat — ; Per 


4 


8 
5 
> 


2 
FP 


17 
1 


ſhoot Wi- kt my Hawke — —— 
an. * my ; 
eee = „„ IF 5 


9. 2 aid, It was agreed on all Hands, OFT TI 

os 1 . KK 47 and, — he Pond hv 922 
1 diſturbs is a wrong Doer. owe 

by frightning them away had deſtroy d the 2 

an Injury thereto; And Powis and Could J. accorded. re 

Paſch. 5 Ann. B. K. Keble v. Hickeringhill. 


7 Pia 


ue : "ER — 199 


— * 9 . © # ; 4 
| a 3 | . 
* 
- 45 ? * 


my Cana, 1 hs, — 


Satisſaction or Conſi- 


ROPERT upon 
deration, ſhall s of him that has it without 


ord wichour Conrad wichou Sui of Law or Execution, and 
by Operatios of Law. Arg. Pl. C. Mar. 1. in the Caſe ot 


Woodward v. 

| 7 ch, with @ Debs t0 the King ms 
z by this the Debt of the King's 

Sheriff, Jenk. 188. pl. 88. 

4 Horſe eu. recovers Da- 

EBS 1 

eo habetur. Jenk. 189. 


oer Plaintiff recovers, the Property of the Goods veſts in the 
ones; Bog when m6 Pies Faciathe Shevil] re- 
a fa eturn, a Recovery is had inſt 
n 
i — el. _— 


Mon os Them 


* 8 
King's Debtor 
L TATE 
| 3 againſt 
ec 2 i 


men 
n 67. b. pl. 20. Marg. cites 19 Jac. C. B. Shelton's 


is not 
= a at 1 2 Sand. 47 Ki, $4 


RS e 


5. It was faid by —— . That a Patent for a ucw Juvention, 
that none for fo many uſe the fame, may velt 2 Property. 
| Toa 62, 63. Mich. NN in the Cafe of Jenks v. Holtord. 


© 5 J. 2 


Property. 73 
the Sentence of a Foreign Court Admiralty i 
6 fobet x op end Skin. 7 85 B. R. 2 


v. Cornelius. 
1. Attachment and Condemnation of « Debt in | alters the Pro- 
But till Condemnation the Property is not alter d. 1 Salk. 280. 
f 1 ar Niti Prius in Middleſex. Paſch. W. & 


— ud fat Executio Ke Fatias, fixes 
A gent, on 2 2 
C i che Bern Sunn 
EY I no Mich. 9 W. 3. B. R. Woodyer v. Greibham. 
9. If Cartle be taken is Bithonam Way of 
the Plaintiff thereb 


nes in Replevin, 
in them in heu of his 


an abſolute 
But not fo wh the Wichernam is 4 Proceſs. Fer Som. Ch. 
142 dot get. Mich 12 W. 3. In Ca of More Nen N 0 


1 Py * 

q & » 3 

x 8 IEP 4 : | . 
oF © þ I | . +. & : 
= . « N 5 8 A* 4 3 2 = (PSY © TR 


a1 Gain, . ot — By « <vhat Wat 


1. lr. a Thing from one 4 if «Man 


g_ Br. P 2. Cites H. 8. 8. 16. 28. 
| > Cd. roperty, pl. 27 Ther 7. 


107. ſoch Day. that T ſtall havs all bis Be. ; in D or bs Lee of the Manoraf D. Therd, UI yy, 
I ſhall have the Beaſts, or after enter into Ibid. 


$ if A. Covenants that B. all have bis Cow, J_—_ Property is 13 
3 Bulſt. 252. Mich. 14 Jac. In Caſe of Ha "by ths th Proper Arg 
$a Covenant, That if B. Marries bis „B. ſhall have fuch Marries her, the 
+ 2 Wc Mich. 1. Jac. R N. In the Caſe v. Fox. Cites 


"Gif A. Crreronts ©:ith R That if B. c marry A. Danghrer, B have fwcb & Flock 
NSH Jo ee hd Be 2. 


fonal Thi gy — d 4 dnt 5 Bat in Caſe of 
Evans v nas, Cites Monſtrans de Fairs, 144. 8. J. P. 
in the Earlof Rab. r e 8 c . t W. 


gte , Sale of Trees ; 
in 20 Jears. The 20 
Swe in de 
pl. 371. Paſch. 26 


in one Year, bis andy 6 s. 2 
But Sale ot ul oa 


3. Sale . to thi 4 wo 
not give Pro w 3. Low. 
Hinſon v. ide 


Day, 
ſrdeer for thror Days 'be wand de 70. 

Ir 5 — 3 

*. mo in u 
good ; For it ſeems here was no Conlidera- 
t did not alter the of the Goods 

per Coke Ch. J. and Croke ]. Pawnee mi 
this Agreement is in Nature of a Sale; For if the 
Defendant had paid the Money, — + 


Goods. Fer Doderidge J. If the Plaintiff has any Loſs, the Conf. 
deration is good ; And the Court thought it a Contideration, and 


Tr Was 8 accordingly. Roll. Rep. 215. pl. 10 TN. 13 Jac. 


5. A. ben to B. ina Marker, bur did nor deliver them, and af. 
terwards, in that —_ Marker, they diſcharged each ot ber of the Contract, 


and a new made between them; That B. thould drive che 
* — dome, and Depaſtare them till foch a Time, and A. would pay 

much per Week for their Paſture; Andy i at that End of that Time, 
B. would pay ” fo much for his then B. have them. — Betore 
the Time ex expir'd A. them to C. Per Cur. The firſt Sale to B. was de- 
feared by the After- and the new to have the Sheep, 
it B. would err will not amount to 4 Sale; 
n and conſequently the Sale by A. to C 
before the Day, is and 1 of the Sheep is in him. 


2. C. B. Miers v. Soleby. 
upon Mutual A 
dence was a NM, in the Nature of a Bil 3 
— 100 

cot 


Holt Ch. 
rered "A wt and that 
Money. Skin. 647. Trin. 


8 


OO Vefts. At what Time. 


1. REES are Husband non Data r by Te- 
f 7 — lead 32 ——— 


— have chem; And he has no in them till «tual 
Severance. Per 2 2 Bulſt. J. Mich. 10 Jac. In Cafe of Bil- 
_—_— 4 6. and 21, 


ESL 


J. 
— 


* * Er hep — p 
Ane rern ion 
e 
is not in B. w 
to buy the Gelding for me. 
ac. In Caſe of Moor v. Moor. 


(K) Where 


— 
— 


_ Property. | 1 75 


— 


0 Where ſeveral N may de in the . 
Thing, © 
Anwood faid, i wall 


have an Intereſt ſeverall in one and the ſame Term, and two 
— For be ſaid, That if Lefſce for ars grants ober hig 


erm, by Deed indenred to another,, ext, and for Default of 
3 . there, if be enters lor | 
Payment, and retains, be bas a ty, and this is ancertain; For up- 


on Payment of the Arrears by the ocher ie hall be: determined; s oy. | 
the Grantee has alſo another Property; For his Intereſt is not totally 
gone, but he has a „ and may have the whole, Pr 
perty upon Pay ment of Se l B . 
Caſe of Weleden v. Elkiagton. 
2. So if aTermor for Years be, and he is bound in @ Recognizance vr or Star 
ture Staple, and Execution is ſued againſt him for Non-paynient, and the 
Term is extended, and delivered to the Conuſee at à certain annual Value 
25 it well may be; For it may be fold utterly, or extended at the annual. 
Yalue, as Franktenement may at the Election of the Sheriif; there the 
to whom the Term is delivered bas a Property, which. is 
r 
— anct her Property 3 For upon nt or upon Debs 
222ͤ CNET the Cnr 10 bo Kee 
Term; And ſo two have Property ſeverally in one and the fame Term. 
Per Manwood. Pl. C. 524. b. in the Caſe of Weleden v. Elkingron. ; 
3. A Feme made a Leaſe for Years of AHs in Kent um Exception that In Chenin 
hu bo ould have the Profits for Term of ber Life, and it was 
is Exception was good or not, inaſmuch as the Profits of the Mills Sheep leaſed 
all the Ber, d Red the Mills themictves; and ar Inſt the EX: fora Tine 


ception was adj 


— in Law and che Feme had the Profits ; There x, 
if 2 2 to 174 angry ſhe has thereby a Property, — 
Leſſee another Pr o 0 


many Vears it e eee: 


C. 524 b. , — 4 — 
Property, and he to whom the Sheep are leaſed, or the Chain is pledged, has another-. A Fortiore, 
__ may be ICT RE ana r bot —— 


0 


— —— 2 
* * — OG” LE n * * 8 


00 What may his an — but 120 rhei. 


I. ued a Hunter who c "PP the into But if n | 
AE E N 


e 
r brou 0 , 
and was barred ; For as lang as Wils Beaſt, Fiſh, CRT Sinn Tan, | =: of 
have Poſeſſion bat nat Property ; GE whe Moe on of my 

and kills it in his own Land ſhall loſe ir, rad yew re if] purſe? 


-it, and ſoa 
Diverſi 


For it it may be known by the Skin, Horns, &c. Br n cixes r on 
12 H. 8. 10. . Tart con- 
ſtrains ir to 


go out, and kills jt and where econtra Ibid. 


s his Faulcon to fly at a Phea- & where my 


take the Hound takes 
8. — — 


and 


2. Aud by Brooke J. 
ſant, which kills it in 22 


Property. 


puniſhed bur for his Ei the ing of he They 
— in me. Br, Property, pL 45. cites 12 H. 


the and are Carrion; but 
EIT RO are Deer, 


r 


properly be fad # r n 
88 Le. 43. pl. 34 
Elle. E.B intheCaſe of cod v. Foſter cites 1 H. 4 


. —— and ſuch 


ves the Perſon a Remedy to recover, as in the Caſe of 
A. by A. to B. (the Wood being 
2000 Load to C. to be taken ar 


— have Poſſeſſion of the Grods of the Tefator, ſhall call 
them Bona ſua in Replevin, Recordare, &c. and not Bona Fein. 
A Quod nota. Br. Pro- 
| perry, pL. 21. cnes24E. 3 35. 
128 2. In Treſpaſs rit ſhall not ſay Damam ſuam, if be does not not ſay 
| 3 ca ic was een eee, or iy Blat Bu Br Pro- 
Tres = perty, pl. 10. cites 43 Z. 3. 24. 


& he Damas ſuas ; 
S 


Soil. Br. Property, pl. 19 cites 22 H 6. 59. 
Be Pro. 3 Treſpaſs quare Warenam ſua fregit, £3 mille * Lepores chr, and did | 
fa _. Ang goed the Opinion of the Court, becauſe he 
— I — Loy to reaſon of the Warren ; Quod 
Br. oy 11. 2 Nen 


nota. 
0 ne eee ee 


i 


Newton. Brooke ſays, And ſo it ſeems that 
Property in them as long as they are in the 


my Park, L Parcum 
- f gp Bp Feras meas. Per Newton. Br. 


Sols istba l 
endant [ays, that before the Tyeſpaſs the 
wg ave to the Boat 
2 — Dden Defendant tout them, 


jr be, the endans, and this is a good 


we. cires 5 


In Treſpaſs De {© * 2-0 the Dyfundent ſad tht 
wart? A be the T1 Fo Was till . 
him, and them to the P 4 ſues 


in the County the Plaint ore the Sheriff cuhich 
Sheviff made Precept tu e the Pan rh Sore 


came, and found the Park open, and entered and made 2 Per 
Grene 


— 


intiff had 
Gawdy, Fenner, and Yelverton, : 
tion cannot be aided I gelen, bur ought 84 G0 cm "ny am 
and Williams econtra ; Becauſe it being a cepit 4 Perſona, ic 
> — wherefore &c. But 

faid, it was: 
FA Burſer v. a. 

8. Treſpaſs ithing Iz ſeparali Ce = 595: 


Caſe it was 
1% O moved in 


Ratione Arreſt of 
hadgm=ar, ' 
that the + 
Pl . 1 1 


them 
nalelſs 
but the Ch. Fuſtice ſaid, That after a Verdict bing ball be intended —_— 71 4 
- e Ch. e ter a Verdict any thin 1 ro mak 2 1 
lar Stew Pond,” which © 2 Mao's fever Pif-ary ; Bur the Cours held, 
that this had been good wpon Demarrer, by reaſon of che local Property; and ſo is the Regiſter. Vent: 
122. Paſch. 23 Car. 2. B. R. Pollexfen v. Crifp—— 2 Keb. 7 57. vl. 20 8 by Name ok 
Aſhford and Polyxfen v. Criſpin. Ibid. 765. 8. C. by Name of Pullexfen v. Criſpim . But Hill. 1 Jac. 
2. B R. It was objected in Arreſt ot Judgment, That the Der larutidn was ill, becauſe the Plaintiff had 
2 —＋ Property in Libera rA them * ſrus, 85 own 121 — 
e ſudgment was arreſted. *. A v. a. d, Cumb. LI. S C acrordi - 
Nane of U;pha v. Dawkins. : a — 
9. In Treſpaſs for taking of 4 Hook &c. Defendant pleaded chat he N GMO. 
2 Way 'ſich a Wood upon the Land of the Plaintiff, and that he was 10 
gthere, and the Plaintiff endeavuared to cut bis oe 


had been ina Trunk or Pond ; For that there is no more 


| to cut bis Rarneſs, audio und 
im with the ſaid Hook, and therefore. he took the aid 


waſs, 95 1 
Hands of the Plaintiff, and delivered ir to the Conftable &c. and, Foe 
upon the Way, and Verdict for the Plaintiff; it was moved in Arreſt ot 
Jodgmene, that the Plaintiff had not beten in bis Declaration, 2643 b 

was in his Paſefron 3 And it agreed, per Cur. That it the De- 
fendant had pleaded Not Guilty, he l arreſted, be- 
cauſe the Plaintiff in His Declaration did war ſay Hamum ſur, nor ſhew 


that it was in bis Poſſeſſſon; But in this Caſe the Court were of Opinion, 
that the Defendant by his © ſpecial Plea made bis Declxratian good tor the 
Delendant pleaded that he took the Hook Extra Po Func the Plaintiff, 
tor which the Plaintiff may well maintain this Action upon his Poſſeſſion, 


wirhout any Property. Sid. 184, 185. Paſch. 16 Cir. 2 B. R. Brooke v. 
Brooke & al. | ; 


X 75. Upon 


Writ of Error the Caſe was, that Treſpaſs was in 
10. Upon Writ there was Bona & Caralla he ao. he ne 
— — (Suum) &c. — A8 17 
_ there ; Tin 
2 TEE che — — 
| Rn ther ie AG On ite bur the } | 
2 Difference taken between C. B. and B. R. 
Parcel of the Declaration, and therefore Suum in the Writ makes the De- 
err Sid. 187. Paſch. 16 Car. 2. B. R. Jones v. Pritchard. 


cp Hunts Poms Pr 


other proper Titles. 


Protection. 


— 
Fol. 32724“. 
WWD. 


— „*—— 


28 A) Protection. what Perſon it may be c 
80 | ) | aL erſo 7 of. 
ee a Protection Quia 


in Perſon for himſelt, tho ie appears ther ke is in Prion ; 
„e 4Þ. 6.8. 

priz'd to r 2 — ta Proſecturus, and it was allowed; for 

— — Servitio Regis; for he is ſuppoſed in Pritan by the Main- 

prize. Nota. Br. Protection, pl. $a SSC 


In Account Exigent the Defendant render'd himſelf in Bank, and found Mainprize, and 
— and now in Bank the Defendant was demanded, and Protection was caſt 


Priſor 
I thr 2 the BE Cle be may cat» Protein, but not tu the firſt. 
K B64 


Fireh, Tu. 


is London, fed x 
: | cone 


Both. 


4. An lafant may cat a Protection. 21 E. 4. 18. 82, adjudged. Br Fel 
Terres, pl. 50. cites 8. C In this Caſe the Prion was cat by the Inf fur hi Pacer, Vide 


| the Year-book._——Sce pl. 2. 
5, 90 a Monk map, 21 E. 4.18, | | See pl. 2. 
4. 30 A Feme Covert 21 E. 4. 1. Seo pl. 2. 
J. Recordare by F. againſ# P. who avowed upen F. the faid F. ſaid that 


F. Fine to - which E. leaſed to bins for Tears, and prajed + 
F gov by Fn cho E. was a Stranger to the Avowry, and at the Day 
Summons ad a:txiliand E. caſt Protettion ; and upon long Argument it was 

That J. Plaintiff who Lr for 


LR —— 


came, and pleated to ue, and at the 
Da in B Ar which of Proc for to 

y was given in W was fer 
—— —— — — — was allow - 

the firſt Day; ; but econtra if there be Variance between the Re- 
ace tor this is never allowable; and fo fee that Car- 


112 Br. Procetion, pl. 59. (bis) cires 4 


anger in the World may caſt 3 T 


90 


: 


RS, 


1 


15 


torth, 
able 
cord ar 
niſhee 


9. 


15 


fo 


S. P. Co. 
* 


Str 
e, Ne cites 28 H. 6. 1. 


. . 
* 2 . ae. GG "OO " 2 Yr OY ** RR mn * 


— 
* . 


** 3 S PIPE 


(A. 2) What it is. And is eahat Coſer it he. 


1. 25 Ed. NACTS that autwithfaxding the s ProteiFion of bis Whete the 
T 2 Debtor, other Creditors be King's EO rea Tie 
him, with a Tir Executio until the King's s 2 the King 
Creditors will undertake for the King's Debr, the ſhall bave Execution againſt for the more 
the Debtor, both for their own Debts, axd likewife for fo much as e 


paid the King. 
ceived the ſ1id G. 17. the Deſendant into bis Protefl 53 e 


or ſue or ad bim in Court for any Debr or Rs en Pas | 
es eee rhe derte Gree, ten e hl beak pe theſe Proteions, bur 
I Sn acer egy _ CO ttay. Cr J. 477. 2 N 
ravers v ines 
KE be prejudiced, viz. 1 | WIE 
tion of Lands or Goods, bur not Execution of the Body ; N 4 111. pl. 139. Sir 


Tho Shirley's Caſe. 


S. being in Execution 2 __ was brought 
a0 "tw, Shy rr eons 2 ee be this per — 


ddd ou rag oj ch that Opinion was the whole Curr ; bur = he bad not 4 
Writ of Protect ion, the Court reſolved that he is 1 the Statue, ind thereup» awarded that he 
ſhould be in Execution as well for * 9 pl. 23. Mich. 10 Car. B. R. 


Stevenſon's Caſe. 


2. Regulaely « Procettion lies ly where the Deftndaxe or Finant is de 
———— — Protection is to excuſe his Default, and he cannot make 
Default when he is not demandable. By che Juilices of doch Benches. 


'-Jenk. 9 3 
3. eib ot Protection lie not in Caſes of Felony, nor is it to be allow d 


to any that is Priſoner to the Court. 3 Laſt. 240. cap. 105. 
1 (B) At 


E Protection. | 


(B) At what Time. 


Ar the Nik , FT cannot be caff after the Inqueſt adjudged by Default, 
- 1 2 n * ha 


Ai allowable at the Day, when the Tenant 


After Verdict for the Demandant in B. the Defendant cannot 
a Protection. 1) 1 13. d. = | 
X „ 


for the Demandant 

Fel 322. oy the Tenant at in Bank ; For * boy 
TE ws Bi are but one Time. 17 E. 13. b. 9 „ 

Wr G haſed, 

Meſne lea which 


be tan at the Return of the Feric Cape, or 


Cape (the Deſenvant 2 Efivign de * Re 
Warrant, he ma 
this proves that he is in Service of the 15215. 


At Nifs Prius en Pays, the Defendapt made Defaule, and the Default was recorded, and at the Day in 
Bank, the Demandant pray d Petit Cape, aud one caſt a Protection for the my and — Default 
was f * _ Noll, and there the Protection was allow'd. Pitzh. Tir. Protection, pl. 94. 
cites T. 3. 21.. | e | | 


8. 4 


* f 8 8 A = + * 


dl. es 


em... 


D Ouclon'd in Account rchas'd Charter of Pardor 
5 . a Protecti , wor] him does not li — 
other has Counted po "his foes) fr ginal, for before this he 

is Plaintiff. after the Count, for then he is 


+ 43 E. 3. = 


Fre 43 E. 3. 20. b. 48 E. A Protee- 
1.8 . 6. 36. 17. E. 3. 22, d. | rp 8. 
 tinuance, may be allowed at the Niſi Prius, as well as a Piea after the laſt Continuance. is 


equal Reaſon in both Caſes. Jeak. $5. pl. 66 


> After Iſſue, and Tues returned againſt Jurors upon Diſtreſs But Efvigrs 
+ Alias with Nil Prius prayÞ, Protection lies for the Deſenvant. 7f err 


3. B. 6. 55. b. | does nor lic ; 
For the ore 
is certified by the King under his Seal, atthe ah nds the Sotad of Bs Prey ck Note 


the Diverſity. Br. Protectioti, pl. 4 cis 8. C——Br. Effoign, pl. 2. cites 8. C 


| alter Diſtreſs returned, and Chall taken to the 
nd Triom choſe, 1 doen not lie for the Ocfendant, for 


ſhall not de vemanded alter, and the Protection is to fave a 
40. . 22. 
12. After the Jurors, or np of them, n. the Prin bye 75 Verdi 
cipal, a Protection does not he. 4 U. 6. 23. 2 — 
che Defendant. And Babb. faid, That it ſhall be allowed now ; 22 
uten the Principal. And Hals J. agreed ; but "= Ch. B. 1 And . 
Martin J. held, Ts hte e ae 5 For per Marcin, — Deſcndane has appe: 
thall not be demanded, and Protection is to excuſe a Default, and therefore — Daten an 
and challenges, he does not make Default ; which Brook ſays & the beſt Opinion: and after the 
intiff granted that it ſhall be allowed. Br. Protection, pl. 60. cites 4, H. 6. 22. [pid pl. g. cites 
F. — Protection, pl. 10 cites S. C per Danby.— A Protection niay be allowe alter the 
Array is challenged, and the Triors elected and Sworn, or after an Adjournment; but Protection cannet de 
allowed af ter a "Ferrer is fevorn ; For it is a manifeſt Delay — Jenk 94. pl. 85. —>S. P. 
Jenk. 108. pl. 8. This ſhould be (6). | 


13. But after the Return of 2 Diſtringas, à Protection lies, before g, 
ah Ti ff he Yn ws . 6. 23. a Iflue ; 
at the Trial ſeme of the Juror: 22 ard fame make Default; — — is a= 
wardgd ; 2 fall Fury appears; at this Day a Protection cat for the Defendare ſhall 
be allowed; J. For he — „ and the Ex. of the Protection 8 Default. Jenk. 108, 

pl. 8.—8. pP. Jenk. 85, pl. 66. 


and the other.— Br. Protection, pl. go. cites 10 H. 6. 3. That it it Hull nrbeallowed, by the beſt Opi- 
nion; For tho' the Parties are demandable at this Day, yet the Entry ſhall be general, and ſhall have 
Relation to the fourth Day; and then there is no Day to allow the Protection. 
—_ agamft tero, and thc appeared at the Day, and the Fury alſo, and for Shortneſs of Time they were 
adjorrned till in Cra ſt inun: Ke. And at the next Day, the one caſt Protedtion, which bore Date the fr ſt 
Lay, and the other "A Prete#iong which bore Date the ſecond Day, and it was doubted whether they 1ha't 
allowed or not ; e they have at firſt, and caſt no Protection, and are not now de- 
manda ble, therefore cannot caſt Protection. 8 For tis faid there, That in M. 28 H. 6. 1. tine 
Protection was allowed in ſuch Cafe. Br. Procettion, pl. 9. cites 27 R. 6. 6. | 


15. If at the Return the Parties and Jurors appear, —1 
them to appear when 1. 
they 1 — — 's after, — 2 for the — 


dant, and it fjall be eutered ſpectally. 
16. 13 R. 2. cap. 16. Enacts, That zo Proteit ion with the Clauſe of Hr. Protec- 

_ Quia Pritecturus ſhall be allowed in any Plea, wheredf the Suit was com- tion, 2 32 

Me nc. 1 bite the Date of ſuch Pr otefTinn ; Fxcevt in 4 Ferage, «© _—_— — 

| * Lit; 


"0 


_ I rofe.- 


—_— 
** 


r 


82 Protection. 


BTR n 8 
turz, Regu- Ki h in Perſon, or other Voyage Royal, or in the King's Meſſages. 
Jarly, mult Eubos h Ad will nat infringe Proteftions with the Clauſe of .Ouia Aura. 
- - - "of tur; And if the Party protefied tarry more than a convenient Time in the 
| ®hangingrhe Country, without going to the Service, or return from the Service, the Chancellor 
= 1 having Notice thereof, ſhall Repeal bis Protect ion. 
hen he in the King's Service in a Voyage Royal; and that is twofold, either touching War, and 
that i onky when the King himſelf, or his that is Prorex, gocth, or when any deth in the 
ing's Ambaſſage, Pro Negotio Regni, or for the Marriage of the King's Daughter, or the like; Tunis 
oyage Royal, but a Protection Morturæ may be purchaſed, and caft, Pendente Placito, 
One had Benefit of a Protection, for —1 * ron 's Wars, in 
of the „into France, the greateſt Part thereof being then un iag's actual 
Cen? —— a were emp wes Frace forte Defence and Safety there- 
of : In which Caſe it was obſerved, ing the ProRex went, the fame was adjudg'd 
a Voyage Royal. 7 Rep. 8. a. in Calvin's Caſe, — Cites 3 H. 6. tit. Protection 2. — So the Lord 
Talbot went with a liſhmen into France, then alſo being for tlie greateſt Part under 


2 n 


alſo 1s called a 
Co. Lit. 130. b. (k) — 


of 
the actual Obedience of he King, who had the Benefit of their ProteCtionsallowetl them. 7 Rep. 8 a. 
8 H. 6 d. — *$ P. Jenk. 94 pl. 83. cites 20 E. 3. Protection 


in Calvin's Caſe. — Cites 
Firzh. 83. &c. 155. 


— * For he had a 
18. ræcipe q 
3 4 


| I 
YT tection, pl. 72. cires 2 E. 4 13. 
„ ——— uf 19 todifurk an Arreſt, or the Execution of it; 


_ I% : 
ted - 


v the Return 


Lact * 
— Ad 
— 


WE 


(c) as Perſons ſhall have Protedtion, and againſt m 


S. cites 37 H. 6. 5. Br. Protection, 
4 in Aid; For then the Plaintiff 


and the beſt Opinion was, that the P:.:3ce 
ſhall be; ——— | 
g are to recover $ againſt 
a —— pl. 85. cĩtes 1 5. 5.— Bat 8 Hs. 
Protection; there he was to to the Defendant W nat 
the Diverſity. Ibid. join „ and not 


A br 2. Protection Quia moraturus does not lie for 2 Man in Execu- 
i= Eze- tion pon a Condenmation. D. 4. 5. Da. 162, 6% 8 


Protection. n 83 


a iſſed 3 — ſupra Salva Cuftodia &c. D 162. b. pl. 50. Trin. 4 & 
P&M cis by Prot pl. 2.S. C.—S.P. Jeak. 213. RA Go Lite. 130. a. * 


3. Protection does not lie for any Officer in Courts of Record. ) D. B. Protec- 


„ „„ 97 
Debt it was agreed by Thirne and all his Companions, that Protection ſhall not be allowed for 
OE of the Recs: 8 it ſeems touches the Receipt, or becauſe he ought og gr o 


ways Reſident. —  $. P. Nor for any other Officer in any Court of Record, whoſe Attendance is necef< | 
fary he the King's — of Jaflice. Ca Litr. 130 b. (h) 


a 4 ® 2 ik. 


(D) What Perſon in reſpett of Eflate ſhall have them. 


A lies for the Garniſhee at the Rerurn of the Scire f P. Go. 
ac 


ias, becauſe he ts 5 not Blumer before he appears, and Lin 130 5 
Declaration is made. 3 Þ. 6. 18. nk: 


_ I. 16. 
24.4 — to the Thing demanded. Br _ 


tion, pl. 1. 


2. But after Plea pleaded no Proterion lis or him, for then he nnn 


aun. 9 Þ. 6. 36. d. 20 b. 6.29 b. =re 
Jn a before Avowry made Protection lies for the De x} RAIN 
fenvant; For detvre Avowry he is not Actor. 3. 6. 18. * Fol. 323. 
— vl. 1 che 8 
Quod deforceat a Protection lies Defendant before Br Protec- 
r the Title ot the firſt Record; . For n this be e 
| =—— 6, 18. 
5. 


Protection voes not li or Plaintiff but after 
1 17 E. 3. Der for Protetion te Garnifhee 
20 h. ö. 29. 


k 
OTST RE; 4 * 0 — 2 * * 2 ** I. * 0 a 


(D. 2) For aua es or have it, 
r 


N Appeal Protettion lies for the Plaintiff. 1) E. 3. 24. 
4 — he fr ins befoee be Party to the le- ran i 31 
8 


16. 
* prays to be received, and Plaintiff ſays that he has S. P. Co. 
noingin Reverie At the re ſame Dey, na at amore Day before {3 132» 
ue is tried for him, a does not lie for him ; For he Ch. proce<- 
is not Party to the Action * 14 P. 4. 16. f 21 E. 3. 13. 40 ner. 
FR _—_— 


tion, pl. 43. cites S. C. and that he is not Party till he is received. — 8. P. pl. 62. cites 21 6. 2. 


37. 


e ee r er 

Prayee before Joinder in Ad. * 3 p. 6. 30. . f 8 b. 6. 16. Þ, W e 
S. P. Not- 
withſtand- 


ing it was ſaid that the Protection is Quod fir Quietus de omnibus Placitis & Querelis, and he 
Party, nor is he yet joined. Br. Ar dar) cies} 8 © — 
s. But 


Protection 


he has not a 


@ Protection les 


um 
the Demandant 


zand 
has made 
A Boucher. 3 b. 6. 30% 


rn therefore Protection lies. And fo was the 
| ion, pl. 2. cites 3 H. 6. 30. | 


Br. 


7. Se Protection lies ſor Garnithee at the Return of the Scire fi- 
cias. 4 6. 49. 


ws does not lie for the Vouchee, if the Summons he 


7 of Law he be made Privy. And if Demandant counterpleads the Voucher, then until it 
adjudged for the Vouchee, a jon cannot be caſt for him. Co. Lirt. 130. b (f) 


>. I Protection does not lie for an Attorney in a Plea. 19 h. 6. 51, 
10. In an Information for Ba Ten Re: | 
his Protection. But per Cur. There is no Protection in Caſe of 

h of the Peace, nor againſt a Rule of this Conrt. Freem. Rep. 339. 


pl. 458. Mich. 1673. B. R. Anon. 


22 A 


— 


(E) How many. [Or the ſeveral Sorts of ProteQtions.] 
— „Terz un Sorts of Pro n 
and Moraturus. 39 P. 6. 38. = | 
Protection 2. Proteftions ate in diverſe Forms, and of diverſe Effects, and the 
is cither Ge” King may grant them for diverſe Cauſes. And there ate 4 Manners of 
— The Protections with the Clauſe Volamus. One is a Protection called Onia 
General Pro- ProfefFurus, ind another Protection Quia Moratur. And the zd is a* 
tection ex- Protection whicll the King by his Prerogative may grant, and the fame 
rends gene- is where a Maw is Debtcr unto the King, the King may grant unto him 
ke, that he thall not be ſued nor „ bur rakerh him into Protection 
Subjefts, until he bath paid the King's Debt. Bur otherwiſe now by the Scar. of 
ry 25 E. 3. 12. [which fee at (A. 2)] F. N. B. 28. (B) 2 
within the Realm, whoſe Offences have not made them incapable thereof. And there is a Particular 
Protection by Writ, which is of two Serts, One & give a Mai an Immunity from Ations or Suits, and 
the other for Safety of his Perſon, Servants, Goods, Lands and Tenements, whereof he is lawfully poſſeſs'd 
from unlawful Moleſtation and Wrong. The firſt is of Right and by Law, the ſecond are all Ex Gra- 
tia ( ſaving one) .. Co. Litt. 130. And then divides Particular 
Frundiians is the how: Sumner ap have, and r „ ard that 
the Cauſe of ing the two firſt is of two res, the one concerns the Service Be. he | 


tion cum claufula Volumus, The King by his ve regularly is to be preferr'd in Pus ment of his 
or Dede by his Debror before any Subjeft; al che Ki ; - 


ings Debt or Duty be the latter; and the 


> until he paid ing's Debt; bur hereof grew fome Inconvenience, for to delay 
other Men of their Suits, the King's Debs were more flowly paid; and for Remedy thereof was made 
the Statute of 29 Ed. 3. Co. Lirt. 131.5 ( | 


Ibo od 3. There is another Protection cum clauſula [Volumus, and that is 
Cu (lag when the King ſendeth a Man in bis Service into the Wars beyond the Seas, 
Volumus, is 97 into the Marches of Scotland, and there be is detained and kept Priſoner 
when a Man he ſhall have a Special 1 4 reciting the whole Matter; and in 


the 


— th 


75 Protection. 5 | T4 


— x 8 


the End of the ſame Protection ſhall be ſuch Clauſe, f Preſentibus minime ſent into tlie 
valituris poſt deliberation. pred. R. a priſ. pred. / coating. ipſum iterum li- _ 
berari ab eadem, F. N. B. 28. (c) 8 

| priſoned ; 
there, ſo as neither Protection Profecturæ or Moraturz will ſerve him; and this hath no certain Time 
imited ; whereof you ſhall read at large in the Regitter, and F. N. B. Co. Litt. 13 1. b. + So 
eu ile & contingat iter illud non accipere, vel infra iilum Terminum a Partibus tranſmarinis redire Co. 
tt. 131. b. 


. It appeareth by the Regiſter, fol. 280. That there are diverſe Man- 
f Forms of Protections. I here a Man feareth to travel the Country 
2 1s Merchandiſes, or to collect the Alms for the Poor of an Hoſpital, 
ene che Church, then they may e ers Patent of the King's 
''r,+.c10n, commanding the King's Subjects for to Defend them, and to 
Maiutain, Aid and Ailiſt them. F. N. B. 29. (D) 

;. The Protection Cum clauſula Volumus, which is of Right, is, That 
2 Spiritual Perſon may ſue a Protection for bim and his Goods, and tor 
de Farmers of their Lands and their Goods, that they ſhall not be taken 
i» the King's Purveyor, nor their Carriages or Chattels taken by other 
Miniſters wo * which Writ doth recite the Statute of 14 Ed. 3. 
Co. Litt. 131. b. | 

6. Lord Coke . ol theſe Protections he cannot ſay any Thing of 
his own Experience; tor albeit Queen Eliz. maintained many Wars, yet 
ihe granted tew or no Protections ; and her Reaſon was, that he was no 
fit Subject to be employed in her Service that was ſubject to other Men's 
Actions, leaſt the might be thought to delay juſtice. Co. Litt. 131. b. 

nia ipſe in Guerris noris in Flanderia detcatus exiſtit per unum an- 
num duraturus. 3 Lev. 332. Trin. 4 W. & M. C. B. Barrudale v. Lord 
Carts. | 


(F) For what Perſons it lies. [Corporation E.] 


1. A Protection does not lie ſor a Corporation Aggregate, as for * * 8. P. Nor 
A Mayor and Commonalty, becauſe this is th ſave their _— — : 

:-2rance in Proper Perſon, and ſuch Corporation cannot appear in r can. 

ber Herlon, and theretore is out of the Cauſe of Protection. f not be in- 


2 1 E. 4. 79. b. 30 E. 3, I, rended that 
all are in the 


the King &c. Br. Protection, pl. 76. cites 21 E. 4. -9.——Corporations Aggrerate of many 
ge capable of theſe two Protections, viz. Profecturz or Moraturæ, becauſe the Corporation it {elf 
;  v'fible, and reſts only in Conſideration of Law. Co. Litt. 1 30. a. b (d) cites fame Cales.—f Br. 
L idoign, pl. 114. Cites 8. C. | | | 


1 


| (G) Againſt what Perſon. [King &c. | 


1. IT the King brings an Action, a Protection does not lie again I. Protec 
| P al 5 3.713. b. q 8 q 3 lies the i 8 & 
2. But 33 53. | 9 * Protection againſt N :cc : „ 

King in an Action brought by him, unleſs it be a Plea which touches the — d 

Crown. 34 E. 3, Protection 122. Accordingly. . 

ays, a 


2 a there ſeems 
to be rear the ſame Number of Authorities on each Side of the Queſtion, Whether a Deferdinr in an 


Action Tam Quam can take Advantage of a Protection? But he further ſuvs, There is no great Need 

nicely to examine theſe Matters, ſince generally it is expreſsly provided by Penal Statutes, That neither 

Wager of Law nor Protection ſhall be admitted in any Suit brougli pon them. 2 Hawk Pl C. ci. 
2 


26. 


in, for the Affirmative Firzh. Protection 98, 122. Keilw. 


jon 61, 105. 21 E. 3. 13. pl. 12. Co. Lit. 131. nd 


3. Jf the Queen brings an Action, a Protection lies againſt her. 


the a Perſon 21 


3. 13. B. 34 E. 3. Protection 122, 


+ 


E 


eh For whom it lies for 8 Collateral Rape. 


d. It was ob. 


„and ſo is intended 


uia Moratur 


tho he is in a Ban 
demurr”* 


5 
3. +. 


the Protection bein 


31 Eliz. B R. Ocborn v Kirton. 
the Exigent be lett to a Main 


which the 
Defendant was admitted to Bail 


upon 


Protection, 
0 ad becauſe the 
d. - pl. 


and t 


Mrs pr yore 


4 
31 l 


i f 
1 5 


Nh: 


1244 


* 
* 
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(1) Not for him who cart appear. 


F e - + 1:0: 
8 — 


(K) Not for the PH Hy 


Protection does not lie for him who 6 Dlaintf or D 7 
ant in a Suit. 19 Þ. 6. 51. 17 ©. 3. Protection, 
. —— if it be . Nu Caſes 


endant. P. N. B. 28. (G) 

Plajntiff, became the Tenant or Defendant comet ſor « N. fe 
„ bur the Plaintiff ovly that ſued out the Summons or Attachment &c. ſue 
Attor n the 
. Co. Litt. 130. — 


* 


formons or Re-attachment. 8 
A the Re fone cr Þ and an Avowant, and the 


IF Per 
ee 


be outlaw d in an Action of T 
his 2 e, an and fizes a Scire Facias 
** Br. 


not ite for the Defendanr 
econ woes no eo the Deen Yee Pac Tory 8 
Defend, 1 


ern 
| Ji there E. 2. 26. — It lie: 
— bas made Tl PX 70) in 


A 
eee en e 
2 Delay of Juftice ; nota bene. Be. Protection, pl. 48. — oth 
fue and ſo cites = 
FN R 28. r er t NN 5K *. 
24 E. 3. 26. Contra 17 E 3. 24. a Per | 


8. ina if 
It 6 Revlevia @ the Pala bob 


hath Ald of Bins js Rererfion e 
[woes not he for the Beate e Nd lc 
caule he is Actor.) 24 E. 3. 27. 


udi rela — of age fe $.P. Forthe 
nn _ DS. 1 —— 
E the Con hernnd be 6 PUNNT and ANEE, © 47 E- 5- 
d 2E. 3.24, 35. b. judged. 


Cites 47 E. . 222 — 9 
an 3-5 28 38 E3. 


y 

tectian, 71. But ſay hrs to be nn wept Sg e 
| executed, and — Execution; For it FT Ts ſozwpears 
Frei allowable ar the Vee Fuca AFT - = 


2 


f = 


mY ——— — — —_ 


88 Protection. 


Connie of « Execution. 47 E. 3. 5. b. 13 E. 3. Btoctdtion. 71. Tn. 
Br. Protec= 11. 57 the C:ntiee of a Statute ſites Execution againſt his Re. 
7- leaſe upon a Feoftee of Part of the Land, and the F | 3 4 Scire 


the Conuſee at the Return thercof, the Conuiee may 
caſt for him. 47 E. 3. 4 
a Quod ei deforcear n Protection lies for the id. as 


— —— his Right according to the Nature of his Writ, 
is Actor. 38 E. 3. 1. 


P. but ſays that it lies for him before he has made Title, and cites 
made for the Tenant, it lies for the Plantiff, and cites 20 R. 2. Pro- 


(L) In what Actions. 


NA /A mer 28 rr permittat. 56 I), 3. 
L 2. does not ue in an Alfize. 39 U. 6. 39. 

E 
— rn ee ne me mags by the Stature of E. 3 And the 


Both. 


S. E. Br. Pro- They lie not in e * 39 D.6. 39. ro [ 

tection, pl. 

e er . k 
Ar. bs | 
tection, pl. 67. cites & C uconingy—Eink. th Pocan pl. 15. cites S. C. & P. per Choke and | 


Pryſor. 


Br. Protec- 4. Protertion len in u Scire Facias upon a Fine 40 E. 3. 18. h. 


2 16. 
C. Co Lit. 131 . Notwithſtanding the Statute which ouſts the Delays. Br. 


Schr Prot, of. 217.cites 8. C Fitzh. tit. * 93. cites S. C. 


_ FFirzh- 
IM 30. ces A C. 
does not lie in Writ ot Domer Unde nihil habet, fur 


Ts. 
F e 
bc 3. 22, N. AdjudgD. 39 ö. 6. 39. 


Aid del Roy, pl. 06. cites F. N. $4 50. pl. 95. cites$ G For ha wentinaee wikrve the Widow. 


Br. Protee- 5. Butit lis im Quad gart g where the claimed to hold in 
rien, pl 29- Dower, for thisis grounded upon her own {?olleſſion. 43 E. 3. 6b, 
. 14 50. c where ſhe had 


Firzh. tit. . Oo it lies in Writ of En Difleiſin brought by 7 * 
es er whe ne der for this is of her ot 3 
43 + 3. 10. 


11. In 


Ficzh. tit 
any Protection, 


Derd, pl & Give 
for the Ooucyee, becaule the original Plea is a Plea of Dower (and 
ſots of the lame Nature) 17 E. 3. 22. b. A 3 
11. If Oower * Feme in Chancery, and after it is i Ecire 
Evicted by an Elder Title, and ſhe brings a Scire Facias againſt the my 
Cenant ro be endowed of the other two Parts in Chancery, a TE s c — 
tion does not lie for the Tenant, Quia Placitum dotts. 43 A. 32. Br Procec- 
Wudg'd. 1 TY tion, pl 68. 


| cites 43 E. z 
32. 8 P. and ſeems to mean the S. C 


12. In Scire Facias againſt Conuſee of 'a Statute Merchant for ſuing C F. For 
20-11 IQ qu | | | the Conuiie 
Execution againſt — own 1 a Protection lies for the Conuſce, Tegan 
tho it does not lie in the Suit to have Execution of the Statute. , this Scire 
47 E. 3. 4 Fac tas, rho” 
| ; 3 a he was Plain- 
tiff in ſuing Execution. Br. Protection, pl. $5. cites 47 E. 3. 4 —— Nor in Scire Facias to have Exe- 
cution on a judgment Gedd. 366. pl. 457. Hill. 2 Car. B. R. Buſher v. Murrey.— Lat. 157. S. C. 


13. In Stire Facias in Nature of an Aſfiſe, Protection Does not B. Proe. 
E ſhall not have more Advantage in this than in the A ier 5. C. 
J. 4. 16. D N 

14 The * Law in ** agaiaft a Lord upon Reverl.:l of 


an Attainder. 3 0 
the Defendant in a Quid Juris clamar. 


4 16 
1g. A Protection lies for 

17 E. 3. 68. Adjudg d. . 

16. In a Writ of Error, and Scire Facias thereon, ro reverſe a Fine, + Pireh tit. 
tho Error be alfign d in the F me, becauſe h2 Was wichin Age at the Proteciion, 
Tine of levying it, pet a Protection lies for the Octendant ; but the p. 42. ir 
2 ſhail ve immediately inſpected for the Bifrhief, that te may > - 

£ ot full Age betore the Bear 15 ended. 21 E. 3. 24. b. judge d. 

21 Al. pl. 10. 22 E. 3. 6. b. Adindg d. | 

17. Tt upon a Capias awarded againſt Conuſor of a Statute 
Perchait, the Sheriff returns, That he is dcav, the Fesuet of the 
Conuior ot che Land labie ta the Statute, upon theuung therevt 
to the Court, ſhall not have his Protection Quia Prolecturus allam d, 
becauſe he has not any Oay in Court. 33 E. 3. Protection 115. 
18. In an Elegir within the Bear m B. R. a Prottctian. by whtth YAN 
the King gas taken into his Protection Lands and Chatiels, was 4 - 4 
allom d for him again whom the Judgment pais'v, tho he had nat 4 
Day in Court. 13 E. z. Protection 72. 

19. 1 E. 1. Rot. Hatentium Pembrana 15. Rex ſuſcepit in Pro- 
tectionem &, Delenlionem ſuam Willielmum de ppleheld, homines 
Terras ac Redditus & omnes Poſfeſſiones ſuas in IIibefnHia, ulgue ad Fet- 
tum Puri ficationis proximo tuturum, et Rex vult quod prædictus Williel- 
mus interim quietus ſit de omnibus Placitis, exceptis Placitis de Dote, 
Aſſiſa Nove Diſſeiſinæ, & Ultimæ Preſentationis. Ibidem autem Pro- 
tection for Jo. De #7evil for all Pleas crcept the ſaid 3 Pleas. JIbi- 
dem autem, Protection for the Maſter and Brethren ot St. Thomas 
the Martyr, ut Acon in Ireland, amply for all Pleas without ſuch 
Exception. Ididem autem, Protection accordingly. 

20. Menibrana 16. Protection quia Profecturus to H. cum 

la, quod interim quierus fir de omnibus Placitis, exceptis Tribus 
&c. et exceptis Placitis quæ coram ſuſticiariis &c. Membrana Protect. 
onis cum Clauſula quod quierus fir de omnibus Placiris, exceptis Tribus 
&c. & exceptis Loquelis &c. Præſentibus minime Valituris. 

21. Hembrana 19. Protection cum Clauſula, excepris Tribus, & 
exeptis Placitis, & Querelis in Itineribus Juſticiar iorum noſtrorum in- 
terim ſumn: oniendis. | 


A a 22. H 


"Ha 4 Enatis, That i# an an Aion of Debt bronght 0gninft ti: 
hich ltreth 4 Priſoner eſcape, a Protettion ſhall not lie. 

i reaſon of this Statute. Per Priſot. And Brook ſays, That the Statute ſaying, 
l K N 
Br. Parliament, pl. 30. cites 39 H. 6. 39 | | 


i ET 0 31 7 aw 
* 1 — IE 


L 2) Caſt in what Curt. 

k Prohibition ſhall be allow'd in a Court of Aula Demeſue, or in 
other Court of Record, as London &c. and when the Plea is re- 
m the Proteftion may be allow'd. F. N. B. 28. ) a a 


— 


( Fot what Cauſes it may be granted. 


_ 
d 1.3% 


iis Regni, or Pro bono-Publico. Co Litt. 130. | 
S. F. Aud the Buſineſs of the Realm ſhall not ſerve, unleſs it was certainly expreſs'd what Buſineſß 
Br. Protection; pl. 67. cites 8. 

S. P. Godb. 365. pl. 457. Hill. 2 Car. B. R. Buſher v. Murrey E. of Tullibardin. 


s that No Protelfion with the Clauſe of Valum as ful 
2 E ranges agen the Fees ar Service whereof tie 

nest ian makes Mention, neither yet in Plcas of Tre in Contratt 
the Date of the ſzid Proteffion. . af ” "IO : 


(N) For 


(N) For hat Cane it ll bo grand af FF" fY 
the Place where. — WS 
Moraturus. 


1 


1, (via — un ought to upon a certain Place 95353 
I rr woe YG 39 h. 6. 39. a ton, 1. 67. 


| cites 8 C 
The Protection, as well Moraturz as Profecturz, m maſt be regularly to ſome Place ont of the Realm of 


England, and that mult be to ſame certain Place, as ſupra Cuſtodi a Caliciæ &c. Co. Lirr. 130. b. (g) 


2. Quia Moraturus ſuper altum Mare, ig not good. Sg 28 P Becauſe | 
uncertain. 
7 H. 6. 39.— 8. P. Becauſe the Sea eannot * Ds po 
— PN 5 2 (U cies Trin. 306 K. * becau'e a great 
Sea is within the Realm of England. Co. Litt. 130. b. (q) 

ia Moraturus in obſe io noſtro in partibus Walliz ig not good, S. P. Day of 
Wales is within the 7 . 4. 14. Qubitatur. — 
Fr of 


l. 33- cites S. C. — Paine or hots 
24 " becaule it r! Poſſeſſion of our” 
ID Obſez io noft 


4 Im not be allowed; bene Re. 


is within the Juriſdill ian of this Realm. But otheranſe it is of Scotland ; Aufe ir is in 


for there is War between us. Per Moy le J. Er. Protection, = 72. cites 9 of 
TE. + 27. dur Lord 
the K ing. 


Jerk 66. pl. 24 — But Co. Litt. 130. en de Inland oe eee. becauſe he are 
ciſtinct Kingdoms. 


5. nd Proceion ſap ſalve fu lies there ; and otherwiſe not. 7 
Per Littleton. Br. Protection, pl 
6. And Protection caſt Quia . with E. E. Deputy of the Duke of 
— pod, if the Duke by his men bas Power to make e . 
"Be. Provo p72. ces 7 E- 4. 7. . 
ing s Protection containing this Cauſe (quod den * — SP Co Litt. 
Th et ver 55 us Scotiam, moraturus ſuper deſeuſiuonem caftri de Cane is 155. b. (a) 
not good to ſave the Detaulr of a Beſendant in a Suit, becaule. 
is within the Kingdom of England. By all the Juſtices of England;; The 
King in his Kingdom is preſumed to be futficiently detended with Arms, 
and every Subjett is bound to aid the King to takes his aries and 
| Rebels. Jenk. 66. p —7- 5 
8. Tbe Regiſter of Writs is, That a ede vod with this 
Clauſe, Duia m Econ poo ye frets fs Kotiam; a 
Fance ſabqued 


is a 
9. in! | * Preſecterus 
with the Lord Hunſdon to Berwick. Dyer doubred 5 the Protection did 
| — but faid that ir ſhould rather be Moraturus than Prolecturus; tor a 
Proſecturus to Calais was never good, but ſuper Vitflationem Calicii ; but 
Harper contra; tor Berwick is out of the Realm. 3 Le. 20. pl. 43. 
Paſch. 14 Eliz. C. B. Chritmas's Caſe. 


(O) Fer 


92 . e 


(O) For what Time it is to be granted. 
Both. 


wing Rot. Par. otectio duratura uſque ad Feſtum Purifica- 
| tionis proximo futurum. 


Membtana 25 

2. lbidem, Proze&ic quia Profe duratura uſque ad Feſtum om- 
nium Sanctorum proximo futurum. | | 
5 3. Ibidem autem protectio duratura uſque ad [ Feſtum] Paſchæ proxi- 
: mum. 
i 4 IbidemproteQtio pro H. qui in occurſum ſe transfert duratura uſque 
. — Regis in Angliam. 
Br Protection lies * not for more than one Year at a Time; but 
tion 2 67. e n Year, and 
Le Nap on in Intinitum. 6. 39. 40. 
J ² AA. m xk nean after the Date thereof; and then 
if Need be, a new Protection muſt be ſued forth. PF. N. B 28. S. — 5 Co. Litt. t52. b. (a) 
ee Refummons, — Jeak 27. pL 5a 


6. d e Year, and if there be a Reattachment 
$.P. Fora 7. — be OR. witch bers Date 7 Jan. durazura for 


Man may Year, Oarnifh may be 8 January the next Year ; for this is a 
eg IO . "or it may be 7 anuary, for it ſhail be intended 
= wp her the after the Tlie in the Day of the Sant of the Pro 


Day, that 
Day, tþ tection. 40 E. 3. 18. 


Writabated. Br. def. Brief, cites 8. C- * Co, 
— 1 oy * 975 


8. A Protection to one * until ke be 3 from Scetland, 
was diſallowed tor the 2 of the Time. Co. Litt. 130 b. (p) 


9. The Lady M. had a Protection of the King, and the Protection was IT 


gran for the King and his Succeſſors ; and yet by the Judgment of the 
urt ir is gone by Demiſe of King. Lar. 58. Paſch. 1 Car. Lady 
Mollineux' 8 SOM. 


— N , > : — 


(P) A what Time it may be caſt. 


Regularly 1 1. HAS 8 ad Auxiliandum iſſues againſt Prater in Aid, and 
44 45 Sheriff returns Ds nat tie for the &c. qui ＋ — 

LI — at 
NT: So perro not Day in Court. E. 5. 66, 
in way Saba ad} 


and when if he had made Default, it ſhonld five his Default; therefore when Eceeutien is ro be granted 
2 m_ no Protection can be caſt, becauſe the Defendant hath no Day in Court. 
130. b. (1 


— — — — — ——- ů ˙²⁵ ů N E  ---- 


Protection. 93 


recauſe they are one Day in Law, 3 Þ. 4. 13. b. Contra e. 
3. 38. 
For the Party ſhall not plead 2 Neleaſe meſue; quod 

3 lowed in ach Ca. ber . 
D Tr RG Ge CE Br. Protection, pl. 50. cites 
„2 ar the End. . M. 19 Ez the Parties were ar e in Account, and. a the Ni Prins the 
Defendant made Defanlt, be whinh the oe; AL and at the Day in 
rr ene ant os the 
Protection was caſt at s 5 at 

Bank Repellance -_ caſt, br hich, the Plaintiff 55 „ and could nat have it; 85 2 
FF and iz ſhall ſerve this Day ; by which if 
they had had Power to allow Protection at the Niſi Prius, it had ſaved the Defendant's Default, and 
ods gran wy bed + Poor agar one dp ue 


arded, that the Plaintiff ſhall f 'Þ veeſs again r 
aw t e tiff ſhall 7 roceſs xe 5 
"Ther at this Day of Nik Prius aforeſaid, n o apt calt the Protec- 


tion for him, and the Inqueſt, . und fla 
was void at the Day in Bank for the Reaſon aforeſaid; quod nota. Br 
2.— Br Enqueſt, pl. 25. cites & C And this tho in ſome Reſ 
in Bank are all one Br. Enqueſt, pl. 25. cites 21 H. 6. 20. But w 
Nip Prius, and the Tuſtices do not take the [ 1 0nd, and at the 
5 thee ths EEE Beal; ſor in this Caſe the | : . 
—— In Action perſonal in B. R. againſt T. S. they were at Iſſue, and as the Ni Prixs 
r ee ert and made Defanit, by which it was entered Qu 
F caſt Proteffion for bim, and ſo all was recorded; and 
Day in Bank the Plain ld Repeal at the Day in Bank caſt it in Court, and prayed thatthe Pro- 
tection be annullFd ; TC. and the Inqueſt awarded by Default; the Reaſon ſeenis to be inaſ- 
"> mike Ihfulk wa remand holler he Protein waver » —— —_— | 
41.— Br. Enqueſt, pl. qi. cites & C. | 


— &c.) 
rr gere emment "St 


wer, a Protection Moraturus of elder Date — 
hs e ke nr fm ve. b. — _ 


Both. 


8 : 84 


. Ju an Account, if the Defendant comes iu up 
rx 25 th 


yet at another Contimuance Protection may be caſt ; fo 4 
— until a new —— 


a he prey me ee Pha. 25 


rm es 44 E. 3. 16. 8 


urs, 
6. cites 
8. Note, That in deter beter tes purchaſe pending the Wi, Ay 
ſhall nor he allowed bur where he goes in a Voyage Nepal, — wh &P.Fx 5 
him who conducts the King's Hott, « or 6 Lieutenant, and a .*: 


ws 


Protection. 
aus with bins who goes with the King's Gon into Ireland; for it may be that 


„ ee eee eee Br. Protection, pl. 34. cites 11 
+ . 


9. Protection — Prius, and repealed at the 
3 and contra of Prote app: 
e eee at the Day in Bank Note the Diver. 


it is pc -__ 6. 20. 
1 Wien a 5 Pris: and A , 4g and the ſam 


Nuten Dia 2 ihe « Mes he pet the 


= 


(8) — and b of Protectian. Who ſhall 
| * ge. LFI I, 2, 3, 4, | [And the Effect 
. = LE N 
=, 255 Court, and there it Hal de allowed. 38 P. 6. 23, 
allow A rt pn online 
131. 4. (e 


er Difallowing it, pl. 5, 6, 8.] 
comes ts the Sberif for u Ban who is in his 
if 
DN he t ES EPO Rs ir 


de devers hm. he Gall be amerc' ; For he is not 
the Protection 
* 


Bene th: 
then 2 But tt i 
thall 

. cites 8 


Niſi Prius, pl. 7 
When Protection is caſt, he ought to Surceaſe, "mie ke . 22 Bene Elio br Pro- 
tection, pl. 15. cites 35 H 6 58 per j uſticiarios. 
| 6. yen 


When Protection is caſt at Niv Prive, ti the Jultice is —＋ 8 
che Default and Protection: and ſo at the Bar in Bank, if Fe 
Protein vor ne he ti hal be a Bat 17 E. 3. 2a Þ P, to! 
led by Innoteſcimes; yet it was once well caſt b, It fall Gove his 
Ge Air f de Pace len be Wage ther fo aviance, or that it lay ain the Aion, or the 

like, there it fall turn to 4 Default. Co. Lit. 130. b. () 


N where the Record is Rur- Sees, 
1. Jf the the Protection rton, 


thall be 25 E. 3. 43. 
27 Enacts that A Cballen, ge ſhall be entered againſt a Pntect i | 
of the King's Servant; And if the Coumry — again him that np 
the Protett ion, it ſpall turn to 1 Default, if be be Tenant, and if be le De- 


mandant, be ſball loſe bis Writ, 22 be ns b amerced to the King 
9. Protection was Quad Prerogativa noftra Regia Suſcepimus in Protec- 
ticuem noftram Regiam, Corpus, Terras & Bona 4 W V. & Nelumms quem in- 
quiratur, Nec quad Prærugativa noffra arguamr. Wray Ch. J. thought 
the Protection not allowable; For there are but two Protections, Quia 
Moraturus, and Quia Profecturus; and tho he would not argue the 


Prerogative, yet as udge, he would conkder of is; r b 
— ee 

allowable ; to which all A or tuns Ty 
Mo. 439. pl. 374. Paſch. 29 Iz. C. B. Warram's 


(S) For what Cauſe ; For Fariage. 
See R) pl. 7. 


. En the Protection be is nam'd Chivalier, and in the Worit B.- Proe. 
Km, . this 15 nor red Dariancy a0 i The h f. C. 
| A. 42 + 3+ 9. 8 E. For 


— 


— Be. erbse n 85. des & C 

a ee den l ts — — 
eee 
re 1 


7 0 
: | | 5nd the Bj 

and Declaration were John Kirton of A. Gentleman ; FI n ariance, 

crly in the Addition; For before the  Starute of 1 H 5 Additions were not necefffary 2223 

Le 185 pl. 258. Hill. 31 Eliz. B. 1 


4. If a Nit be „de Triage, © 
P, - iba nor be af 
a 8 


purchaſed 


2 


therefore by Award the 


— £8 
ainſ} J. N. 
pay 2275. 
ng at the 
_ * 11 Prins 
Defendant caſt Proteftion, Quod fuſcepimus in Proteftionem noflrw F.N GD. and Noor cr lt 


0 
woe © 


R. c. deK and 
—— OE 


Protection. 


> difallowed, and the Deferdant was demanded; ard appeared t) 


er Br. Variance: pi 45: clits 29 B. 6. 4- 


ecutor it ſhalt be altowed, 1 182 
Ex is not 
8 wc) Jie lt dels, m. the Plau. 


1 hy 5 rit and Protection, pet if the 
Protection | Writ, ſhall be 
Protettion, — For no Default is in the becauſe the Mit is 


C. 


pl. 74 


Jug 


11 


. 


ur u 
. 


we. 
ils 


e not Rcoring to the Protection. 11 Þ. 4. 57. Fg 


it ſeems if it bears Date after the Writ. 


r is in the Writ, tho' 


— — 


E. » Þ. 
named }. the Son of | A 
de Sen e 4 i 


Protetin than mn the Wet, 
Te 3.4%. Þ. Adjudged. et the 


2. —ꝓ— — Proceſs and the Original in am fc: 
Protection is oceſs, yet it ſhall not 
. e gh 1 always according to 


Dariane teen te 12 Þ, 4. 70. b. Mund. 


Protection and rhe Writ in 


lp in hs + +4 
2 


Malines be ſued, and W 
Me, in which Et 


tho” Garret and Gerrard are lobed. B 44 Ja B. K. 


* 16. Ja. B. R. be 


— » does net 3 
Oe „ che ProceRtion was dt. | 


9 Rr. ,V.arzance, pl. 20 
J. If there 22 a na the Proteffion, it is not 
this is never allowable. SOTO, pl. 59. (bis) 


SEE TRI of ©: Zhi; is the of R. Alias Dictus A. B. of 0 


ard r. 
1 8 I not be allow'd for the Variance; but Aſcue and Fulrh. ſaid, Yes ; for it has /iffici- 
RTE 1 nee 


cite 8. C. 


. Original » was Richard Molineux, and the Pro- 
, and 9 was difallow'd for the V ariance. 


cites 7 
7-7/1 op it Pro 
— — ee ck 
r quod not by allthe Jutices.. Br. 
. 48. cnes 22 H. 6. 50. 

Nif 2. at the ah Day, the Parties were demanicd, and 


by Arne; the Defendant's Attorney caſt ProteFion, and they 


be caſt 
yer the 


ourned till the next Day, and there the Plaintiff was "ready to 
have 


135 Prad mij 97 


— — the Name of the — in. 
Court nab Opin to Rave 


have al was nd in the Pratei ian; and 


diſallow d the Protection for this Variance; Fr. lk 

Attorney caſt other Protection, bearing Date * Day. , Br. 

n cites 28 H. 6. 1. ; v -+ d 4 
. 1 225 = | — 2. 


— * 


5 


C) [Allows nat] By For abit cf. 8 2 N 720. 


8 the Time of the Rep th Pl 11, 


125 13. 14 oy 
Nc 


HEN this Protection bf fit te 
That the Party has 
ann, 


„ * 75 » 1 . 


- 4 : $2779] 2 ; ' 
Tri 7 b 11 


4 But if * with A. 
2 K pot A 


SP. Bur if 
ir be allow'd 
it can't be 
reveal'd 

* ets 
Year. Br. 
4 Z 3. 2 


| C 


en 18. 
| Wo 


c Th 181 


b King nds pi Firzh. tit. 
, and that de Protection, 
0 in his Service, — — 


c Pia, the 


Ibid pl. 49. 


Protection 
719 P. 6. 35. B. 
cires + S. CC. 


about his own Buſineſs, the Plaintiff may ſue — Dre wrong Deceit by caſ'- 


ing Proteftion Dia Loratur in Delay of the _— of the Plaintiff, and ſtaying at g. in the C unt of 
C 


Miri eſexy 


=_ > Protection. 
Middleſex, — bis | Buoſeſs ; the. endant ſaid, That be came 


Command of the Lieutixaxt, d ar B. attending en his Proper Buſineſs, prour N. 
Br: Tract yer t 368. cites 20 H. C. 16. 3 


Debt 
3 
——— 


the Year the b branghe Writ 2222 „ i Law, and N N u. 
ae Fer the — whe Wis Ph \ He the irt Plaincif pray” 2 d, Tat 


the Protection caſt by N be 4e , & nm Allcr bu ll te * Deer Br. Kae 5 
pl. 88. cites 47 L 3. W ws (Diſcent) 


Br. Protec- ...yelþ YE it Chat a Wants in the Cuſtody of che Sheriff by 


tion, pl. 36. ki 'R of Grp a Protection Quia Motaturus ſhall not 
— = 1 — TONE 


| e * Both. 
Fats: | 


11. If a Protertion be caſt; and the Juſtices will adviie whedkeric 
ſhalt be allow'd — and in the mean Time the Duy ober rote. 
tion paſſes, ſhall be allom d. 10 b. 6. Eo: 85 
12. But 181 be caff, and the Juſtices will whe- 
2 it for Variance till the tourrh qe atter, i & Re- 


be deed ther the ob Day the Protection ſhall be 10 


+, v. 
he caſt ar NiG-Privs and it repealed at the Day 
13 10 h. 6. 6. Þ, 8 132 1 


fiſt 
io =. 2 Day 


In Treſpaſs'the Sheriff returned C:pi Corpus, and at the Day had 
+ GBs Body, by with he was amerced, and Proceſs awarded to diſt rain 
the old f. who made the Num and was now remov 


4 85 24 Br. FT 


ed, Who re- 
and that he had not the Body, 


75 ehre fin 
» for Se pr "It was good ur one 


44 LE — Bx. 6. 58. 


the Day in Bank. Contra of a good Projection repealed or expired afrer—And it is fid 
14H 6.3. merge ei F be as here in the Principal 
I 


6. 
* 

» 

. 

c< 


6. In 2 the Parties . and the Opinion 9 64% 


n * Day ; 2 _—_ 


the 2 mall not be entered till the 
7 72. cites 7 E. & 27. 


15, Upon 


1 5 


* Upon 2 Commiſion of Oyer and Terminer againſt Haede-Chrefs 205 
ſe — — — the Proceſs; the Plaintiff counted againtt Him, 

t ought the King's Writ to the Iuſtices, Akin 
fo . Defendant: was to go along with the King to the Marches of Scotland, 
to aid the King in bis War, and the King commands thi, e bp tine ge 109) 
abr Plea, till the King's] Retarn. Norwi rhis- Wig; «he 
againt Chreſſey, and gore Judgment again bun ; rhis. © . 
udgment was affirm'd in Error; For the K ing rage} chat NN Phe 
dor beg be requires che Continuance of the Plea till the King's Recarn, e ins 
which is uncertain when it ſhall be, and every Continuance is to-4 Ser- 55 
tain Day. Lex a Regs non off violands. R 6 TA 
18. No Writ of Protection can be allowed, — is be ance 28s rant 
NN y. Co. Litt. 13 1. a. (dꝰ 

9. Upon a Habeas ro the Steward and Marſhal of the lag 8 4 

br W. S. he rerutned Quod Domina 22 N 
555 M and his Saveties in Prateit ioaen = 4 
ſud Letters Patents voluit, r 22 Perſon Gould pars 7 or 2 


be arreſted, that then the oy ot her Houſe, or his 

might arreſt every ſuch RES in him in Priſon until he ſhould 

anjwer for the Contempt betore the Privy Council; and that the faid 

W. S. cauſed the ſaid Fr. * are ies af the d, M. to 

reſted &e. whereupon che ſaid W. S,, was diſcharge ; 

cauſe the Parties cauſed the faid N to be again for 7 Lag 

Cauſe, an Auathment ras greued egy em: Le. 70. int | 

29 & 50 Eliz. C. B. Search's nne 

20 ire facias was brought err u 4 Fadgment,. The Lat. 19”. 

Detendanr leaded, That the King, Get. 7. in the ad Year, of bis Murrcy's 

Reign, t him into his Protection. tor a U graaced that duri yn. Ie. 

that Time he thould be free from all Manner ot Plaiges 1. EXCePt Dower, ont fue 
and Placira Coram Jutticiaris jinerantibus, It was ar- Day to her 


gued that this was not a Protection. 1ft. ic as affer the Cau'e why» | 
Scire facias brought, and ore the Return, and cited 10 U. 6. 3. and 11 = 


H. 4 7. r "that it is 
——— with the 's Son. I 


adly 2 againſt him. 
ticular Cauſe of the Grant, as | Quia — or — — br 


z4ly. This Court of B. R. > gteqret than ther: of» Jules 3 Fee 
which is among the — 2 Aud the Court was of Opinion char 
there was no Colour tor allowing of the Protection. Godb 366. PL 457. 
ER & Che. B. R. W e een 


WO 


© 


_ — 
— 
3 


(O In what Caſes Proteftioa e cat l ie » hal 0 fr 7 
| others. In Ree A Pau. <p 


ee R 345 E PREY "FEM 1 
is one and the ſame Body, Br. Protecting pL 26. cvs &: 


= Son Action againſt Baron and Feme, Protection for the ihe Bs Br Pre 
ad. id 45 E. 3 8. © 43 * 143 E. cn * 


cites C 


ES — 1 31 a — 
n 30. cites S. C———Be. Enqueſt, pl. $:.cits S. C. ie . 


150. b. (e) cites 35 H. &. 3. 43 E. 3. 48 E. 3. . 4H Protection 107 tion, pl.! 
ci 35 H.6 e ) pl. 4. IM on by | | * y 


(v * 


he J 
which the Party das an bed 
wal be made againſt the Inquett, 


Pannell, or a new Venire tacias. 


| or other Neeeſſaries, it is no Breach of the 
the Act of 12 K. 2. cap. 16. For that in Judgment of Law he, com- 
for the Maintenance of the War, Moratur, according to rhe In. 


eſt. 


Br. Enqueſt, 3. Protection caf# at the Nifs Prius, and repealed at the Day in Bank 

225 n Beau at 3 Day of Niñ Prius, —— 42 

B. Bien. the Day in Bank. N. Protection, pl. 38. cites 14 H. 4 23. 

rinuance of , | | 

Proceſs, pl 13. cites 8 C Br. Default, pl. 2. cites & C. 

In Præcipe quod reddat againff Baron and Feme, a Protefion mas 

45 for the Hs wad the fame Day Ianote/cimus was caſt immediatety to 
repeal the Protetiion, by which it was repealed ; And by all the Juſtices ic 
I quod nota; the Reaſon ſeems to be inaſmuch 
as it was never able, by Reaſon of the immediate a of the Iancteſ- 
cimus, and it was Protectiun Quia  Pracoceion, pl. 
65. cites 1 H. 6.6. 

3. Note that Protect ion was allowed in Treſpaſs, and the next Day 
the Plaintiff ſbewed a Repeal, and upon this Re-attachment was awarded 
immediately; 21 Fol. 22. 
where it is ſaid the ance is for a Year, and therefore cannot be 
repealed within the Tear, and alſo the Party may have Action of Diſceit; 
and this notwirhftanding, the Law was to be Ut Supra, and ſe- 
veral * were * that it may 1 within the Year ; 
Quod Nota. Br. Proection, pl. 12. cires .6 4. 22. | 

6. A Protection may be avvided 3 — 2 Was: rt. Dpen the Caft- 
ing of it before it be allowed. 2dly. By Repeal thereof after it be al- 
lowed ; by diſallowing of it many Wa as for that it lieth not in that 
AtTion, or that he hath zo Day to caſt it, or for material Variauce between 
the Protection and the Record, or that it is not under the Great Seal, or 
the like. 3dly. After it is allowed by Iuncteſcimus; as if any tarry in 
the Country withour going to the Service, tor which he was retaine:!, 
over 4 convenient Time after that he had any Protection, or Repair 

$40] be" 


oo Protection. 

Gam the ſame Service, upon Information thereof ro the Lord Chancel- 

lor, he ſhall R the Protection in that Cafe by an Innoteſcimus. But 
protection thall not be avoided by an Averment of the Party in that 


2 | | 
becauſe the Record of the Protection muſt be avoided by Matter of © 
22 — Co. Lit. 13 1. a. (h) | 7 | 


2 &=* 
> 


—— 


— fo. » 4 


EL 


(Y. 2) Proceedings upon the Repeal. 


1. VN Treſpaſs at the Exizent, the Parol was put without Day by Pro- 
52 after — the Plaintiff with Writ of the Kis that 

they difallow the Protection, becauſe he had not done the Buſoneſs 

which he ought to do, and prayed Exigent de Novo, and could nor have it, 

but had Pune per V adios Sicut alias. Br. Protection, pl. 61.cires 39 E. 3, 4, $- 

2. Where the Fury appears, and Protection is caſt, and the Fuftices 
think that the Protetiion is nct allowable, where in Fatt it is allwalle; 
and upon this they take the Inqueſt, and all this Matter ſhewn to the 
Court in Bank, the Court faid, Thar the Juſtices of Nili Prius miſtook 
and thereupon the Plaintiff thew'd forth Repellance, which was al- 
lowed ; And yet no Party was demanded, nor Proceſs awarded againſt 
the old Jury, Lon new Venire Facias awarded. Quecd Nota, z Inqueſts 

upon Iflue. Br. Protection, pl. 51. cites 21 H. 6. 20. 

3. At the Nift Prius in Action Perſonal, the Deſendant caſt Protection, Br. Ven. 
which was recorded, and the Ingneft nat taken ; and at the Day in Bank Lac. * 2 
the Plaintiff” caft Repeal, which was allowed, and the Plaintiff prayed the = g. Fa. 
Preceſs againſt the Fury, and the Inquett was not awarded by Default; queſt, pi. 35. 
For the Protection ſaved the Detault there, and to, by the Repeal, Pro- cites S C. 
aſs ſhall be now made againſſ the Fury, and not a New Venire Facias awarded, 24 
by the beſt Opinion. And this tor good Reaſon; For the Jury have Day at pol . Nen 
the Day in Bank, at which Day the Protection was repealed, and ſo now Niſi Prius 
the firſt Jury ſtood; quod nora bene. Br. Protection, pl. 69. cites 5 E. 4. 2. was awarded 


in ſuch Calc. 

Br. Protection, pl. 69. Aid ſee there Fol. 3. becauſe the Juſtices of Niſi Prius took the Ing neff, 
notwithſtanding Proteciton caft, the Taking of the Inqueſt was toid ; And yer the Juſtices of Niſi Prius. 
have not Power to allow the Protection. Ibid. And the fame Year, Fol. 3. the Abbar of S. 
brought Aſſfſe, and alio in another Action had Niſi Prius againſt F. & who appeared at the Aſſite, and ca ſt 
Proteffion Iuia Moratur, at the Niſi Prius, and becauſe he appeared in Perſon at the Aſſiſe, therefore it 
cannot be Quod ĩpſe Moratur Iuxta Verba Protectionis, therefore they rouk the Inqueſt, and yet non a- 
locatur at the Day in Bank; For in divers Suits a Man may appear as to the one, and be Nonſuited a5 
to the other; there new Venire Facias was awarded upon the Repeal, as in the Caſe aboveſaid 
Ibid. And the fame Year, Fol. 4. Diffreſs vas awarded Se the old Fury. Bur 5 E. 2 ; 5 
New Venire Facias was awarded; and there it is ſaid that it had been done both Ways. Quod Nt. 
Br. Enqueſt, pl 35. ciresS. C. 

Note, by all the. Juſtices, That if at the Day of Ni/# Prius Protection be caſt, by which te fun- 
is diſcharned, and at the Day in Bonk the Protectu n is repealed ; this proves that tae Defend int di. m 0 
into the K ing*s Service, and therefore tis as if no Protection had been caſt, nor any Appearance male 
at the Niſi Prius; and therefore the Diſch of the Jury was wrong, and the Plaint:F hl hace 
2 Facias, and not new Niſs Prius; Nota, per Omnes. Br. Protection, pl. 91. cites 
11 Fi. 6. 14. 


— 8 


2) In what Cafes Protection caſt for one, ſhall ſerve fc 
the other Defendants. Ju zwhat Action fe to 


. FN all Perſonal Actions, a Protertion caſt for one, Hall not ſerve 
for the other Oclendants. 42 E. 3. 31. O. 40. 


2. Fs 


—j—— . —äi᷑ä— — 
— ——ũ—àZSVEE T— 0 


_ Protection. 


1. . for one thait oe ferve- for th the 
E. 3. laſt Caſe. 22 . 6. 22. 43 E. 3. 23, 
e Lie. Wee 3+ 16, B. 30 E. 3, 


5.— 8k. So in any erg in Natur of Treſpaſs, which is in Law ſeveral, ** 


anſwer withcut the otl - there a Protection caft for one, ſhall Terve for him only, unlef; 
they j.iw is Pleading ; or if they Mead ſever! al Pleas, and one Venire Facias is awarded againſt all, there 
2 Protection caſt for one, ſhall pur the Plea without Day for all; And therefore in former Times the 
Plaintiff uſed to fue our feral Veaue Fark In het Cue, for Fear of » Protection &c. Co. 


Litt. 130. b. (i.) 


S.P.For 3. So in Conſpiracy, 4 E. 3. Idivem® 42 E. 3. 8 

this Action ; S 

is in the Nature of Treſpaſs. Br. Protection, pl. 17. cites *S. C. ; 

Br. Protec- But in Treſpaſs againſt Baron and Feme, Protection for Baron 
— 71 * ue ve the Feme: 43 E. 3.23.17 E. 3. 3. b. 16, — 
5 di. Piorctjon pl. 14. cites 35 H. 6. 3.—See(X) pl. 2. S. P. 


Entire, 1 Protection for one ſhafl ſerve 


tal 


130 9. In Mixt Actions, — fr one hall ſerve for all the De 


ee caſt far one, thall ſer 


C9 For an Action to recover the 
Fol. 3; of VE ame * fever'd. 9. 10 
id againit 2, Procution tor one ſhall ſerve fi 


Ward 
Song is 12, In Real tions Protection for one ſhall * [not] ſerve for all 
Defendants. - 


doc 30 E. 3. /. b. 
(Ou) —— 


* ASi- 
i le Retr it, agua yay (when 2 
the Plea <ithut Day for all Co. 130. b. 


12: In. Fancige quod reddar Protection for one ſhall not ſerve 
fur the * 45 E. 3. 24. becaule they may be ie 
en 18. b. 29 E. 3. 114. 


and the other ap5zars, i AK W for 
both; but if the one makes Default, and the other caſts Protection, Grand Cape ſhall iſſue of the 
Moiery ; quod nora Diverſity. Br. Protection, pl. 1. cites 3 H. 6. 18. & f 21 H. 6. 41. — Ibid. pl. & 
cites 9 H. 6. 48. Contra. — f Br. Protection, pl 52- cites 8. C. Thar Protection caft for the one ſhall 
gut the Paroli without forbeth ; Per Browne onotary clearly, Ee it beſ ore Ampearunce or after Ap- 
arance.—. d T. 1 3- Pracipe quod reddat was brought ag again 4 ene made Deſ andi uon the Grand 
, and the ſame Day Protection was ſhew d forth for one of the Tenants, and the Parol put without 
Day for all. Ibid.— But note, That be <wbo caft the Proteffion when the Demandant pray d Sciftn of the 
ath Part of the Land, took the Tenanc 2 or otherwiſe the Land had been luit ; And ſo tee that 
one and the ſame Perſon appeared, as by Protection, and all at one and the ſime Day. Ibid — Pre- 
— fhew the Texant vouched 2, pls cures hangin Brornancy, and chu hd the Tenunt by a firanze | 
and ſhew'd Cauſe, and Proceſs granted, and at the Day of Summons retrru'd, one of rhe / ouchees 

made Default and the other appeared, r ef the Abby ; and at the Day le who nine 
—— t <2as by Protection, and the other appeared ; and It was pray d, That rhe Protection ſhall ſerve 
borh ; bur ar laſt it was adjudg'd, That it ſhall ſerve for the one. only, by e 
— Anm FA e 


_ 14. Jf Wrir 1 br upon a Recovery in Real Adion 
EC — i Dun the Heir, and Scire Facias againſt the Terrerengor, a Protection 

cee for the Heir ſhall not ſerve for the Tertetenant. 9 Þ. 6 46. b. 8 
but . 3 


ſelf only. Br. Protection, pl. 6. cites 9 H 6. 28 


i5. Reenn 


. Be Pe- 
Ja 8 . airs they pats pn ſe, Pune . 


Ke — <P. hon Ree by the Opinion of the Court. Dy Ner- H 


ern re u No Gil Sener hes 
Iſſues. = Þ. 6, 72. b. 1 
Ibid. pl. 78. cites & C That abis ſhell net- 


dy Co > + Bet the 2 — 2 and the 
tur, in Treſpa rit 2, pee s ome 
n ö ain} — be calt tor the oue, — 0s 


Writ of Venire facies a 
Contra, If he had taken Venire facias 4 Ibid. citer 2f H. C 41. 


A eee ies ® 
| agai Dres 


3 B . 
598 21. 8 b 
ns of Ward. 3 P. 4. 5. Bo 


Ne 12. accordingly. Per Cockein and Stge- 
Cites 2H 6. 12. g in pl gs den Ee — J F. one and the ſame v 
| _ "7 Fd pt. 7. cires 21 

S. P. Br. e H. 4 15. 


3 al the Deans an Pteas, if one Benire Farkas be awarhed * !f > 2g. 


will releaſe 18 Scr e f, . ee 8 AE boſe or et 


| ſuch joint 
for * r 
4 2 873 8 ( "Quatre tems releaſes Plea, tere 


| for the one 
Aal pur the Parol without Day for both. Br. Protection, pl. 46. ckes R 6. 21. & 41 H 6. 1. 4 


cordingly, upon Ple a of Net Cant by ſeveral in * 


B. a) 2 ak the for one, it ſhall five. 
tor others. 


12 Real — _ makes — 1 7 2225 and cher e 
Protection, ferve as Jointure *. 
"+ SO ater Perk cap Jn. 2 who makes e rafts cites 8 c* i 

a Protection, — the the orger 8 Oubitarer rx E. 4. . 8. — 
the one war a 


Br. Protec 


2. — =o Moiety alone, where he and his Compares v warranted the Whole. Er | 
3. In 


other, this wall not 
| Grand ſhall be awardey 
am; becauſe he by his Defautt has loft the Advantage of the 
Eb 4- Bat otherwile it had been if he had appear. 3 b. 6. 18. b. 


tion, pl. 1. cites 8. C. accordingly. Per Babb. 


R * ** 8 r ww 


£ 4 (C. a) At what Time it ſhall be ſued. Re-ſummens. 


S.P. For 1. 1 


= Protect! the Sex, and recur beth Day comet. within 1— 
ee e eee 44 E. 3. 4. Curia. Day 


ſuch Averment, but the Demandant may have Action of Deceit. And ſee elſewhere, That upon this Mat- 
ter be may ſue for a Repeal or Innoteſcimus, and upon this may have Re- ſummons, and ſhall procecd. 
Pr. Protection, pl. 23. cites 44 E 3. 4 | a e 8 | 
Br. Fre. Che Law is the ſame if he never paſſed the Sea 47 E. 3. 6. 


is put fine Die, if the Parry ny or the Far 28 
tothe Court he ſhall have Reſummons unmedi- 
Plea was put Sine Die for a Bear by 


are our later Books, 
be taken ſo. Co. LR. 131. b 


FI PIES 


(D. a) A Reſummons How it ought to be. 
1. PHE Reſummons ought to rehearſe the laſt Day, | 
T erer 


. As in Derinue returnable 25 Mich. Defendant had Garniſ Y ment, 
and Scire Facias againſt the other returnable 15 Martini, whici; Day 


2 1 which the is put Sine Die 
Relummons may be ro — 4 Ba in the fp — 8 
— the other Day after is not between th: 


2 but between Plaintiff and Garnifhez. 3 i). 


3, So the Reſummons ſhall be for the ſame Reaſon if the Da: 5: 
put Sine Die by for the Douchee at the Return of ti? 
Summons Ad Warrantizandum. 3 Þ. 6. 49. b. * | 
Entry 7 n PT hee, for 3 de Day — * 

000 arranty Dy tne V oucnee, e the Day ought to 
be recited. 3 h. 6. 49. b. eb 
S. In Faſt at the Grand Diſtreſs the Defendant cat Protection, and it 
was allowed, and at the Reſummons upon Default of the Detendant, 
Pone was awarded, and not Wrir to inquire of the Waſt. Br. Protection. 
pl. 89. cires 27 E. 3. 78. & Fitzh. Walt 13. 


2 


(F. a) 


Protection. 


105 


Effect of Cafting a Protection; And Pro- | 


a) The 
ai ceedings and Pleadings. 


1. IN Replevin againſt three, Protection was caſt for the one, and thẽ 
Proceſs was continued againtt the others. Br. Proceſs. pl. 136 


cites 38 E. 3. 12. 

2. A Snakes was brought againſt Husband and Wife, they vouched 
A. the Sheriff returned, __ A. non inventus eft, & mbil babet, unde 
ſummoneri poteſt, and the Proceſs was cont:uned againſt A. by Alias & 
Pluries, until the Sequatar ſub ſuo Periculo iſſued; the Sheriff did not 
return the Writ of Sequatur at the Das on which it was returnable; at 
«hich Day the Hausband caſt a i 
Default; the Protection was allowed in this Caſe tor both. In this Caſe 
the Vorchee never being ſummoned, the Tenants have a Day in Court Ad 
Audiendum Fudiciem only, and no Judgment ſhall be given in this Caſe 
acainft the Husband and Wife, becauſe of the ſaid Protection; After 
the Year and Day (that is after the Protection is ended) a Reſummans thall 
itive againſt the Husband and Wife; upon this Refummons, the Hyuſ- 
band ou2Ft to ſave the ſaid Default, which the Wife made when the Protec- 
tion was caſt, otherwiſe the Demandant ſhall have judgment at the Day 
of the Return of the Sequatur ſub ſuo Periculo; No judgment thall be 
given againſt the Vouchee in this Cafe, altho Judgment be given 1 
the Tenanr, tor the Vouchee was never ſummoned, and without a 
mons returned, no Man thall Ioſe his Land. By all the I uſtices in Eng- 

land. lenk. 80. pl. 57. cites 4 H. 35. 

3. In Præcipe quod reddat Protection was ſet forth Quia moratur 
ſuper Vitulatione Ville Caliciz; And there it was ageeed that there is a 
Statute which wills that where Protection is caſt, the Party may have A- 
vermont, that the Defendant is out of the Service of the King at D. in (ach a 
Cuunty within the 4 Seas, ſo that he might have come; and this Avermenr 
Hall be entered, and the Parol ſhall be without Day; and when the Plea is 
reſummoned, the Plaintiff ſhall averr the fame Matter, and it ſhall be 
tried between the Demandanr and the Tenant if he will, and if ir be 
tound for the Demandant it ſhall turn in Default of the Tenant. Br. 
Protection, pl. 11. cites 28 H. 6. 3. | 

4 A Protection allowed for one Defendant, puts the Plea without Day 


for all the reſt, anicſs it be in 282 Caſes, as in Tieſpaſs, where they 


phos ſeveral Pleas, and he ſhall fue ſeveral Venire Facias's upon the 
joined againft them &c. F. N. B. 28 (K) | | 
5. In a Przcipe againſt 2, or it 2 Tenants by Warranty are, and they 
vouch or plead to ittue, and one of them makes Default, yer a Protec- 
tion lies tor the one or other; and at the Petit Cape the Farol ſhall not be 
put without Day againſt the other. F. N. B. 28 (K) in the New Notes 


there (a) cites 5 H. 5. J. But ſays 11 H. 4. 7. is adjudged Contra, if ic 
Ge Denic by hi | Protection 


was at the Grand Cape, or by him. 13 Ed. 3. 

70. 19 E. 2. Protection 77. — See (B. a) pl. 3. | 
J. In Caſe of a Protection, the Pare is put Size Die; It lies for ao 
longer Time than a Vear and a Day; After which Time it is to be revized 
by Reſummons, if the Protection is nor repealed before. Jenk. 27. pl. 50. 
65. A Precipe quod reddat is brought againſt Husband and Vie; a Pro- 
tection is c2/? for the Husband, becauſe he is in the King's Service ; at the 
lame Day an Innoteſcimus is delivered to the Court, by which it 
| That be is uct in the King's Service 3 _ is a Default i 60th Husbund and 
| e Wite, 


on for himſelf, and the Wiſe made 
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N Wite and a Grand Cape ſhall be awarded. The Default of one of them is 

the Defaule of N if the Protection had been allowed, the Parol had 

been wirhout a Day, and after the Year and Day might be revived by a 
Reſummons. Jenk. 93. pl. $1. RON, 

2 Fab be allowed and repealed within the Tear and Day, a 

' Refummons ſhall be awarded within the Year and Day. Jenk. 93. pl. 81. 


or more of Protection in General, ſee Eſſoign, Privilege, 
. and other proper Titles. _ 


— —_—— 


Proteſtation. 


4 —_ 1 F Fra 
** n —_—— 


— 


Incloſure (A) I bas it is; And what is ſuch. 

(E z.) the 

King v. U | | 3 

1 Detinne of Charters by J. Sn of M. of P. it is no Plea that th 
Plaintiff is a Baſtard, bur his nge ſhall be entered, and he 

ſhall anſwer over, and therefore it ſeems that this Entry is only a Protei. 

ration. Br. Proteſtation, pl. 3. cites 38 E. 3. 22. 

Pl. C.2-6.b. 2. It is an my fon of a Conclufron [or e —4 Party to an 

by Walſh in Action may by Pleading incur; Or, it is a Safeguard which keeps the Pay 

Caſe of from being . by the Plea be is to make, if the Iſſue be found rg 4 

brooke v. Co. Lirr. 124. b. (y) 


— and that it ought to ſtand with the Sequel of the Plea —— E. P. Brown's Anal. 7. That 
it is a Saving or Excluding of a Concluſion.— S. P. Heath's Max. 26. 


*S.P. And it 3. It is a * Form of Pleading, when one doth af directly affirm or deny 
is in eo ay Thing ther © gn by another, or which he himſelf allegeth. 4s 
When a Man Proteſtando that he made no Teftament pro Placito that he made nut the 
pleaderh any Plaintiff bis Executor ; becauſe if he made no Teſtament he could make 
hing =... Executor. Heath's Max. 26. cites Pl. C. 276. Greysbrooke v. Fox. 
whic | 
dares not directly affirm, or that he cannot for Fear of making his Plea double, As if in convey- 
ing to himſelf by his Plea a Title to any Land he ought to plead diverſe Deſcents by diverſe Per- 
ſons, and he dares not affirm that they were all ſeĩſed at the Time of their Death, or although he could 
do it, yet it will be double to plead zu Deſcents, of both which every one by himſelf may be a good 
Bar; Then the Deſendant ought to plead and allege the Matter, interlacing the Word Proteſenndo; 35 
to ſay (by Proteſtation) That ſuch a One died ſeiſed &c and that the adverſe Party cannot traverſe. 2dlv. 
Another is, When one is to anſwer to two Matters, and yet by the Law he ought to plead hut to d, 
then in the Beginning of his Plea he may fay Proteſtando E non cognoſcendo ſuch Part of the Mutter ts 
be true, (and then ng his Plea further) fed pro Placito in bac parte &c. and ſo he may take Iſſue upon 
the other Part af the Matter; and then he is not concluded by any of the reſt of the Marter wliich he 
hath by Proteſtation ſodenicd, but that he may afterwards take Iſſue upon it. Reg. Plac -o -1 | 
It is where &wo Matters are pleaded, and the owe without the other was not perfect Bar, and Plamtiti nav 
| ny by Proteſtation, and join Iffue upon the Other; but when both are perfect Bars, he 01h co 
| for the Doubleneſs. Arg. Litr R. 18a. in the Caſe of E of Pembroke v Green v Boſtock 
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(B) Good in what Cates. 


N ſuris Utrum, the Tenant vou hd, and ſbem d a Deed of Lien. of all So in P. 
" T. Lene, — two Acres, of which the Vouchce prayed to be diſ- mo = "of 
charged; and fo he was, and took Pruteſfation that 20 4. Rent is iſſuing ent 7 


. . 8 Vouchee ſaid 
the Land in Demand, and of ſuch Value enter into the Warranty, and that at the 
4 his Proteſtarion enter'd in the Roll; quod nota. Br. Proteſtation, has of A 
pl. 28. cires 12 E. 2. and Firzh Voucher 264. | 7 

_ earth eny 10 I and of ſuch Value entered into the Warranty, and had his Prote ſtation thereof enter d 


- 


Br. Protsſtation, pl. 26. cites 2 E. 3. and Fitz. Voucher 190. 


2. It is doubred if the Tenant who has Eftate upon Condition couches, if the 
Vouchee may have any Proteffation to ard the Condition; becauſe the Land 
recovered in Value thall be held without Condition clearly, and without 
Rent; tor the Rent ſhall be recouped in the Value; and ſuch a Proteſtation 
was made there for Rent reſerved upon the Feoltment, to have it recouped 
in the Render in Value. Br. Proteſtation, pl. 28. cites Fitz. Voucher 

: In Pr.ccipe of 20 Acres, the Tenant ſball net ſay for Plea that there are In 22 
zo more than 10 Acres, but ſhall ſay it by Proteſtation, and it he vouches, and 1 

the Vouc hes does not warrant but 10 Acres, the Demandant may pray Ifue 3 5 
of the reſt; and there the Fouchee enter d iuto the Warranty as he who bad Dreantity in 
nrbing by Deſcent, and the Tenant averr'd that Aﬀets ; and all this was 5s In, as 
enter d by Proteſtation. Br. Proteſtation, pl. 25. cites 19 E. 3. and 1 
Fitzh. Voucher 123. 5 gong 

8 5 Acres of 

Land &c. the Defendant cannot varr, nor give another Name or Quantity, lu: may ſay by . that 
the Place is called B. or that it contains other Quantity, & pro Placito, that the Place is his Frankten-went 
&c. Br. Proteitarion, pl. 12. cites 22 E 4. 17.—Br. Treipa's, pl. 366. cites S. C.—* Orig. is (Def.) 


4 The Tenant apon his Attorument ſhall have Proteffation enter d, that be If a Man 
bulds by Graat without Impeachment of Waſf, or that he has for Term of __ of ef 
Life, and three I bars over, which Term is not mentioned in the Writ of Quid 7.0... 
Juris clamat, and fo thall fave thoſe Things. Br. Proteſtation, pl. 23. Action of 
cites 31 E. 3. and Firzh. Quid Juris clamat 4 & 5. and 32 E. 3.  Waſt be bal 


ſay only that 
the Tenant helilt for Term of Life, and the Defendant may ſay Proteſtando that he kolds for Life and one Year 
cer, & pro placito, No Ii aſte done; and well. Br. Proteſtation, pl. 16. cites 39 E 3. 25. 


5. Account agaiuſt F. S. one of the Companions of Halbail, and counted 
as bis Receiver, tne Defendant ſaid that he never was of the Company of Mul- 
bail. And per Finch and Mombray, This is not to the Purpoſe, 
he charges himſelf of his own Receipt, and the Defendant may take it 
by Procettation, and anſwer oer; & adjournatur. Br. Proceitarion, pl. 
4 cites 33 E. 3. 34. | 


3 n 

6. In Præcipe quod reddar, it the Tenant comes at the Graud Cape, aud is 
miſnamed, he ſball ſave his Default, if he and ſhall haue the AMiſnomer 
by — to ſave himdelt afterwards: Br. Proteſtation, pl. 29. cites 
40 E. 3. 2. | | | . 

7. In Præcipe quod reddat, at the Petit Cape the Tenant cannot ſay that 
the Demandant has entered after the laſt Continuance, but ought to fave his 
Detault, bur might have his Protefation of bis Eatry, to fave to him his 


Aſſiſe of this Entry. Br. Proteſtation, pl. 19. cites 40 E. 3. 42. 

8. In Quare Impedit by the King for the Heir in Ward, becauſe A. the 
Anceflor was ſeiſed and preſented, and conveyed from A. to B. and from B. to 
G. and from C. to the Heir, the Defendant ſaid that No ſuch B. ever was in 
Rerum Natura, & non allocatur, inaſmuch as the 73tle is from A. and 

B. is only in the Meſne Conveyance, and not he in wh ou the Preſentment 
is 


— 


urn! 


— Proteſtation. 5 


is all gel; but the Defendant for Conclution after wards may take it by 
Proteſtation; quod nota. Br. Proteſtation, pl. 22. cites 43 K. 3. 7. 
9. In Waſte againſt a Guardian by the Infant by Attorney, the Defend: 
may ſay Proteftando, that the Plaintiff is yet within Age, to fave to hi: n the 
Wardihip quouſque &c. and plead other Matter in Bar. Br. Proteſta- 
tion, pl. 21. cites 48 E. 3. 11. i 
10. Debt upon a Leaſe for Years readring four Marks per Annum. 
Strange ſaid the Leaſe was rendering one Mark only, and as to the firſt Term 
Riens arrear, and for another Rent-day he has been Always Ready, and ten- 
der d the c. and as to another Rent-day, that the Plaintiff entered 
into the Land haſed. Rolfe faid that the Leaſe rendering but one Mark 
to all. Stran ando, That the Leaſe was rendering one 
fark, and that he enter d &c. & pro Placito, that 
Riens arrear Except 4 I. which he is and always was ready to pay. 
Quzre. Br. Proteſfation, pl. 13. cites 3 H. 6. 19. 
11. Writ by ſeveral Precipes of 20 Acres of Land againſt two, the orcſaid 
that the Land in the one Præcipe and in the other are One and the fame Land, 
and not diverſe, and pleaded Foint with a Stranger, and the cher 
Defendant did the like, and the Plaintiff by Preteſtation that they are ſeveral 
Lands, and maintained bis Writ, and the Proteſtation good; tor the firit 
Marter alleg'd in the one Tenant and the other is not material, tor it is 
not material to the one what is in the Præcipe againſt the other. Br. 
Proteſtation, pl. 15. cites 4 H. 6. 14. 
12. In Forger of Falſe Deeds, if the Defendant ta tes the Furging by Pro 
teftation, and traverſes the Proclamation whech is found againſt bim, there 
the Proteftation not aid bim ; for it is @ Thing not denied. Br. Pröͤö- 
So in Treſ. teſtation, pl. 14. cites 9 H. 6. 29, Thy: 
e's upon 13. Replevin in A. the Defendant ſaid by Proteſt ation, that Je did nct 
pro Placito that there is No ſuch Vill as A. within the ſac County; - 
cible Entry, Judgment of the Writ, and made Avowry to have Return; and the 
the Defen- Juſtices were in diverſe Opinions whether he ſhall have ſuch Proteſtation, 
ant made -auſe it is Contrary tu the Pha. Br. Proteſtarion, pl. 1. cites 20 H. 6. 23. 


Zar, that be 
e eee eee 


ably, abſque bur, that be diſſeiſ: d bim with 
from J. 4. to him, andthat the Defendant entered with Ferce, and the Plaintiff Proteſt ando that he did not con- 
feſi any ſuch Deſcent, aucided it by Continual Claim, and therefore the ion was ouſted ; for it is re- 
C wb” agar Deſcent, and yet to confeſs and avoid it by a continual Claim; and ſo 
that Proteſtation, which is repugnant, ſhall be ouſted. Br. Proteſtation, pl. 5. cites 22 H. 6. 37. 


S. P. Br. 14. In Precipe in Capite the Tenant ſhall not ſay for Plea, That the Land 
—_— is held of ancther, and not of the King, but ſhall take it by Protęſtation, and 
38 E 3.13. plead other Matter. Br. Proteſtation, pl. 7. cites 37 H. 6. 26, 27. 

As in Forme- 15. Note Per Cur. That Abatement cannot be bur upon Maintenance 
cles of Seifin in 2 nat by Protgffation; quod nota. Br. Pleadings, 
the Fenant pl. 59. CIteS 39 H. 6. 5. | | 

ſaid, That | | 

be/ore the Denor bad any Thing J. S. mat ſeiſed and gave to bis Auce ſtur in Tail, cao by Proteftaticn died jeij.d, 
and M. abated and died as in the Writ, and the Tenant ve-entred as Heir; and the Demandanr ſauid, I hat 
W. did not abate after the Death of the Father of the Tenant, prout &c. and no Iſſue; becauſe where 


„ it is not traverſable, wherefore he omitted the Proteftation ; quad nota. 


| 16. If the Plaintiff in . Impedit alleges 2 Pre/eutments, the one in 
his * 2 ode in the Tenant for Life, the Defendant fpail au- 
fer to bot | #ſue upon the firſt auly, and the lait ſhall not be 
taken by Proteſtation ut for Plea ; — — Iſſue ſhall not be joined 
thereof. Per Littleton & Cur. Br. Proteſtation, pl. 24. cites 7 E. 4. 20. 


17. In Replevin, if the ſays, That be os of him by Hemogey 
Fealty and Rent, and avows for the Rent, the Plaintiff 2 ſev Proteſ*aads, 
That he dves nat hold by Homage, et pro Placito that J Heldt ©; the Folly 


Py "i 
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Zuid for all Services, Abſque hoc that he holds ot him by Homage, 
2 — hiked rhereot; &c. Choke ask hy 
he has not avow'd for | | 


was] to fave his Liberty, that be ſhould not atterwards be charged wich 
ſuck. Br. Proteſtarion, pl. 18. cites 21 E. 4. 71. 


1 


(C) Neceſſary. In what Cafes. 


i. 1 F a Mas has a Ward, and grants him over with Warranty, and after 
the Grantee is impleaded and vouc bes the Grantor, where the Ward 
is more in Value at the Time of the Voucher than it was at the Time of the 
8 by reaſon of other Land deſcended aſter, or the 
like ; or if the Land be amended by Building, or Mines, or the like, there 
the Vonchee may take Proteffation of this Matter when he enters into the 
Warranty; tor iſe he warrants as it is at the Time of the Voucher. 
Br. Proteſtation, pl. 30. cites 30 E. 3. 14. and that 19 H. 6. 46. in Effect 
2. In Monffravernnt to ſay That the Plaintiffs are Tenants at Will, and 20 
that the Manor is Frankfee, are 2 Barrs ; and theretore he ſhall have the 
n other tor Plea. Br. Proteſtarion, pl. a0. 
cires 3. | + 0 | 
3, 2 Tapes the Iſſue was, F the Plaintiff was Villain to the Defend- 
ant, and found for the Plaintiff, and 10 IJ. The Defendant removed. 
the Record into B. R. for Error, and the Plaiatiff in C. N brought Debs: there 
of the Damages recover d, and the Defendant would have taken Proteftation, 
That the Plaintiff was bis Villein ; and Per Cur. he need not; for by the 
— hoc woman he is . „ and this Action is de- 
pending thereupon; and by bringing of the Writ of Error or Attaint, there 
| ſhall Nth ö ** 2 A. to dete the firſt Record; quod 
nota. Br. Proteſtation, pl. 11. cites 13 E. 4. 6. | 


em. — . . . 56 4 . ; 
— r 


— — 


(D) How to be taken, and when, and the Effet? thereol. 


x. HEN ſeveral Matters are ſurmiſed, and Iſſue taken the one, 4; where 
We ob the een all be beld Fan | 
%; and if it be found for me, nothing fhall be held ee by we, 
| becauſe the Iſſue cannot be taken bur upon one Point only. Per Wich. 
and Per Green, This may be ſaved by Proteftation. Br. Proteſtation, pl. 9. 
cites 32 Aff. 9. Ss 
ther it was made in the Time of W. or not, there it is good to take the Deed by i 
Gul * Bos " Ne . 13 * 8 
Le nn ET Gin fs Man to pe erat 


Deed is pie. 2d 
ed, and the 
ie is taten 
of the Time 
dt the Feofi- 


Ff 2. Where 


the fund for the Villein, he i iljnfranchiſed for ever. 

r Proteſtation, yet he 
- As if 2 Man entereth into a Warranty, and takes by Proteſtation 
be found againſt him, yet the Proteftation ſhall ſerve him for 


. Rn on, which 
" the Aion of Waſte, et pro Placito, o Waſte done, 
f eee . es 
27. cites 11 H. 6. 1. | 

But if a Man . . S & | That the PlaiarifF is 
makes + 4 his Villein, and for Pha that Defendant i is a — not named Connteſs, 
fudgment of the Wrir. * Proteſtation, pl. 8. cites 14 H. 6. 18. 


— 


able, therefore ſhall defend only Tort ** and not Per Newton. Ibid. 

| Finer ene field whe his Preveietion lefere after Defence, T itatur. Brown's Aral. 7, But ſays, 
Thar by the iow of fore, it angh tobe after the Defence, and may wt be contrary in ſl, cr Dexble 
and that the cual Matters of the Bar ought not to be taken by Proteffation. —— Heath's Mx. 26. S. P 


and cites Pl. 
Nal Waſte ; and he pleaded, Tnat the 


5. Where the Defendant in a Replevin 


 Greſbrooke v. Fox. Bur ſays, That yer in Clere & addon Caſe the Proteſtation was 
Neverſion deſcended to another, and the like. 


a vom for Rent alleging, Tha 


the Plaintiff holds e, Fealty, and Rent; and the Plaintiff for Plea, 
That be holds by the Rent, and thereof Nothing is Arrear, and Pro- 


teflando that he does nat hold by Homage ; there if the Plaintiff bars the De- 
tendant of 4 1 
mage notwiahſtanding rhe Proteſtation, and therefore he ſball traverſe the 


— Br. Proteftation, pl. 14. cites 33 H. 6 45. Per Priſot. 


6. Detinue of Charters - Ding Sos and Heer F.C. of Bailment 
made by the P to the ; and the beſt was, That 
theſe ords (Sew ad — Surpluſage ; and as to rhe Proceſts 
tion Needham faid, If a 1 ation of a Thing which 

be concluded of all 


is materia), if the Plea be found ag oy Jo, 
that is material in the Record; ic Ems tr ke Works CJ 
Filius et Heres Cn Latin are Material; ns, Denby and Chock; 
and concordat tit. Villeinage, fol. 42. Book of Tenures. 


Br. Proteſtation, pl. 10. cires 10 E. 4. 12. 


For more of Proteflation in General, See at the Pleadings uader the 
| ſeveral Heads throughout this Work. 


Prothonotary. 


Scribes took the AFs the Courty 
2 . and in 


I there bei only three Judges, 
- Hiſt. of C. B. 3 8 N } 


2. The 


—— —y— — ”- 


— 


2. The Learned Sir H. Spelman, in his Gloſſ. Verbo Protonorarius, 
fays, That he is Primus Notarius vel Princeps Notatiorum and that the 
Word is of a Greek and Latin Derivation, uti per Adulkerium geni- 
tum. That in Foro Anglico Protonotarius is he qui vulgo Jreignotarie 


3. L B. was elected Prothonotary for the Pleas in C. B. and was ſworn 
to keep his Office in Perſon, or Clerk for bim, and when be fits in Court the 
Clerk ſball net fit there ; and e contra, bur that both ſhall not be togxher, 
bur ont of Conrt he may have as many Clerks as he mill, and if any will 
ſwear that he is not able to pay for the Entring of his Pleas in the Rall, then 
he ſhall enter them without taking any Thing. Br. Office & OW pl. 15. 
cites 25 E. 4. 26. N "gt | 
For more of Prothonotary in General, See the Law Dictionaries &c. 


(A) Purchafor ; M lo. 


1. X Enters into Partnerſhip in gths, with three others, for 21 Years 
A- for Digging Mines in A.'s Lands, A. to have two ths, and al 
in Conhideration ot his Ownerſhip of the Land, to have a 1oth. more out 
of the Share of the other Partners. Purſuant to the Articles, they ſearched 
for the Mines, and after tuo Near s Time, and the E of abont 1201. 
they diſcovered a valuable Mine, and worked for about three 55 and 
then A. dies, and his Widow fets up a voluntary Settlement, made af- 
ter Marriage. The Court inclined that the Partners were as Purchaſers, 
and that the Vol Settlement thould not ſtand againſt rijem. 
2 Vern. 326. pl. 315. Mich. 1695. in Canc. Shaw, & al. v. Lady 
Standiſh, Widow, and Sir Richard Standiſh, her Son. e 
2. The Wife joins with the Husband in letting in an Incumbrance os her 
oe and barring the Eſtate Tail, and then limits the Uſes to che 
| Husband for Lite, Remainder to the Wite tor Life, Remainder to their 
Daughters. Per Ld. K. Wright, The Daughters are not Purchaſors, fo as 
to ſhut out a Judgment-Creditor of the Husband's, antecedent to the 
Barring of the Eſtate Tail; It might have been a good Conlideration 


for both, but it was nat expreſſed iu the Deed, to be auy Confederation fur 


Settling the Eftate the Daughters, but was a Volun 
S B 
. tobe Voluntary; and fo a judgment-Creditor ought to have the Athi- 
tance of this Court before them. Per Ld. K. Wright. Chan. Prec. 114. 
pl. 100. Trin. 1700. In Canc. Bull v. Burnſord. 


Gilt of the 


Daughter's Eftare mult be taken 


3. Every Leſſee is a Purchaſor; per Ld. Chan. Macclesfield. 9 Mod. 8. 2 Vern. 


$59. Mich. 10 Geo. in the Caſe of Aſhton v. Bretland. 

4. A. ſeiſed in Fee, 228 Eſtate in 1712, to the Uſe of himſelf 
for Life, Remainder to B. in Tail, bur with Power of Revocation, by any 
Writing figned &c. and atteſted by three &c. exedible Wirneiſes. 1x 


327. 


1715, A. by Deed, atteſted by two Witneſſes only, reciting that he was 


indebted, as in a Schedule annexed, conveyed his Eftate ro W. R. and 
W. S. and their Heirs, in Truſt to pay his faid Debts by Profits, Mort- 
gage, or Sale; and after Payment thereof, to pay the Overplus, and re- 


COR v3 


— EICY — — 


Purchaſor. 


is hold be unſold, to A. or r 
as an ritin ngned ſealed in 
Win ns Nats Ry A. died ur Thi 


tho there was #0 actual Conveyance 


Counſel, as 


with on | in 1724 ; For that it mutt 
| that at the Time of the Counſel's being concern'd tor him, 
which was in 2 he had Is, 
who aflifted Ld. F. could be a Pu- 


« * | 
hos 
* 
* 
«4 

4 4 7 
* 

þ . ' 


* 1 
- 
* 
* 


: 


was's Purchaſor upon valuable C. jon, no Relief was given. 
Toth. 83. cites 4 Jac. Clifford v. Lawton. 


”* 


4 12 


Jo 113 
* See nk 
ee ot the Court of Chan- 


3. A 
cer y, ſhall 


Court 


how a ature int, fee 
are very antient and n 


give any e 


or to 
_ geinft ancther. Fin. R. 103. Hill. 25 Car. 2. Seymour, alias, Baſſet v. 


. the Gromen Low, which refer ro Deſcens, DiC- Che 


wile 

ſtrengthen the Rights of the Pure 

Hill. 25 Car. 2. Haſlet v. Noſworthy. | 

. Upon a Purchaſe made by M. of J. S. the Agreement 

rey prone > >" within 3 Tears. H. paid his Money be- 

fore the Recovery ſuttered, and took 4 Bond of J. S. that if the Recover 

was wes ſuffered in three Years, then A. re-convezing the Lands, fbeuld 
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; and bere being. no Mancier of Fraud or Surpri 
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iſcharged. Arg, and 


Rep. 2. pl. 2. Paſch. 1676. in Serjeant Maynard's Caſe. © © | 
10. And if ina Conveyance of Lands there be 20 Covenants again But it was 
any Incumbrances, yet if before Payment of the Money amy are diſcovered, ſaid by Sir 
the Parry may rein bis Mane ll they are cleared ; fad per Mr. Keok, JK, 
{agreed by Cha allo. Feen Rep 2. pl. re 


| . JIncumbrances 
Money unle s they be covenanted 


made the Vendor himſelf, oz otherwiſe the Party cannot detain the 
Mm | 


Gg | 11. A 


— — 


—_— >. — 
— .- - 


Is — 


114 © Purchaſer. 


| 4 Au. was add with Intention to over-reach a fair 


decreed that the Deſendant, the elder 
s Title, and furrender and releaſe 


his Heirs. Vern. 325. Paſch. 1685. Preſton v. Jervis. POTTY FT 

And he i 13. Purchaſors who have got au Advantage at Law, though by undue 

cired Sir ant, have been permitted ro it; Per Ld Rawlinſon, and for 
that ſe cited the Caſe of and Ellis, where Ellis had go 


; of Rent-Charge into his own Hands. 2 Vern. 159. Trin. 1690. in 

got the Deed rhe Cafe of Hirchcox v. Sedgewick. RPE 1 

8 a Trick 2 Vern. 139. —— COS 
of Lord Huntington v. Greenville. — 

the Caſe — 


firſt decreed to Releaſe gained from 
— — aVern. .153—Vern. 49. po —— — — | 
fun 6 Gunn GE | Lord Rawlinſon, 2 Vern. 159. in the Caſe of Hitchcox v. Scdpe- 
wick, as the Caſe Harcourt v, KnoweHl = | | | 
brought 2 Bill for Writings and a Partition; Defendant 


; a Verdict was againſt the Entail: 
quity reſerved Defendant infiſted he 


Efate, yet decreed 
| 2Vern. Rep. 279. inthe Caſeof W 
in Prertiman's oy 
SC Hill. 16. A. deviſed to B. the Father for 
V Infant in Fee, and deviſed 4001. tothe Son to be paid at 21, and made the 
Nene oeiy, Faber Execuror,and left 2000 L perſonal Aﬀers, and N having ſpent the 
and takes perſonal Aﬀets, mortgaged the Lands 10 T. 8. and made Affidavit that ther 
Notice, that were free from Incambrances, and that he was ſeiſed in Fee, and levied a 
2 NN rati — and alſo declared the * 
1 Heirs ; having entered for a Forfeiture, t ortgagee 
2 brought his Bill to be relieved; Ss Cones cet he EA 
gee, notwithſtanding the Forfeiture, fficuld hold and enjoy the Lands 
againſt the Son during the Lite of rhe Father. Abr. Equ. Caſes. 257. pt. 2. 
J *G* 
' ns BY an that kept the Proprietors Minutes, 
and who pretended a Power 0 L. and go! — to perſunate the Pro- 
prietor, and ſign the Transfer, procur'd S ſame transferred, made Aih- 
davit of the Sale, and had it entered in the Books, and then ran away, 


Life, Remainder to C. his Son as 


bur before was a Man in good Credit tor Subitance &c, The ang - 
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(C) Fareus ed. Plca of being a Purchaſer fr. 4 * 3 L 
 Confideration. ar. 


pete er ies rer EE 
a Settkment in bis Fe. 
verr. MSS. Tab. May 14, 2717. Rochſord v. N 
2. A Purchaſor that comes in without Natice of a Rent-Charge e ſhall not | 
be eable there with, altho E s Charicable Uſe. Torh. #33. cices 
6 Cat. yoard v. Pauperes de Eait-Greentted. . 
3, A Bill was to be relieved os a Truſ, and charged Defendant with + Froem 
Notice; ee Rep. tc 
nion; This was objefted to as not god, becgule be did not ſey what the PE. 
valuable Conſideration was; 3 For 5 5. 1s @ vgluable Confederation, bus ye it is . — 1 
RD N 
inan Mich. 14 Car. 2. More v. Mayhew. 7.2 


nbd a Parchior or # gg Conſideration, ur Notice 


* Wie of an Wen Mb the Cha” is ma Ihe yr 


FR anne r al ways been 
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17%. pt'235.8.C. ——— Chan: Caſes; fv is they thtely decent by ine La „Fran Rep 
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ie Wan dete an Fee dee ö 


f Nen 


1 Neice of it before. the \ it is ar. 1 w. Chan. 
Y- Mich. 25 Car. 2. Churchill v. Grove. . 
6. A Purchafor of Landsfrom A. which B. makes Title to. going the 5.C cited 


Deeds that make ou8 Bs Title, is not bound to difcover them. Chan. Caſes. 2, — 
n 24 


— 
wn 
for. a Vern. 1 59. as Sir Cale —Chan Calc 4 Ann &. P;—Aw Heir exhivia Bll for DC 
covery of Evidenc Venter that were his. Anceſtors; the Defendant ſwore that be was a Pur- 
chaſor of the Lands, and the Heir demanded a Sight of his Deeds and Wri Bur Per Ld Chancellor 
he ſhall not fee them, for altho the Heir Prima Focic hath 2 legal Title le, Re may go into» Court of 


Law 


6—— 


, Purchaſor. 
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to Perſon unleſs be bath 
between oaplenden equitable Title. 


* 
he ſhould antwer the 

i LA mare Neg bly was — —— 
Plaintiff's Purchafe, were indeed both of them s) lainoff might wound him ar 
La; rn in the Point by way of Anſwer, or to chat Effect 


: n i he 
1669 8.0. A not plead t 
Ki — tle, was held 
Hut Hill. Va- Noſworthy. 


cation 1674, 


ing the 2d Seal before Eaſter Term, on Motion by Mr. Noſworthy, the Pied was held good by the 
TG eter Finch, and all Figs Song nu en pl. ee wg 
mour v. Noſw l 


"Pha of for a valuable Conſideration was over- ruled, becauſe Defendant did ror a/! 


7 
in the Perſon from w bom be bought. Vern. R. 246. Trin. 1684. Trevanion v. Moi. 


, to execute 4 
Executrix pleads She was a Purchator with- 
greement ; and in Con/ideration of a Mirriage with 
ing 10 pay her Debts, the aſfign d the Origina 
af ces, to the Uſe of her intended Hut- 

y Notice of the Agreement prior to the executing 
Marriage. It was decreed, That Detendanrs ere in 
Nature of Purchaſors ; and the Plea was allow'd. Finch. R. 9. Mich. 
25 Car. 2. Harding v. Hardret. | | Os 
9. A. indebred by Bond deviſed a Debt to be paid our of his Perſonal 
Eſtate; but if it was not ſufficient, then to ſell his Real Eftate and pay it. 
The Eſtate was fold, and by ſeveral Meſne Conveyances came to che 
Defendant, who was ſued for the Debt as charged on the Lands which 
he had bought. The Defendant pleaded, That he had no Notice of the 
Demand, and was a Purchaſor tor a valuable Confideration, that the Per- 
ſonal Eitate was firſt li and that the Purchaſe-Money which was 
paid to 2 other of the ants was liable in the next Place; and that 
there were other Lands, which deſcended to one of them on the Death 
of A. which ought to come in Aid ot him, and decreed accordingly. 
Fin. R. x37. Mich. 26 Car. 2. Preſcot v. Edwards, Broom & al. 
10. 1 valuable n 22 
to pay Arrears of an Aunnity charg d on Lands purchaſed, tho the 
fad wet Afr ars before, and no Demand in a that Time. Fin. 
R. 252. Trin. 28 Car 2 of Albemarle v. Counteſs of Purbeck. 
11. A voluntary Conveyance decreed againſt a (Jointreſs) Purchafor lor 


for a valuable Conſideration ; (but it ſeems, That the not having Notice 
wes the Lacheſs of the Joi Kc.) See Chancery Caſes 291, 292. 


Mich. 28 Car. 2. Biſco v. E. of Banbury. ; wins 

.12. A Purchaſor from J. S. who has a Decree againſt bim in Chaucer 
far Land, ſhall be bound by the Decree, tho? he had zo Notice ot it. 2 
Chancery Caſes 48. Hill. 32 & 33 Car. 2. Snelling v. Squibb, | 


17. Bill 
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yy Bill —— to remote a Tru — the — pleads Vern. — 
Nm a Purchafor, — does not deny Natice and D was ordered to an- 6 - 1g 
(wer. Per Lord North. Vern. 179. Trin. 1683. Bodmin v. Vande- Show. Par, 
— was brought to prove 4 Will and the Tiflimony of the . 
Wineſſes ; the Defendant pleaded himſelf a Pure without Notice of 

any fuch Will, and infiſted, That anle/s there bad been a Verlitt in Affirm- 

ance of ſuch Will, (nothing hindring the Plaintiff, but that it he had 


a Title he might recover at Law) the Plaintiff ought not to be admitted to 
examine his Witneſſes, thereby to bang a Cloud over the Purchaſer's Hf ate, 
and upon Debate the Court allo d the Plea. Vern. 354, pl. 350. Hill. 
1 & 2 Jac. 2. 1685. in Canc. Bechinall v. Arnold. 1 


reed, That D. 


firſt Mortgage, N. 

Ou ES 9 — of a Settlement whereby B: the Ven- A. lr to B. 
| | \ | 8 

16. A. purchaſes, having Notice ot a Sett by — whe bas No- 

rice of an In- 


| Money, which he fold the Eſtate tor, with Inerett trom the Deceaſe of »ho bus no 


I rhereour diſcounting what was.due on a Mortgage prior to the Serrl * 


ment which he had bought in. 2. ern. 384. Mich 19co. Ferrars v. 4 ber No- 
Cherry. | 8 a2 £0 | 3% — 


the Rolls thoug 
riſon v. Forth. —— See (D) pl.8. 


15. Coper C. faid, He took it to be a Rule in Equity, That where a Gibb. 213. 
| Man is a Purchaſor wit hunt Netice he thall nor be annoy'd in Equity; not 8. ©; cited 


thought this revived the firſt Notice to B. but Lord Sommers held contrary. Ch. Prec. 51. Har- 


to him. 2 Vern. 599. Mich. 170%. Wilker v. Bodington. 3324. 8.C. 


; = cited by 

d. Ch. B. Reyrolds. who ſaid, That this Caſe proves that it makes no. Difference whether the Party 
be a Furchaſur of the legal Eſtate or only of an Equitable Intereſt. „ : 

A Purchaſor for a valuable Conſideration, without Notice, having as good Title to Equity as any other 
Perſon, this Court will never take any Advantage fron him; and conſequently will not grant a Diſcovery 
= him of the only Equity he has to defend himſelt by, which if he ſhould be obliged to diſcover, 

atlier Party would immediately take Advantage of; And there certainly may be Caſes d bere a Pur- 
cvaſer ior a vaſuable Conũderation, ciheν,rVotice of an Act of Larkrufty jhall rot le ch iged in this Court 
to CH ore any Thing, (whether I-cumbrances that ke has got in, or any otuer Thing) bur all Advantages 
mall be left him to detend himſelf by. Suppoſe 2 Purchaſors without Notice, und the ad by Chance gets 
hold of an old Term, he ſhall defend himielf thereby againſt the firſt, who ſtill is ac much a Purchatie 
for a valuable Conſideration as himſelf ; I do not therefore think a Purchaſor for a valuable Conſidera- 
tion. without Notice of the Ar is to be relieved againſt in this Court within 21 Ja. 1 Per Ld. 

C. Talbot. Caſes in Equity in Lord Talbot's Time 69. L 1733. Coller v. De Gols and Ward. 


18. A Bill was to rediem Lands mortgag d in 1694 to the Deſendant's 
Grandfather by the Plaintiff's Father for Soo Tears, to be void on Pay- 
ment of 1261. and Intereſt. 'The Detendant pleads, That he is a De- 
viſce of thoſe Lands under his Grandfacher's Will, who in 1692 purcha- 
ſed them tor a 200 Tears Term without Condition of Redemption, and ha- 
enjoy'd 15 Years quiet Peſſſſon. But the Court over-ruled the Plea for the 

endanr's a auſweriag ſufficiently as to the Nlortgage, and the Ptea o. 
the Purchaſe may be true, tor it may be only a Term for Years to at- 
tend the Inheritance. G. Equ. R. 185. Hill. 12 Geb. Meder v. Birr. 

H h (D) ected. 
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(D) Sede In what Caſes. | 


. 1. FYRDER ED, That a Decree for à Leaſe and other perſoarl Eflateby 
= 4 8 O Conſent ſhall bind Purchaſors for valuable Contideration. Per 
166-. $.C. Ld. Bridgman, who faid, That otherwiſe you will, like 3 
— Fin. Rep. blow up the whole Court of Chancery. 3 Ch. R. 22. Win v. 
267. © p Windham. 

2. An Ffate was awarded to A. who had Poſſeſſion purſuant to the 
Award, and deviſed it to a Charity. B. having Netice of the Award, and 
the Deviſe, it. Decreed againſt the Purchaſor, and in tavour 

Ts of the Charity. Fin. R. 75. Hill. 25 Car. 2. Chard v. = 
S. C. 2 Chan. 3. A general Power to make a Fointure, and nor faid of what Lands in 
Caſes 28 & particular, is not ſuch a Lien upon the Lands as ſhould affect a Purcha- 
. by the for, tho* the Power had been executed afterwards, much leſs where tis 
Hete not executed ar all. Per Lord Chancellor. Vern. 406, 407. Mich. 1686. 

Ibid. Elliot v. Hele. | 
4. A Deviſce of Land gets 4 Decree to hold againſt the Heir, who was 
ſuppoſed to have ſuppreſs'd the Will ; the Teſtator had morrgag'd the 
Land, and a third Perſun, pending the Suit, gets Afigument of the Mortgage, 
and purchaſes the _ of Redemption of the Heir, with Notice of the 
Will. The Court will not admit the r to diſpute the Julitice oi the 
Decree, nor to try at Law if the Will was cancell d by the Teſtator, or 

not. 2 Vern. 216. pl 198. Hill. 1690. Finch v. Newnham. 

5. Voluntary Articles ſhall never be ſet up againſt an Abſolute Purchaſer, 
altho' ſuch had Notice by = Party to the Articles; but 
uzre ; for there was another Point in the Caſe, which might be the 
oundarion of the Judgment. MSS. Tab. Jan. 14. 1702. Powel . 


Pleydell. 
$ p. Admit- 6. Lord ſeemed to be of Opinion, That im Caſe of a Covenant 
ted and af- 70 convey Land, the Money being fx and afterwards the Vendor confeſsd a 
firm's by Judgment to a Creditor berween the Time of the Conveyance and rhe Co- 
— — venant, it ſhould not affet᷑t the Purchaſer, becauſe in Equity the Land is 
the Judg. eſteemed to be fold from the Time of the Covenant. 10 Mod. 468. cites 
2 the Cafe of Peach and Wincbelſea. 
tor 
—— becauſe from the Time of the Articles and Payment, the Seller would be only a 
ki ry for the Purchaſor. Wrms's Rep. 278. 279. Trin. 1715. in Caſe of Finch & al. v. Winchelſea 
(Er.) | 

But if the deration paid is not ſomezyhat adequate to the Thing purchaſed, as if the Money paid is 
but a Son R pect of the Value of the Land, this ſhall nor prevail over a Meine <A and 
Creditor. Per Ld. Chan. Cowper. Wms's Rep. 282. Trin. 1-15. Finch & al. v. Ld Winchelſca. 
——But a Mortgagee for @ Valuable Conſideration, wit haut Netice of ſuch Covenant, ſhall hold Place 
againſt ſuch Covenantee ; for there the Money is lent upon the Credit of the Land, and attaches upon 
the Land, which a does not; which was granted, Wms's Rep. 279 Trin. 1:15. in Catc of 
Finch & al. v. Ld Winchelſea. | 


7. Purchaſer is not to be aſſected with a Concealed Conveyance. MISS. 
Tab. * 6. 3 Burk. 

8. A Churc e Was by Marriage Articles to be ſettled upon the 
Husband and Wife, and Iflue of the Marriage. 2 had Liſue ; 
the Husband mortgages the Leaſe to A. and then Husband and Mise ſurren- 
dered the Leaſe, and a new one u granted to F. 5. Atterwards B. purchaſes 
this laſs Leaſe without Notice of the Articles. B. died, and his Executors 
fold the Leaſe to C who had Natice of the Articles, and gave him Col lateral 
Security tor better affuring his Title. The Plainritt claimed under the 


Articles, and prayed that C. by Reaſon of the Notice he had of the Ar- 
ricles, might be conſidered as a Truſtee for him; C. pleaded his Pur- 
chaſe, and confeſs d che Notice, but intitted principally upon B.'s Pur- 


chaſe 


* 
. 1 — vs . — 
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chaſe without Notice, and that he had now B.'s Title. And becauſe C. 
kim d under B. who was a Purchaſer without Notice, and who had barr d 
the Plainciff's Ri and that all B.'s Right was now devolved —= 
C. Lord Ch. Talbot decreed for C. and faid it would be the fame, tho” 
C. had been only a Voluntier, as B.'s Executors were, and that C.'s 
taking Collateral Security could not make his Caſe the worſe ; bur if B. 
had had Notice, all would be overturn d. Caſes in Equ. in Lord Til- 
bots Time 187. Hill. 1735. Lowrher v. Carleton. | bird 5. 2 
9. A Purchaſer with Notice aliem d to one who had wo Notice. In this 8 
Cate, tho the Court would not affect the Purchaſer without Notice, yet 
it being 2 Fraud, the Vendor, who was the Purchaſor with Notice, was 
to make Satisfaction to his Vendee, who had fued for Relief. 
Cired by Lord Ch. Talbot, as a Caſe which he faid he zemember'd, Cafes 
in Equity in Ld Talbor's Time 188. in Caſe of Lowther v. Carleton. ; 
10. It an Efate ſubjet# to a Traft is purchaſed from the Truftees, for a 7 Wass 
Valuable Contideration without Notice, a Court of Equity cannot affect If. 132. 
the Purchaſer, tho they can the Truſtees; but if ſuch had No- S. C. and 
rice, then the Truſt goes along with the Eſtate, and the Land continues & F. 
ſubject to it. Per Raymond Ch. J. Caſes in Equity in Lord Talbot's 
Time 260. Trin. 1732. in Caſe of Manſell v. Manſell ; 


(E) Affe ed with Payment of Debts &c. 


1. EE Opinion of the Court was, That a Statute was for Performance 
1 of —_ ought nor wid away the Poſſeſſion of a Purchaſer. 
Toth. 258. cites Chandler v. Dawrree, 41 Eliz. Ii. B. fol. 480. ; 
2 Deviſe of Lands to A. and B. his Wile for Life, upon Condition that gf 7. 
A. bis Executers, Adminiſtrators, or Athgns, pay all his Debes and pa, ent of 
Legacies, and after the Deceaſe of the Survivor of them, then the Inheri- Debts ce- 
tance ſhould goto C. their Son, and the Heirs Male of his Body &c. and made vera 1s 
A. his Executor, and died; A. B. and C. join in a ConveyanceroD. A. dies, fu gef fin. 
yet the Lands are liable in the Hands of the Pure haſor to pay the Debts no Creditcy be 
and Legacies ; and D. was decreed to pay Damages and Cofts, and then Parey to the 
he was to take his Remedy againſt R. for the Profits received, (tor A. Dec, nor 
died [nfolvent) which the Court declar'd were hkewiſe liable to pay this Debt er- 
doeer &c. N. Ch. Rep. 38. 12 Car. 1. Newell v. Ward and Bright- particular, - 


Leaſe but Lord Ke: aid he would intai 1 Purchaſo Chan! Co. 21g. Hill 
to pay, ord Keeper :a1d he not maintain it agatnft a or. A 249 Hill. 
26 K 27 Eil. 2. Leech v. Leech. ci W = | 


3. It Lands bc given to a Charitable Uſe, and to diſpoſe of an Overples, if 
the Purchafor had zo Notice, it can't bit him, robot — iſſue our ot 
Land, che Purchaſor mult pay ir, but will not charge him to pay Arrears 
before Purchaſe, nor lay it upon one, nor excuſe the other. Toth. 95. 
96. cites M. 14 Car. Peacock v. Thewer. I 

4 A. deviſed Lands to his Wite for Life, and after to his eldeſt Son so the Book 
upon Condition that it his Wiſe ſhould be with Child, 80 I. ſhould be paid is. 

the Heir at Law to the Child aſter the Mother's Death. She had a 

and atter the Mother and eldeſt Son convey*d away the Land to a 
Purchaſor. Upon Netice proved of the Will, the Money was decreed to 
the Daughter, and declared ir was a Truſt deviſed to go with the Land; 
and yer this Will was void in Law as to the Legacy, fecing he who was 
do have the Benefit ot the Breach of the Condition was Heir, and alſo the 
Party that thould pay the Legacy. 3 Ch. Rep. 93. 1649. Smith v. Atterby 


= 
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5. A. ſeiſed of Lands, conveys them to B. in Fruit, for Payment of all his 
Drs in general. C. the Plaintiſf, being one of the Creditors of A. exhibirg 
his Bill againſt D. as being a Purchaſer under that T ruſt, to pay the Debts 
&c. It was inſiſted for D. that the Conveyance to B. being a 
and none & the Creditors Parties to it, it was therefore revocable at Pleaſure, 
and meerly Voluntary, and that it had been fo adjudged by Ld. Keeper 
Coyentry, that ſuch veyances are Ambulatory, and that if a Man 
nakes a Conveyance to B. in Truſt to pay all his Debts mentioned in 4 
 Schequle, 41d all arber bis Debts, as to all che Debta, beſides thoſe men- 

tioned in the Schedule, ſuch Conveyance is fraudulent againit a Pur- 
chafor. Bur it was inſiſted for D. that if the Deed to B. was rzvacable 
by A. yer D. ing under that Conveyance, had confirm'd it. N. 
Ch. Nep. 126. 20 Car. 2. v. Aſhly. M | 
6. A. being ſeiſed of ſeveral Eſtates, grants an Annuity out of one of 
the Eſtates for a Valuable Conſideration, and gave a Recognizance for ſe. 
curing the P of the Annaity ; atterwards A. ſells other Lands to B. 
who had zo Notice of this Recognizance; and atter that A. feil3 the 
Lad, charg d with the Annuity, to C. The Annuity was greatly in Ar- 
: —- rear; Decrecd that the Annuity ought to be paid out of the Lands 
| purchas'd S8 y charg'd ; and this in Eaſe of B. 
whoſe are bound only by the Recognizance, and that the fame 
: ought to be paid out af the Atters of C.'s Eitare, in the Hands of his 
:.. . _- Execurtors, and if there be a Deficiency, then D. (ro whom C. had ſold 
the Lands) to pay out of the Profits received; but on B.'s Hering to pay 
the Annuity * frreaxs, it was decreed he ſhould have the Benet of the 
Recognizance * & bim. Fin. R. 130. Mich. 26 Car. 2. Pritchard, 


Williams, and Thomas v. Ports. : 
J. A. deviſed Lands to R. charged wich Payment of 600 J. ts C. aud D. 

a a certain Time, and in Default A. deviſed the Lands to E.—B. and E. 

ypin'd in a Aortgags A theſe Lands to F. and F. ſuffered B. to continu: 

in Poſſeiſion, and ro fel} Timber; fo that there was not ſuſficient to ſatisty 

the 600 L. and the Mortgage; and by B. and E. joining, it muſt be in- 

before the Mortgage. Fin. R. 225. Trin. 27 Car. 2. Green and Hill v. 

Gardner hd Clayell C © 

Lora Chan- , By 29 Car, A. ch 3. & . Any Fudge, 22222 of the Courts at 

10 '# any 7udgements, ſball (without Fee) ſet down the 


cellor held, N minſter, that Hall | 
Arth car of his [o dung, upon the Paper or Record c. which 


That upon 54 
is Statute Pay of be an i 647 

Wſusgwent be ſhall fign, which ſhall be extered upon the Margin of the Roll of the Re- 

— es cord of the ſe 75 ; and ſuch Fudgments, as againſt Purchaſers, Nona 

bat from che © 46» or valuabl Confederation, fall be Fudgments only from ſuch ſigning... 

Time of the $1 n not only 


in the Gra 
That a Man, who ed ke | 


o truſted a was in ſome Sort a Purchaſor of the Land, as he 
2228 Execution, and extend irſelf ; that the Rule laid down by the Statute for the 
Sa 
Relations were not ta. be favourcd. wa Court 
EE EI ws fi © way Rn af any he Then, nn 1 che 
chaſor adinizred to fay it was fign'd as of any other Time, and tis the Courſe of the Court to let 
all Things be done it the Vacation wet che Term before. Per! k con. Diik: of Nor 


tolk's Caſe.——8.'C-7 Mod. 3% Tri 2 Ann. B | 


+ or Ye Io RS ein! g 157 n ü 0 
d Where a has Allowance in Reſpe# of an Incumbrance, this 
ſhall make the Incumbrance good, rho! it was before defedfive. Arg. Vern. 
348. Hill. 268. in Cafe of Lady Bodmin v. Vandebendy. 4137 
tes. S. 2. 3. Enz&s, Thar the Clerk of the Efjoigns 
enn, of the Cavs CI Clerks of the Duckets ia B. R. and the Maſter of ths 

Pas imihe Exchequer, ſhall before the End of every Eafter Term, 
. _._ _ - alphabelically enter @ Particular T4 all the Fudgments of Debs by Cunfelſtan, 
ain Informatus Oc. of the Hillary Term preceding, and within ro Days 


- © &+ 


is 5 : deliver Notes in Writing to the Clerks Ec. the like betore the End of H. hack 
a . + : 62.15 


Purchaſor. 121 


ä 


— 


Te and Trinity, and be End of Hil 
222 N the Penalty of = And 2 74 


all affet# Purchaſors of Lands or Mrtgagees, till dock:ted and entred as 


r , rn . ny creed —— 
Teſtator, and being gy = on his own Account, += * — 
his Creditor for Sale 


out of the — 


ers. Cired b. 434. Hi 
poskins, as decreed by Ld. 


1501. 


Cooper, » 
| inſi ſted that an Executor may an, and with the Money, when ds has it, his own 
Ro and for the ſame an eg may Gl, ad rich the Money, when be ban fe, uy ay ben 
and the rather in 3 decauſe he paid 1 o l. in Money, with which the Exec tor have paid 
the Plaintiff 's Debt; Yer it was decreed at the Rolls for the Plaintiff, and affirmed on ro the 
Ld a avit. 


Chancellor „de fa ving the Defendant was a Party, and conſenting to, and contriving a Devaſt 
2 Vern. 616. pl. 553. 45.4 — Crane v. 4 & al. —— 8 U. (Ur Audivi) was cited and a- 
by the Ld. Chan. 23 Nov. 17 38. in Caſe of ugent v. Giffard. Who ſaid that he had examined 
Fe Relter-Book, and The Decree was there — woTe which My 
Vernon's ws Bog plainly and fully ſer forth. | 


12. A. was indebied by ſeveral Bands, in which Nuss Surery for bim 
and alſo in another Bond alone to one to whom R afterwards gave bis 
own Bond alone. A. being fo :ndebted 8 and in the 
ning fays, My Will is, that all my Debts be paid, and | do charge all my 
Lands with Payment thereof. "ind I give all m my Real and Perſonal Eftate 
to B. bis +. ag Executors, Admuniſtrators, and Aſſign, chargeaile ne- 
vertheleſs with Payment of all my Delts and Legacies. And made B. Ex- 
ecutor. A. died in 1724, B led the Wil and in the ſame Year fold a 
Freehold Eſtate of A.'s ro E. In 1725, B. fold a Leaſet old Eitare of A.'s 
to F. and in 1127, he fold another Eftate o A.*s contifting of both Free- 
hold and Leaſehold, to G. Ia every Conveyance A. 1 Will was recited. 
To one of theſe Deeds J. S. a Creditor ot A. was a ſut ſ. ribing Witneſs. 
Ar the Time of the Sales, all the Creditors either liv'd in the Town 
where B. lived, or within 4 Miles thereot, and the Sale was made by 
Ourcry. All along, till 1730, the Creditors received the Intereſt at 
5 per Cent. regularly from B. who was a ſolvent Perſon, till 
WET when he became In 1734, che Credicors of A. brought 
B. and the A of the for Saristac- 
tion out of the Lands fold by B. to E. F. and G. The Matter of the 
Rolls faid, That with Regard to the Leaſehold Estate fold to F. the 
Credicors cannot have Satisſaction out of that, and this was ſo 
8 e it in Coe | r Fates Kfar, 
are roper Perſons w to diſpoſe ot a Teſtatpr's Perſonal Efate 
which —— in ſome Ces might be chathed with ſuch parents Fu, 
that poſſibly the Court in ſuch Caſes may require 4 Pure 
ſee the Money rightly vos Bu Bur otherwiſe, unleſs in Cafe of a . 
the Sale thereot muſt ſtand, and the Creditors cannot ” 
— break in up gt yy tay ye ao. 
ſrved, char the graeral Rule i That a Tri, tdivefing Land to be eld + an An Objec 
of Debts generally, does not bi the Parchaſor to fee the Mo: tin 


having 
= Aly apply d; wo it it be for Payment of certain Debts, ſpecified deen made, 
in a Particular, the Purchaſor muſt fee a right — xy Thar That — encgy 


Lands 
e diff rd, the Lands being only charged with Payment of Debts, and appointed 
4 be fold for ——— the ſame Thing ; other- be fold for 


1 


ſupra. 


wiſe, when Lands are charged generally, they can never be diſcharged Payment of 
without a Suit in Chancery, _ would be very inconvenient, bo Dr de gene- 


des 


rally, tae 


—_— Purchaſor. 


2 — 


- — © 


Truit may ſides, the Circumitances of Acquieſcence ſo long as till 1734, without in- 
be ſaid tobe 1; Ring on any Charge upon thoſe Eſtates, and the Solvency of B. till 1732, 
. upon | es, wad þ- 732, 

Creditors receiving their Intereff regularly of B. till 1730, who 

are could not be ſuppoſed ignorant of the Purchaſes made 7 Outcry, and 
; bur chey bog wes 22 of B. and J. S. 4 Creditor being a ſubſcrib. 


35 
Hl 
f. 


7 


— s to one Purchaſe Deeds; Nor does it appear that the 
:hafors knew to whom the Debrs were owing. Beſides B.'s being 4 
bligor in three Bonds, and having given to another Obligee bz; 
agle Bond, may be well deemed a Satisfatiion for that Bond; by all which 
it appears that the Creditors relied apa B. and therefore it is not reaſon. 
e that they ſhould reſort now to A.'s Eſtate. His Honour diſmiſſed 
he Bill wich Cots, as to F. the Purchaſor of the Leaſehold only, and 
s to the other Detendants, without Coſts. Barn. Chan. Rep. 78. to 83. 
Paſch. 1740. Elliot v. Merryman. 

of the Rolls obſerv'd, That this was the only Objection ſeemingly, of Weight as to this Matter, 
| 2 That ſo fie! it is true, that where Lands are charged — 2 of — thoſe Lands 


or 
its 
DER 


7 2, 
by 


1 
7 
EF 


12 


| Charge, the Purchaſor ought not to be bound to look to the Application of 
$to be a true Diſtinction Barn. Chan. Rep. 82. ip Caſe of Elliot v. Merryman. 


(F) AﬀeHed by Miſapplication of the Money. 


5. 


ke a in Truſt to pay all his Debts, mentioned in a Sc bedule, and all other r 
1 the befides zoned, ſuch Conveyance is Fraudulent againſt a Pur- 

in the -Caſe of Langton v. Aſhley. 20 Car. 2. as adjudg'd by Ld. 

Pa of particular Debts mentioned in a Schedule, 

'd. But if fold than is ſufficient to the 


2 
* 


=? 
2 


= : 


if he e tis at hi 0 | 
| Nee 
2. Lands (whereof Part were in Jointure) were veſted in Traces 


AS of Parliament, to. ſell and to raiſe Money for Building and Stocking 4 
HA Houſe, 1 in 82 122. the Surplus 10 


. 


fy 


S 


Lands to be ſettled to the Uſes of the Marriage Settlement. Money was 
wed accordingly upon a Mortgage, and the Queſtion was rg 


Purchaſor. es 123 


che R 8 * Than 
hether any more ought to ortgage, 
what was taken up and 2 accordi 3 the AR of 
It was decreed by Ld. C. Jefferies, that 
rn Accoue ben bor mach hd s l 
or pn Be (gs Gyn with Intereſt and . 
r received by the Mortgagees, ſhould be ba: in to redeem ; 8055 
intitted, that it could not be reaſonably in- 
co, eee 


u che Truſts of an Act of Parliament, 
2 b. e of an AR f Prhumon, 
ſtruction could not conſiſt with the Intention of the AR, 
r Cotterell and 


G) Affected 5 preſa „ Me, and where FE is 
(G) by . 


Urchaſors coming in Pandante lite, are bound. Toth. 259. cites 


_ YO. Purchafors 
2. Chanc ways not to impeach rc See (A 
—4 Lite, Remainder wo his n ( ol * 


by Preſumptive Notice. As Tenant 
tor 1500 l. The Deed of Settlement was produced, 

by the Mort who notwithſtanding lent he — being adviſed 
that Tenant for Life, not having then any Son born, could deſtroy the can- 
2 Remainder, whereas there was a Son Lern 5 Days More the Money 
A. the Morrgagee having no Notice thereuf, agd in, 25 45 | 

As arg would not relieve again him, of 
— the Bill. 2 159. cited per Rawlinſon Commiiſioner, 
the Caſe of 7 v. Barker, 167 1. 

3. Tenant for Life fold as Tenant in Fee, and che very Deed of Sertle- 
ment, at the Time ot the Purchaſe, was produced and delivered to the 
Purchaſor himſelf, yer the Court would not affect the Puschafor with 
eeſamptive Netice, bur diſmiſſed the Bill. 2 Vern. R. 160. cred per 
| Commu. Rawlinſon, as the Cafe of Philips v. Redhill. Nov. x 

4 A. and M. bis Wite, being Tenans or Li; 8 ftees 
to raiſe 60001. Portions, Remainder in Fee to A. by Deed . 
Term for raiffng anot ber 6000 J. for ſuch Perſons as M. 8 appoint ; with 
Lang for A. and M. jointly to revoke the Uſes. They mortgag'd Part 
r 20001. having before by Deed revched Pro Tanto the former 

ts. ; Mortgage recited both the Power of Revecatign, and rhe E. 
chien of it. M. by Will appointed the 6000 I. to the Plaintiffs, and died; 
_ akerwards A. married Defeadant, and Fointur d the Premifes upon her ; Is 

the Settlement was an Exception of the Truft for the 6000 l. Partions and 
of the Mortgage, bur no Mention made of the other 6000 J. Upon 
Err by M. it was infilted that the 
ſecond Wife was a Purchaſor without Notice of this Incumbrance ; 
Far ie Mer Thaw wes 5 ſufficient Notice in Law, or an implied Notice ; 

in the Jointure, ſo that they could noc 
the 1 ge, and therefore ought to hy ſeen that, 
Leads here led theme: dhe Deeds, ts which, troni 


one to another, the whole Caſe muſt have been diſcovered to yy 
Chan. Cafes 297 to 291. Mich. 28 Car. 2. Biſco v. Banbury (Eatl.) 


5. Where 


” 4 = — p 11 


1 24 Purchaſor. 


5. W _ a Purchaſor has Notice of a Settlement made after Marriage, 
Cur. he ought to have enquired of the Wife's Relations, who were 
he Deed, whether it was voluntary, or made purſuant to an 


Agreement before and having Notice of the Deed, muſt at 
his Peril KILL ot the 
Deed. 2 Vern. R. 384. * Ferrars v. Cherry. 


(H) Favour d * Length of Time. 


S P. Toth. 1. N antient Statute 2 Purchaſor, rho? no dire& Proof 
Mich. 2Car. on either Side, was decreed to be Cancelled. Toth. 258. cites 
Smith v. ac. Dom. Burgh v. Woolf 
| =_ | 
2 and thoſe under whom he claim d, had been in quiet Peſſeſſen 16 Tears, and then the De- 
a fendant ſor up 6 Mertrage and Apacer, but there being no Proof to confirm, but that the Mort. 
Recognizance might both be Satisfied, the Mortgage was decreed to be delivered up and 
ede wed the Recognize to be vacated Fin. R. 250. Paſch. 28 Car. 2. Abdy v. Loveday. 


Wife Agen, Aal, Leaſe for 5o Years, he dying inteſfate, the 
makes a Feoff ment to her own Uſe ; a lettic before ber 
wich eecond Haoand he Fic , be Land tor ata 
Confideration, which was enjoyed many Years accord: ; Aﬀter the 
Wife's Death the ſecond Husband would avoid this Purchaſe by Reaion of 
the Uſe ; Burt the Court decreed that the Purchaſors ſhould enjoy it, not- 


AIRS 6 Tran at Law. Toth. 223, 224. cites Mich. 17 Jac. 
V 


by One of the a Lig or Payment acies, ll the Sale to be 
One of the 4 2 who redemiſed 
ears, and after the 6 Years expired, A. and 
EST the ſame 22 Years more, without 
his j—4 1 Poſſeſſion for 28 Years was 
diſmiſs d. Fin. R. 316. Mich. 29 Car. 2. 


S. C. 2 Chan. of a Copyhold, Remainder to himſelf in F. 
7 PIR. S. anddies ; 

Lord Chan- te as le Yai 
cellor was attract the 


; 
75 


18 


1 
if 


b 


I 


is no Means to bar it: But he took Time to adviſe. 


ll eee 


(I) Favourd by Allowance. 
= TE the Wiſes Land to one who was i 


44 itle. e Leſſee built upon the La 
The Husband died, and the Wite 


for 61Years, 
which he © 


1 compence for the Building and Bettering of the 


per ripe preg * but was compell'd in 22 a Re- 


for it was 
much 


3 e — = 126 


nuch the better worth unto her. Chan. Rep g. in the Earl of Oxtord's and alto of 
2 .es Hickman. the Inberi- 
Cale, 13 Jac. | - | od rance and 
Reverſion, being in Poſſeſſion, had laid owt 1000 J. in Building, and enjoyed the fame till the Death of the 
Vendor, and then the Land was recovercd by Virtue of an old dormant Entail, the Court would not re- 
liere the Purchaſor who was Plaintiff, nor give Defendant any Coſts. N. Chan. Rep. 57. 13 Car. 2. 
Needter v. Wright. But Allowance for and neceſſary Reparations were made to a Pur- 
chaſer of a Term, upon decrecing it to be delivered up to Deviſces in Remainder. Fin. R. 378. Trin. 
70 Car. 2 Tomlinſon & al v. Smith. So where it was after a long Time, (the Perſon claiming having 
| ond dea 20 Years, and ignorant of his Title till after his Return; and diver;e Purchaſes made, 
and the laſt Purchaſor had laid out Money in Building, it was decreed that he hold till ſatisfied, diſ- 
counting for the Profits received. 2 L-v. 152. Mich. 27 Car. 2. in Chancery, Edlin v. Hadely. 


2. A Purchaſor, who before his Purchaſe Money paid, or Deeds exe- And where 
cuted tho not before his Contract made) had Nice of a Prior Settle- | "PR, 
ment, was ordered to be a/lowed what he had laid out in laſting Improve- of a Pur- 
ments upon the Tenements, tho* made pending the Suit. jefferies C. chaſe were 
Vern. 487. Mich. 2687. Walley v. Whaley, Gaudy and Warner. _ 2 2 

Degree as to ſer them afide, yet if, upon the Proſpect of their beſig per form d, he 
—— 8 Eſtate, it is reaſonable he ond Ang rang wy bees 2 an — * 
te wer up the Articles, and account for the Profits; but if he goes to Law he muſt not expect it. Cafe 
in Equity in Lord Talbot's Time, 234. 236. Hill. 1736. Savage v. Taylor. | | v0 3 


* * 
{A 
WS: 


. - a 9 53 - Mi 
* : - io 0 3 * "—” N 
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Purchaſor. 'K 


(K) Diſpates between Purchaſor and 


Propertionably, rho” 


x . 9 ; « 
ity they ooghy all ©. 
gave this Direction. Ferm 


S 
2 ol. 


a * A 
ich 


and M4 


at Law, which by ſuch Impedi;near could not 
* | 
and C. Truftees, that if be and his Wie — 7 Tears, then in three Months 


offer- 


126 Purchaſor. 


4. 


after wards, to lay ont 10000 J. in a Purchaſe, and ſettle it on himtc!t tor Life, 
and on M. for a Jointure &c. and if he died before a Settlement mate, to leade 
her 100001. and confeſs'd a Fudgment to B. and C. for Performance of Covenants; 
15001. Part of the 6000 l. was laid out in purchaſing an Annuity of 100 1, 
per Ann. in the Exchequer, in the Name of C. and he gave a Declarz. 
tion of Truſt to A. that his Name was uſed in Truſt for A. his Executots 
and Adminiftrators; J. S. lent A. 10001. on his Afﬀigning and Depoſit- 
ing the Tallies and with him. J. S. brought a bill to compel} 


C. ro aſſign the 'Truit, for ſecuring his 1000 I. Bur on a Croſs- hill M. 


E 
il of J. S. and . a Year to M. her Hugs 


band being broke, and faid that tho? Parol Agreements are bound by the 
Statute, and that Agreements are not to be Part Parol, and Part in Writ. 
ing, yet a Depoſit or Collateral Security is not within the Purview of the 
Starute ; and faid that M. who was married in her Intancy, and her 


Truſtees, who had made an improvident ent in Writing, did 
well afterwards, upon ton, to get that Depoſit tor Performance 
of the Agr 2 Vern. 617. Mich. 1708. Hales v. V anderchem. 


to Truſtees to preſerve &c. Remainder to the Wite, Remainder to the 
ment, and firſt &c. Son 


| ces for 
—_— $007 J. for Daughter's Portions. The Wile d. | 6 no other Iſſue 


249 to 254 
incluse. 


439. And Lord Chanc. King 
to be (as to this Point) that the 
made on the ſecond lap 


( A) Purveyance. 


"Purveyanc. 127 


— — — — — — 
— 


(A) Purveyance. 


8 


— 


A S well before as after the , the Ki pon his Antient j 
J — of the Crown of England, had Houſcs of Husbandry, © 
and Stocks for the Furniſhing of necetfary Provitions for his Houthold, 4. S. 
and the Tenants of thoſe Manors did by their Tenures manure, till &c. 59% Phat 
and reap the Corn upon the King's Demeſnes, mowed his Meadows &c. being — 
— the Fences, and performed all neceſſary Things belonging to Hits- to be 
2 upon the King's Demeſnes: In Reſpect of which Services, and to troubleſome 
nd they might apply the fame the better, they had Liberties ud incon- 
and Privileges, as that they ſhould not be ſued out of the Court of that by —_— 
y orher difus's and 
to 


ghts of the Shire which ſerve at Parliament, nor be King 


the Ex o . „ 89 0 2 80 us d to 
pay any Toll &c. which Liberties and Immunities continue to this Day, voi 3 
albeit the original Cauſe thereof is ceaſed. 2 Inſt. 542. 343. cap. 2. * — * 


| in Pro- 
viſion for his Houſhould, who were call'd Purveyors, and claimed Privileges by the P bh 
of the Crown, and ſeem to have had the Pre-emprion of all ſuch Vick — pn 
gm. ” 


2. S. was Deputy Purveyor for the Teil, and was fined for 14/demeanors 
&c. And in that Caſe ela Ch. if delivered the Opinion of all 
the [Juſtices 2 in 5— b * 9 9 — on or 
his Deputy may tate any Thing without ſbewin s Commiſſion. y. 

That So 7 take 550 or Trees growing — the Conſent ot he 
Owners, becauſe they belong to the Freehold. 3dly. That no Purveyor 
may take that which a Man has provided for bis own Proviſion, but of 
which is to be fold, the King ſhall Mr Prices. 
Noy 101. Stockwell's Caſe,—cites 47 E. 3. 18. 11 H. 4. 28. Mag. Chart. 
cap. 21. and in 25 E. 3. B. R. Rot. 27. The Servants of the Marſhal 
were preſented for taking 12 Carts to carry the King's Priſoners, where ane 
would have ſufficed, and had levied 10 Marks tor the Redemꝑtion of 
their - Horſes ; for which they were committed to the Mar- 
ſhalſea &c. | | 

3. 12 Car. 2. 24. Par. 12. Enacts that no Money be taken, rated, paid, Hawk. Pl. C. 


or leuied for any Proviſion, Carriages, or P ce for the King; and thas 114. cap. 47. 
no Perſon by whatever Authority, by Colour Purdeying for t King er Ps ys, 
Deen Sc. ſhall take any Thing whatſoever from any Subject, but with his 


x : Laws be 
free and full Conſent ; that no ages be taken without like Conſent, that — — | 


5  Pre-emption be claimed c. and the Offender, at the Requeſt of the Party been found 


to be committed by any neighbouring Fuſfice of the Peace, or the Cop. by Expe- 
Fats of the Place where Ge Til the nes Seem, thotd ts be proceeded againſt RX 


the of Perſons imployed for making Provifions for the Kin * Houſhold, 9 - 
| '$ apes &c. and 
n ſubmit to ſundry — 4 their Redemption, there 
; fore this Act was made But Set. 6. ſays, That this univerſal and abſolute Rettraint having been 
found inconvenient, it was — 5 A Ts 14 Car. 2. 20. which has been often continned by ſubſe- 
quent Statutes, That the Officers of the Navy may preſs Carriages for the Uſe of the Navy and Ord- 
nance, purſuant to the Regulations therein preſcrib'd. 


* Quare 


Z 


"Quare Incumbravit. 


If 
+ 


4 * Quare Incumbravit. 


4 
Z 


: 


47 
1 
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(A) Lies in what Caſer, and where. 


SP 1 are Incumbravit ought to be ſued in the Connty where the Charch i 

ti Clerk De che Wrong is done here. F. N. R 48. O) 1 
f Clerk Party i Per Telverton, Br. Quare Incumbravit, 7 ite 

| tall be ouſted, and the of fas that in the Cat: of the King it i ES 


S. C. Cited 7 Rep. 3. 4 
2. Per Thorp, I the Ae end where no Debate or Diſpute is, 
Quare 


(D) in the new Notes there (a) cites 
b. 21 E. 3. Incumbravit. 3. 0 


n Hill and Pole, and that there ſhali be a 
a Recovery. F. N. B. 48. (D) in the new Notes there (a) cites 18 E 


— 
1 On 
8 


: The King n ve» Quare Incumbravit i# B. R. although the Re- 
N but a Common Perſon caunct do ſo. F. N. B 
48. (E 3 3 

Quare Incumbravit may be ſued in C. B. although the Record be re- 
3 B. R. by a Writ of Error, or into the Treaſury; but if the 
Record be in B. R. ir ſeems then that the Party ſhall ſue the Quare In- 
cumbravit there &c. F. N. B. 48. (F) 


Ne Admittas delivered unto him; And alſo 5f the Biſbep do preſent 
1 ay rs he ns, who had preſented unto 


| Preſentment makes Title Party, altho it be after the 
6 Months; by which it ſeems he Incumbravit lies then for 
the Party. F. N. R. 48. (L) 5 
6. If a Man hath a Writ of Right of L 
and the Church voids 
have a Ne Admirras to the Bi 


— Preſentment __ this ag ry bog 1 ard if he 
i 21 3 may preſent, ve a Quare ir it he 
be difturbed. PF. N. B. 48. ( a 
J. Quare Incumbravit doth g ke but where the Plaintiff recovers by 
Fudgment of Court. F. N. B. 48(E) : | 
$. If the Biſhop do iacumber the Church before the Writ of Ne Aamit- 
tas ſued, then the ſhall have a Impedic, and not Quare 
Incumbravit; for the cannot have Notice until the Ne Admittas 
be delivered unto him; And it the Diop after the Ne Admittas delivered 
unto him admits bis Clerk, for whom 'it is found by the Fare Patronatus, 
a have Quare Incumbravir againſt him. F. N. B. 
48. 


(B) Ven 


— 


Quare Incumbravit. 12 9 


(B) Ven and How, and Proccedings therein. 


N. B. 48 (F) in the New Notes there (b) ſays, That in Quare 
„F. Incumbravitic was adjudged per Thorp * 1. That one 
ſhall have * Record. 2. That one ſhall have this Writ before Fug - 
nt. . the Writ ſhall be returnable in the ſame Court, where the 
original Judgment was given. 4 That where the Writ ſuppoſes the Plea 
pending toncht the Church, tis good. 3. That the Writ not make 
mention the Place where the Recovery was had. 6. It need not mention 
21 incumbred within, or after the 6 Months, but that ſhall come 
dy way of Anſwer. J. If one recovers within the 6 Months, and the Bi- 
incumbers, he ſhall have a Quare Incumbravit within the 6 Months. 
gs Tis zo Plea that the Record is removed by Error. 1) E. 3. go. 54. 74 er 
chat he has receivedthe Plarmtiff”s Clerk at his Nomination. 21 E. 3. 3. a. 
2 Incumbravit doth not lie until the Party hath ſued the Writ Ibid. in the 
4 unto the Biſhop. F. N B. 48. (H) — „ 
| cites 19 E. 3. Quare Incumbravit 2 &1$E. 3. 17. Accordant. 


r @ Nonſuit in Quare Incumbravit a Man may have another 8 F. E. x. 
. 2 Br. Quare Incumbravit, pl. 3. cites F. N. 48 (N) 
B. 48. | 


(C) Count. Phadings, and Judgment. 


inſt the Biſhop of Exeter, and counted that the Church avoided the 13th of A l, by 
the of J. 8 and that Debate aroſe between him and Wm. Champernoon, and that the Bla: i 
recovered in a Quare Impedit; and that pending that Suit, he delivered to the Bi a Prohibirion 
at ſuch a Place, ard the Bi incumbered within the 6 Months; the Biſhop pleads and 
ſhews, That the Quare Impedir bore the gth of April, and ſo was | in wrong to the In- 
0 ſed non allocatur ; For ſuppoſe it was brought bg Bo Patron, it the Parſon dies pend- 
ing the Plea, and the Biſhop incumber it, ard afterwards the Plaintiff Drs.: | 
the Biſhop, the Church 


re 
taking no Notice of the Prohibition ſerved on him, pleads, 
had been void 12 Months, and that 6 Months paſſed before the Recovery, whereby the Biſhop pre- 
ſented as Ordinary, Abſque hoc, that he incumbered within the 6 Months, and reſolved that what is 
faid of the Time of the Avoidance ſhall not go to the Incumbrance ; wherefore Pole &c. took Ive, 
rang f incumbered within 6 Aionths after tle .tvoidance &c. F. N. B. 38 (K) in the Notes there (4) 
cites 18 E. 3. 17. | 7 


2. The Plaintiff need nor count that the Biſbop refuſed bis Clerk, for the 
i F. N. B. 48. (H) in the New Notes there (d) 
cites 18 E. 3. 17. 

3. Note ; This Writ has been a good, without ſaying before what 
uſfces be recovered. F. N. EC) © the New Nows thee {b) cizes 
BE. 3. 27. | | | 

4 Quare Incumbravit was brought by T. againſt the Biſhop of Ex- 
eter, it was found by Verdict of — that the Biſhop had mcumbered 
the Church after the Probibition of Ne Admittas delivered to him, and 


within the 6 Months after the Voidance, to the Damage of 200 Marks, by 
which jt was awarded, that he recover the Damages taxed by the In- 
queſt, and a Vrin for the — a ans to diſrncumber the Church directed 

to 


1:30 Quatre non Admit. 
| ro the Bithop, and Tho ed that his Temporalties ſhould be fſeiſed 
for 1 2 Verdict; but the Court denied it; Con- 
tra in Attachment upcs 4 Prohibition, it the Bi de attainted thereof; 
and firſt the Bi would have arreſted the Inque alleging that he had 
received the Clerk of the Plaintiff, and at his Nomination had infti. 
tuted him, Er non Allocatur, per Cur. quod nora. Br. Quare Incumbravit, 

pl. 1. cites 21E. 3. 3. 

The Day in 5. In Incumbravit the Plaintiff counted that be brongbt 2 Prohibi. 
7 Pop ſuch a Day Nut to receive the Clerk to the Church pending a 
Pleas not diſcuſſed, after which Day he incunibered the 


Day the Church, and the Defendant ſaid that he did wot deliver the Probilition 1 
Prohibition him the ſame Day, but another Day afterwards, before which Day he had 
<4 upon, and received T. C. to the fame Church, becauſe he did not know of any Ples, 
whether he Abſque hoc, that be received T. C. after the Prohibition delivered, Priſt; and 


the New Notes there (c) cites 19 E. 3. Quare Incumbravit 2. 


6. The Patras need not ſhew the Right of Patronage to be in him, for the 
Ne Admittas with the Recovery gives him the Action, tho' he be not 
the true Patron. F. N. B. 48(H)in che New Notes there (d) cites 8 R. 2 


, t 1 | 
KRS J. In Qua 2 he ſhall have judgment to recover Damages, 

and alſo his Preſentment ; But fo ſhall he not have ia Quare non Adi ff, 
but any Damages. F. N. B. 48 (I) 1 


Br. Quare 8. If a Man be zonſvited in Writ of Quare Incumbravit, he may have 

Incumbravit anat her Writ of Quare Incumbtavit, and may vary from his firſt Count, and 

20 cites it is a good Plea in Quare Incumbravit, that he did aut incumber after 
SC. the Prehubition delivered to bim. F. N. B. 48 (M) (N) 

9. If a Man hach a Juare Impedit depending, and be ſues a Ne Admittas 

to the Biſhop, and afterwards the Biſbop incumbers the Church within the 

6 Months with his Chaplain, or with the Defendant's Chaplain, then the 
Plaintiff ſhall have Quare Incumbravit. F. N. B. 48 (O) 


For more of Quare Incumbravit in General, fee Preſentation 
and other proper Titles. 


\ 


a * worn & — 


Quare non Admiſit. 


(A) Lies in uber Caſes, and in what Curt. 


F one has Fudement in a Quare Impedir, and a Writ is awarded t 
the Biſhop, and the Biſhop refuſes 0 admit the Plaintiff's Clerk, the 
upon this collateral of Refuſal may have a Writ © 
non Admiſit. 8 * b. in Dr. Drury's Caſe — cites * 26 E. 

Per Wilby and Hill. 
2. Quaſe 


- 


— ͤ—)—— — ᷣ 


Guare non Admiſit. ö 131 L 


2. In Quare Impedit by the Graxtee of the next Preſentation, the Plain- Br \ver- 
tiff recovered, and had Writ to the Biſhop, who returned that the fir _ 2. 
Preſentee of the Diſt urber had reſigned, and anut her is in, and the Plaincitf p N Go 
would have taken Averment againſt the Biſbop that Ne refigna pas, and was (I) che Note 
not ſuffered ; For the Biſhop is only an Officer in this Caſe, and has no Day in the Marg. 
in Court to plead, nor the Court cannot compel him to anfwer to the A- ie 21 H. 7. 
verment of the Party without an Original, upon which the Court hid him Ik. 
ſue Writ of Quare non Admiſit if he would. Br. Quare non Admiſit. 
pl. 2. cites 21 H. 7,8. | 

3. If a Man recovers an Advowſon, and hath a Writ unto the Biſhop If the Kire 
to admit his Clerk, and he will not admit him; then the Party may fue recovers his 
an Alias and „. - 22 or may ſue a Writ out of the 72 
Chancery, or out B. at his Election, De Quare non Admiſm, as 1 © 
well in the Term Time, as in the Vacation; but the beſt is in Term. Time y ——＋⁴ 
to ſue in C. B. F. N. B. 47. (C) Anis in 


r 


9 


. K before 
bimſclf. F. N. B. 47 (D) 


4 If the Biſhop refuſes the King's Preſentee, and afterwards admits bim, 
yer the King thall have Quare non Admiſit againſt him for that Refufal ; 
und /o thall 2 common Perſon in like Manner have, as conceive. F. N. B. 

* x If a Man recovers in a Impedit his Preſeatmeat unto a Chapel, 
which is donative, then I think that he ſhall have a Writ to the Sheriff to 
put the Clerk who recovered into Poſſeiſion. F. N. B. 48. (A) 


(B) Againſt whom. 


1. JF che Ficar-Goneral refuſe to admit the Clerk, the Quare non Admi- 

** fir thall be brought againſt the Biſhop for that Retufal ; and if the 
Biſhop do reſuſe the Clerk, and afterwards dieth, Quare non Admiſit is 
maintainable againſt the &:2r41an of the Spiritualties tor this Refuſal made 
by the Biſhop. Tamen quære. F. N. B. 47 (I) | 

2. Quare non Admilit was maintainable againſt the BH Offcial. 
F. N. B. 47 (N) cites Mich. 9 E. z. | EH 

3. Ina Quare Impedit the Plaintiſf had Judgment, and a Writ a- 
warded to the Biſhop ; If upon this W ric the Biſbop makes a falſe Return, 
the Plaintiff may have a Quare non Admiſit againtt him. D. 260. a. pl. 21. 
Paſch. 9 Eliz. Baſſett's Calc. — — | 


6 


(c) nen, and where ; And Proceedings therein. bee (A) pl 


Quare non Admiſit the Sheriff at the Diffreſs returned Nihil &c. So where 
and per Richil, becauſe the Biſbop has Aſſets in Wales, to which this Proceſs id 
County where the Proceſs iſſued is adjoining, therefore he ſhall be amerced, %% n 


acljoi xing to 


becauſe he might have diſtrained there. Br. Proceſs, pl. 30. cites 3 H. 44 the Cluny 
; — | 


b | lat. ne, 
which all the juſtices denied, upon which the Plaintiff ſaid that the Defendant had Aſſets in London an 
| Prayed Proceſs there, and had Diſtr 


iſtreſs 3 Br. Proceſs L 3 H. — 2 
n there ; nora. eſs, pl. 30. cires 3 H. 4 4. — Br. Poon, 


2. If a common Perſon do recover in a Quare Impedit in C. B. and the 
Record is removed by a Writ of Error into B. R. and there affirmed, ny yo 


T, 


132 Quare non Admiſit. 

— dan have « Wricunto the Bi and ought to ſue Quare non Ad- 
m1 the Biſhop the Record, otherwiſe not; Aſter the 

— by War „the Plaintiff, who recovered, thail 


OT RE mo the rr in K R 

* * 7 (E) ; 
Defendant ſhall not have Oyer the Record. F. N. B. (D ia the 
A n Vide hic 48 F. 16 E. 3. 2228 
But by Hill, if the Record beis another Place, the * ſhall ſurceaſe 
tilt they have inſpet ad the Record. See Accordant 17 E. 3. 55. by Shar, 
ina Quare non Admitit in the Rolls ; For te Reverſal oe 20 
Dede if ie be « new Orig? but cires 26 E. 3. 35. contra, fay 


hic, if it be a new Original. Note alſo 26 C. 3. 75. 2ccordaar. 


- Rep 4 anon ns Seeed ue 1 te Conn) her the 
IX refuſed the Plain — Clerk FN. B F. 


ſhall. not be in the County where the Church is ; en 
the Refuſal i the Lommencemene of the Tort an Ground of the Ace and ſo is the Book adjudged 
D. 4o. pl. 69. cites 38 H. 6. 14 b. 15 E. 4. 19. 2. 40 E. 3. . a. where the 


in 38 H. 6. 14 K 1 
Plaintiff recovered i 


the County of Devon, and delivered the Writ to the Biſhop in 
and it was ruled, That becauſe the T—= non Adniſit was 

abated, and that it ſhould have been brought where the efuſal was; For there 
the Plaintiſs Grief. 


A _ 


_ ar th 


j 


(D) 2 and Judgment. 


1. FF a Mas recovers in Quare it againff bim who has nething, 
the very Patron may nh Execution, and by this the Biſhop 
ſhall be excuſed in Quare non Admiſit. Br. 2 non Admiſit, pl. 4 


N 2. If rhe Biſhop admirs a Clerk, it is good * Plea for him in Quare 
A non Admiſit, That be bas admitted sbe Clerk of the Plaintiff, and made 
Rent fas, Letters to the Archdeacos to induf# him, without ſaring that he is indufted; 
ke conceives For it is a good Excuſe to the Bi tho the Archdeacon refuſes to in- 
that if the duEt him; For there the Plaintiff have his Suit againſt rhe Arch- 
Spiritual Courr, and recover Damages againft him ; For the 
— ROEC EC "00g wn 34 H. '6. 14 


the Archdeacon, becauſe the ans temporal 


inſt hĩ 
SEE 3 


— 


ke 


111 
* 
15 
N 
rh 


» be may alle ce 


# bupedit, and has 2 Writ to 
and he brings Quare non 
is litigious vetwecn the 


Br. e m_—_ 12. 
ISR 6 » Pl 


3 

is had, ir is no Plea, 

of which, the Bi- 

be eee Ni pl. 1. 


muſt recite the Recovery. F. N. B. ( 
Admiſic he ſhall a on Da: — „u ſhall 
admitted by this Writ. F N. B. 4). ((% 


. The 


will not admit him into Poſſeſſion, he ſhall have at 


— NN 


— 1 r . 


Opinion; for a Man may preſcribe in him and his Anceſtors &c. with- 


| 


ue Eftate. 1 133 


Biſhop is not bound to admit the Clerk, if the Church be full of And note, 
aut ber Party who is not Party to the Recovery. A. The Bip 


E 


7 

: 

5 
F 
1 
K 


admittendum Clericum; whereupon the |! 
againſt the Biſhop, to try the Truth of ——— y. rp ny om 
his Title F. N. B. 47. (T) in the new Notes there (a) cites 9 


e Biſhop be inhibited by the Archbiſhop to admit the Clerk, he ſhall be excuſed, and a 
iflue to the Preſident of the Arches. F. NH 4;. (K) in the new Notes there (a) cues 
3. N.63. : | 


| 


F 


15 
2885 


\ : 44, a That he did 
7. 


rien v 
Pope, by | 


Paths by the in ing to exe- 
cure the King's Ct were ſeiſed into 
the King's Hands, and loſt during his Life. 5 Rep. 12. in the Caſe of 


the King's Eccletiaſtical Law. 


9. If one has Judgment in a and the Defendant reder es * This is 


the Fudgment, and after the Plaintiff in the Quare Impedic brings a Writ miprinecd, 


of Quare non Admit; 


the Defendant may plead Nul tiel Record. 8 *** 
Rep. 242. b. in Dr. 


s Caſe, cires * 26 E. 3. 75. b. Per Wilby z n 6.t 


Party relinquiſhes his Damages, and takes a Writ to the Biſhop, who refuſes the — 


in ſuch Caſe, if the Quare non Admiſit cannot be maintain d, the Party ſhall never reſort back agai 
have his Damages. ay ck again to 


Is as much 
as to ſay, 
Whoſe E- 
ſtate he has. 
| Co. Lit. 121. 


* | — | — — 


ters as well to 


(A) Pleadable of what Things. * 


. = AK of Run, be wh tbes in him and} his Ancefices, and wales 2s 

in thoſe whoſe Eſtate he has, ought to ſhew Deed of the Rent; — | 
Que Eſtate cannot be of Rent wirhout Deed, upon which the Plaintittł _ 
thew'd a Deed of the Grant of the Rene to his Anceſtor, but did nor thew pl 10. 
any Deed of Commencement of the Rent, and rheretore ill by the beſt 


Imer v. 


rey. 
out ſhewing Deed, but not in Que Eſtate of a Thing which cannot be * Man Pre- 
granted wichour Deed, — ſhews Deed thereot. Contra, Of Ac- —— 


nted wick een 
_ Jriltal in him, and thoſe whoſe Eſtate the Lord has in the Seigniory, — 4 


or of Cummon Appendant, or Eftovers Appendant &c. there he may — Tie Eltate 
| M m {oribe, 1 


FERRY = * * „„ 
8 — e- CdcQw-- > ——— 


134 Que Eſtate. 


5d it was ſcribe by Que Eitate without ſhewing Deed. Br. Preſcription, pl. 29. 
nor accepted: cites 24 E. 3. 23, 39- 5 


Preſcrip- ; 3 : 
= vl. 68. cites 6 E. 4. 3. Br. Aid, pl. 128. cites S. C But Brooke ſays, See Little 
ton thereof, tit. Rents, That he ought to ſhew Deed where he preſcribes in a Thing which cannot paſs 


by Grant without Deed, as appears there. Br. Preſcription, pL 68. 


Rr. Forme- 2. In Formedon the Tenant may rebut by Warranty by Que Eſtate, 
on, pl. 10. cithout ſbetving how he has his Eftate. Contrary, ot Fouchee. Br. 

* ” Ettare, pl. 5. cites 42 E. 3. 

S.P. co Lit. 3. In Replevin it was faid by Fineux and others, That a Man cannot 
121. a. — preſcribe in a Thing which * goes by Grant by a One Effate, as a Leet, f Hun- 
Sk. Per qJred, Rent, Common &c. Contra, of a Thing which may be t Parcel of 
Sow * a Manor, or appendant to a Manor or Office, there he may preſcribe in the 
Paſch. 12 Principal by Que Eſtate, and then the Incident or Appendancy goes with 


AC. 7 it. Br. Que „ pl. 30. cites 12 H. J. 16, 18. 
— v. Matthews. S. P. Sid. 298. Mich 18 Car. 2. Coates v. Wade. Lev. 190. S. C. 


* $. P. Bur Contra of Lands. Br. Titles, pl. 53. cites 18 E. 4. 10. 

+ S. P. Br. Preſcription, pl. 62. cites 12 H 7. 15. —— 8. P. Per Kingſmill. Ow. 146. Paſch 40 
Eliz. in the Caſe of y v. Pot. —— S. P. Per Hale Ch. B Hard. 459. in the Caſe 6: the Artor 
ney General v. Meller. | 
48 P. Mod. 232.. Hill 28 & 29 Car. 2. C. B. James v. Johnſon. —— 2 Mod 144. S. C 
Of all Things which lie in Grant, and cberecf a Man cannot be difſeiſed agaiuſt bis II ul, a Man ſhall not 
plead a Que Eſtate Per Williams, who calls it Littleton's Rule. Oven 146. Paſch. 45 Eliz. CB. 
Gooſey v. Pot. But in ſuch Caſe he ought to intitle himſelf by the Grant. Arg. Zridgm. 94 
Hill. 13 Jac. inthe Caſe of Mande v. French. — But alen the Thing that lies in Grant is Et a Cu- 
weyance to the Thing claimed by Preſcripticn, there a Que Eſtate may be alleged; as for Inftance, A Man 
may preſcribe, that be and bis Anceſtors, and all thoic <winſe Effite he bas in a Hundred, have Time out 
of Mind had & Leet &c. this is good. Co. Litt. 121.  — S.P. Per Bridgman Ch. J. Cart. 3 2. Trin. 
27 Car. 2. C. B. in the Caſe of Cold v. Barnſly. — cites the Abbot of S. rata Marcella's Cate 

If one ſays, That he was ſeiſed of a Manor, and that he and alli thoſe whoſe Eftare he has therein, had 
2 Gurt Baron, that would be a void Preſcription, becauſe 3 Court Baron is incident to a. Hanor of Courſe, 
and this is the Reaſon of Lanc's Caſe. Per Holt Ch. J. 12 Mod. 5, 3. Mich. 13 W. 3. in the Caie of 


Bay ward v. Kinſey. 


8. C. cited 4. A Que Eſtate of an Intereſt in a Term for Ntars from one A. B. to the 
Ow. god Plaintiff, by way ot Title, was held not good. D. 171. b. 172. a. 
2 pl. 9. Mich. 1 & 2 Eliz. Anon. | 
Thurſton's Caſe. 


S.C. cited 8. In Intryfon brought in the Exchequer, the Defendant pleaded a 
16. QueEttate of a Term from an Ablot to one A. B. and from A. B. to himſelf. 
Sg. i» The Attorney General maintained the Intruſion, and trarers 
Eliz. C. B. in y ' e intruſion, travers'd the Leaſe 
Thurston from rhe Abbot; The Defendant had a Verdict. Upon Motion in Ar- 
Cale. And reſt of Judgment it was held, That the Pleading the Que Eitare was ill 
1 in this Cale, becauſe in Intruſion the Defendant muſt make Title; but 
and 238. b. the Attorney not having demurr d to it, the Queen cannot now take Ad- 
in the Mar- Vantage ot the Badneſs of the Plea. D. 238. b. pl. 37. Paſch. J Eliz. 
peu 37- Attorney General v. Hudſon. 5 
where the 
Defendant in Ejectment pleaded a Eftate from the Leſſee for Years of an ij i 
how he came to his Eftate : And — Court held it a good Exception, and 8 — ” 
came to an Eſtate in the Term, becauſe it cannot be but by lawful Means. —- Hob. 322. in the Caſe 
of Elwis v the Archbiſhop of Bork, fays, A Term never bears a Que Eſtate. One cunmmot plead a 
Que Eſtate of a Leaſe for Years, or at Will. Co Lit. 121. a. () — Bur Sid 298. Mich. 18 Car. 2. 
3 Won 6 Que Eſtate of a Term for Years, as well as of any other par- 
In Covenant the Plaintiff ſets forth a Leaſe made by the Queen to G. Z. and bri be Rowerfon to F imſelf 
7 dizers Heſne fares Lot the Tele of the. Tens to the Detendant 72 7 2 4 * — 
eſne Conve y ances in general, Concurrentibus his quæ in Jure requirun tur; anDalign'd divers Brea- 
r Conventiones, "T'ne Plaintiff 


ches in not repairing the Premiſes. The Defendant pleaded Non infregi 
demurred. It was adjudg'd, That the Pleading an Eſtate in 4 Term in awother Perf ter whom 

he does not claim, but who is a Stranger, is for he is not privy to rhe Eftare and Coporances to 
a Stranger; But to plead an Eſtate in himſelt, or in any other under whom he claims, is not god. and 

cited Hill. 18 E. 4. pl. 29. and D. 238. pl. 6. and that fo it was add. Mich. 18 Car. 2 3.R. Wye 
v. Mard. And that fo are Co. Lit. 121. a. and 3 Cro. 22. te be intended. Lev be 2 Car. 2. 
C. & Pitt v Ruilel. | - 55 


7. In 


BY —_— I 7c xz 


6. In Treſpaſs for taking an Amercement the Detendant preſcribed for a 
Turn or Hundred Court, and did nat ſbea any, or what Eft ate he had thercin, 
or before whom it Was held; The Court held, That a Preſcription to a 
Hundred by a Que Eſtate is not good; becauſe an Hundred ts not ma- 
nurable, bur lies in Grant. But the Defendant ſhould have alleged, that 
the K ing, and all they who were ſeiſed of the Hundred, have bad, and 
ime oat of Mind have uſed to have a Court &c. 1 Brownl. 198. Paſch. 9 


Jac. 1. Durney v. Hardington. | 


(B) Pleadable of what Eftates. 
. IN Afiſe the Tenant pleaded Gift in Tail of the Anceftor of the Plaintiff Br. Afiſe, pl. 
1. af jr N arrauty, Olic Hſtate he has, and hea) no Plea, but the 1 by 43. 
Aſſiſe awarded; for be cannot have the Eftate of the Tenant in Tail Contra, 50. Bur 


of Feoffment wich Warranty, Eſtate &c. Quere, It he had averr'd the in Afſiſe 
Life of the Tenant in Tail. Br. Que Eſtate, pl. 28. cites 30 All. 28. Yiu phad- 
That A. 77 


nant for Liſe, the Remainder to B. in Tail, leaſed to the Plaintiff, and dy d, and B enter d, Due Eſtate of the 
ſaid 1 — ntoyng and admitted for a Bar by Que . the Tenant in Tail; ILSS! 
and yet it ſhall nor be averr'd in his Life. Br. ; Ty -; cites 2 H. 4. 25. 

A Man may make 2 Bar by 54 a Tenant in Tail, if he avers his Life, and other wiſe not. 
Ho of other particular Eſtates of Franktenement. Br. Que Eſtate, pl. 29. cites 5 H. 7. 39. Br. Barre, 
of — by 15 — — WTR One Eftate of a particular E. 

It was by the Jultices, I har a cannot convey an Inte: a Prue Eſtate of a ar Eſtate, 
As Tail for Lite cv for Years, without ſhewing how be has Lis Eſtate, be it cn the Part of the Plaintiff or 
Petendant, but ſhall ſhew how he has the particular Eftare. Br. Que Eftare, pl. 31. cites 7 E. 6. 

InTreſpaſs Preſcription was made by a Que Eſtate to CO. Acres omni tempore Anni, and Iſſue was taken upon 
te Preſcription ; and becauſe the Eſtate in one Vaveſor, </o claimed from the Cn, under whom the 
Defendant did claim, was an Eſtate Tail, the Preſcription was held not good which founded in Fee 
Simple; And in tizat Caſe he ought to have lay d the Preſcription in the Crown. And it was Farther 
held, That a Que Eftate cannot be of a Tail. Clayt. 30. pl. 52. Sir William Savile v. Grinſditch. 

A Que Eſtate cannot be pleaded of an 2 in Taii; for * none can have his Eſtate, and the Books 
5H. . 39. a. 7 E. 6. tit. Que Eſtate. Br.31. 15 E. 4. 16. a. 2H. 4 25. are to be reconciled on 
this Difference, That if a Common Perſon, being Tenant in Tail, rs totum Statum ſuum, this is 3 
durirg his Life ; and ſuch Grantee may plead it, and aver the Life of rhe Tenant in Tail ; but he 
cannot plead it by a Que Eftare. 1 Rep. 46. Trin. 42 Eliz. in Altonwood's Caſe. For it is an 
Incident inſeparable to his Perſon and Blood, and cannot be transferr'd to any other. Cro. C. 428. Mich. 
11 Car. in the Cafe of Stone v. Newman. | 


pl. 41. cites 39 H. 6. 24. fri fas Low, 

| That if a 
Man recovers Land againſt J. S. er diſſeiſes F.S. he may plead, That he has his Eſtate, and yet he is ia 
the Poſt. Ard — ſays, That tiiis dba Law. : | F | 


3. A Que Eſtate may be pleaded of any Efate of Freehold, with an 
Averment of the Life of him whoſe Eſtate &c. and fo the Books are to be 
underſtood, bur not of a Leaſe for ears, becauſe ſuch an Eſtate cannot be 
gain d bur by lawtul Means. But a Que Eſtate cannot be pleaded of 
Franchiſes, becauſe they are Things that lie in Grant; but ocherwiſe if 
they are appurtenant ro a Manor. And fo is Crompton's Juriſdiction of 
Courts to be underſtood. Per Hale Ch. B Hard. 459. Patch. 19 Car. 
in Scacc. in Caſe of Attorney General v. Meller. 

4 Tho' an Eſtate in Borough Engliſh be a cuſtomary Eſtate, yer a Per- 
on that is ſeis'd of ſuch Eſtate may preſcribe. 5 Mod. 206. Patch. 8 
W. z. Richards v. Hill. 


C) Plead- 


1 36 Que Eftate. 


— — 


(c) Pleadable. How. And Traverſable in what Caſes. 


IN Af -mlant (aid that F. M. recover'd Damages in Tre 
þ ren 
2. 


e of the ſaid J. N. the faid Defendant now has, Judgment &c. PT 
Eſtate, pl 44 cites 38 Af 4 | 
In Athſe the Tenant pleaded in Bar by Fine levied by a Stranger to P. 
and S. and to the Heirs of P. Due Eftate T. his Father had who died, and the 
Land dejcended to the Tenant, and gave Colour. Brook fays, Mirum of this 
. P Co. Que Eſtate; for H. 2 E. 6. it was in B. R. that the Eſtate 
Lin 121. b al nor be alleg'd in one who is Maſue in the Conveyance, but be al- 
(% bur fays leg d in the Tenant bimfelf, viz. One Eftate the Tenant has; and yet it 
_ was permitted above; and the Plaintiff ſaid that one S. was ſeiſed in 
the contrary. and infeoff*d bim, and travers d abſque hoc, that T. had the Eftate of P. and 
K. allowed ; and yer it is faid elſe where, that the Que |; 


ate 15 
xt traverſable, but where be who traverſes it claims by the ſame _— . 
* ö 


whom the other claims; and here he ſays one S. and does not 
aforeſaid S. nor he mentions nothing of P. and yer permitted, but no- 
thing is faid ro it. Br. Que pl. 8. cites 11 H. 4 81. 
3. A Man pleaded Villainage in the Plaintiff; and the Plaintiff ſaid that 
at another Time F. N. Lord of the Manor of D. to which he is ſuppoſed tu be 
Villeis regardamt, pleaded Villeinage in another Action againſt the now Plain- 
tiff, in which the now Plaintiff was found Frank, Que Eftate of the ſaid J. 
n Manor, and a good Plea. Br. Que 
Eſtate, . cites 9 H. 6. 67. | 
Br. Avowry, 4 endant avow'd and alleg d Seiſin in F. P. of the Service, who 
pl cites was Tenant in Fee Simple, Cue Eftate the Plaintiff bas; and the Plaintiff 
Wir che [aid that R. mas ſeiſed in Fee, and laaſed to him for Term of Tears, by Virtue 
Dafendans F whoſe Poſſeſſion &c. abſque doc, that the Plaintiff was ſeiſed in Fee Tem- 


awow'd for pore c „ and the econtra. Fulth. ſaid tbe Iſſue ſpould be, abſque 
75. n hoc, ih eee D. tempore Captionis - Bur Port. 

d No; for ir may be that he is in by Diſſeilin, and chen he has not 
Plaintiff his yet he is Tenant as to the Avowry ; quod Newton con- 


E 


Que 


F celhr. Eſtate, pl. 13. cites 22 H. 6. 34. 


tbe Manor 

D. and of the 

Statute, to hold by Fealty 

= IF. in T. bad nothing in the .Manor at the 
the Feoffment, , by which he had Judgment to have Return, and none 

took E the Que Eftate, pl. 14. cites 22 H. 6. 50.——Br. Avowry, pl. 60. 

cites S. C. | N 

Br. Iſſues 5. Where a Man pleads, That thoſe who were Parties to the Fine Nathi 

i . 1 Wer ine Nothing 

pin'd, Pl: 3- bad as the Time &c. but J. N. was ſeiſed &c. Que Eftate he has, he thall 


conclude, Et de hoc ponit ſe ſuper Patriam, and the other ſpall ſay, Et iple 
fmiliter, without other Rejoinder. Br. Replication, pl. 5. cites 33 H. 


6. 21. | 

Br. . 6. It was faid, that where the Demandant and the Tenant claim by one 
_-_ wt” and the ſame Perſon, there the Que Eſtate alleg'd in the Pleading is tra- 

80 ——-_ verſable. Br. Traverſe per &c. pl. 221. cites 6 E. 4. 12. 


per &c. pl. 231. cites 10 E 4 6.—— ½ Writ of Entry in Nature of Afſiſe the Tenant ſaid in 
Heck that J. & was ſeiſed and died ſeiſed, and C. bis Daughter and Heir enter d, 2 was ſvis'd in Fee &c. 
Que Eſtate the Tenant bas, and the Plaintiff claiming by C. &c. where nothing paſi'd &c. enter d, upon cum 
= Tenant re enter d. The Demandant ſaid that this ſame J. S. was ſeijed, and died ſriſed, and C. enter d as 

Heir, and took to Baron N. Villein in groſs of the Demandant, and ſbecu d hoc by Preſcription, and had [ſue 
D. and cied, and D. enter d as Heir, by «:bicb the Dem. znd ant entered as in Land belonging to Lis [Ulein, and 
was ſeiſed, and . by the Tenant, abſque hoc that the Teaunt bas, or ever had the F fate of the ſaid C. prout 
&c. and ſo has Liſue upon the Que Eltate ; and fo ſee the Que Ellate travers'd, and yet the 3 


. ye whoſe e ga have us 


2 Que Eſtate. BR 137. 


— — 


2 i = ds him whom the Tenant claims, bur he claims of himielf in the Pult, by 
d ins Manner by Vie Br. Que Eſtate, pl. 11. cites 19 H. 6. 56. Br. "Traverſe 
r 36. 57. 8. C. | 


the Plaintiff in the Replication may convey to the Tenant the 
hs by Boe Eve without ſhewing how he has his Eftate. Contra 
Act tO ez as in Replevin a Man avows pon one, Que : 


Tenant the Plaintiff bas, and there the Eſtate is traverſa 
quod Brian and L. itt leton conceſſerunt; and /o above f 1b 
8 Br. Que Ettate, 5 
cites 18 * 

8. In T & the Deſendane juſtified for Paſture for 100 ank 
preſcribed that they, and all whoſe Effate they had in Cridleng Park Tim 
aut of Mind Ec. bad Common &c. and it was holden a good Preſcriprion ; 
tor although ir is now a Park, this Park ſhall be incended tv have Com- 
mcacement when it was arable. The Reporter thinks it had been better 
to have laid the Preſcription as Owner of fo many Acres of arable Land 

1 An. 110. Sir William Savil v. The Matter and Fellows of 


's Tie Hecband ſid in Right of bi Wife pleads that he, and all 
to have a Commun 
tor the Eſtate is in the Wife ; but he ought to eaded 
tea? is Wii, and ts uboſe Etc the ſe e hath, or whoſe Eſtates 
they have, Have Per Cur. Noy 66. | v. Walle, 
Thee is a Dee ot the Conveyance to 
the Matter, and the Matter it ſelf ; as where one, who = Woaniey » This 
ro himſelt to a Leer, preſcribes that he and all rhoſe, whoſe Eitare he has 
in the r This is good; for the Pr 
in the Hundred is onl - bur when he claims any 
which les 3 eee ori inally of it ſelf, he can't — ri 


— * Rep. 39. b. Trin. 11 Jac. in the Biſhop of 


Salts- 

wy 01 Is pra ation was founded within Time of Memory, then in 
rn _—_ ESL 
hi Blanc £2 hard, have uſed &c. and then from fuch Perfon to 
derive their Title, and ſhe the Deed. Per Doderidge J. 2 Roll Rep. 


376. Ni in Caſe of Slowman v. Weſt, cites 8 E. 4 Abbor of 


I2. Ee is © ime whine cription is to the Thing in Groſs, * Or 
and where ro a * Thing Incident ; o_—_ is 4 Thing in 3 
Rext or Way, it cannot paſs bur by Deed ; bur when a Way is incidene 387. S. C. 

to another Thing, as Land, in Action ſar le Caſe tor this Way 
it is 2 ſufficient claration to ſay that the atius was of the 
Houſe or Land, and leaſed &c. and fo to preſcribe by Que Ee, ts well 
enough ; and cho it is true that a Corporation cannot have Land with- 
rr ye = pe ny 
tion comes to the Land; and ad 22 — 
againſt Doderidge J. 2 Roll. R. 397 

13. Tho' the P is Debs for Rent may pe Eſtate is the 
Defendant generally, without thewing how, yet where a claims under 
a ELD there he ought to ſbem the ſeveral Af anents, for the De- 
-— | da Skin. 303. Mich. 3 W. & M. R R. 


Nn (D) Pleadings. 


Que Eſtate. es 


— — N 
n —— K 2 — W 
- = * 
32 


(D) Pleadable; By whom. 


1. 1 N Ward, the Feme Defendant conveyed herſelf to the Seignior 
= in 2 the Death of ber Husbana, 5 hs be 
of the King in Capite, and that the Tenant and bis Auceffors held of the 84. 
ran and his * Due Eftate ſpe has in Seigniory ty an elder Feuff ment 
them be held of the Plaintiff &c. And fo fee a Feme, who is Tenant in 
Dower, allege that ſbe has the Eflate of her Barun by Que Eſtate &c. 
where the Baron had the Fee-ſimple, and the Tenant in Dower not. 
Br. Que Eſtate, pl. 10. cices 21 E 3. 41. Es 53 
2. Me nos. Nen, the Tenant ſaid that A. Que Eſtate the Plaintiff 
bas in the Scigniory, fen d B. Duc Effate the Tenant has in the Tenancy, 
' bold by 6d. Rent ern 
| Que Eitate of both Parts. Br. Que Ettate, pl. 26. cites 


may make Title by a Que Eftate, without ſoewing 
— — 4 | ot rhe other, contra of the Title of the Plain. 
Eſtate i the ; For he thall not make it by Que Eſtate, but convey it by Grant 
Plainiff, but &c. and ſhew how certainly ; note the Divertiry. Br. Que Eſtate, pl. 
cannot convey 

Tizle to Fimfel . Ct | 

But in Treſpaſs | Goods taken he ſaid that G. of 

and Fealty, and 'tq rendev the third Part of bis Goods at the Death of wwkatſoruer Tenant &c. by Cuſtom &. 
and alleg'd Seifanhg. by the (Jogs and that G. dy'd ſeiſedyand the Plainti, his Executor, took the Goods, 
and the Deteauant took them in Part of the third Part, | Si Actio The Plaintsff ſaid, that 
one J. S. Que Eſtate the Defendant has in the ory, i d one W. K. Ine Eſtate be bas m the Te 
nancy, to bold by 4s: only, for all Services, and the Deed, to which the Frior was compelled to Au- 


ver; Note, = Que Ettate alleg'd by the Plaintiff, and the Reaſon ſeems to be inaſmuch us che Defendase 
þas offrm'd line, Tenant, and he is nt to make Tülle to the Land here. Br. Que Etta, pl. 6 


cues 2 H 3 | ; | | 

Kin Atocury for 10 s.. the Plaintiff ſaid that F. N. Dae Eftate the Deſendant has in the iory, can- 
e —— Plater has in the Tenancy, all bis Eſtate to bold by 34 
for all Services, and allowed;  the:Reaſun ſeems to be inaſmuch as the Plaintiff after Avowry is in 
Effect Defendant, and the Avowant is Actor, but not a Plaintiff; _—_— — 
the Que Eſtate in the Seigniory. Br. Que Eſtate, yl. 47. cites 30 H. 6. 7.—8. P. Br. Que Eſte, 


» pl. 1. cites 2 H. 6. 10. 
and the 


ances, not being; privy to them; per Hale 
if Eftate be by Defendant, 
"56. Thurſton? Cale | MO FG 


id I 


f In Fotmedon the Tenant vouch'd F. who entered into the Warranty, 

pleaded Releaſe with V. ay of the Anceſtor cillateral of the Deman- 

to W. N. then Tenant &c. One Eftate he has 

&c. and a good Plea; For he is Tenant by the Warranty, and enam 

in be not Tenant in Fact; quod nora, and it ſeems that he 

had Eftate of the faid W. N. betore the Gitr in Tail. Br. Que 
Eſtate. pl. 1a cites 22 H. 6. 13. | 


5 A- 


5. A Man may aver the Eſtate of one who was ſeiſed in Fee 

bs; For if he diſſeiſed him he has his Eſtate and Fee-timple, 12 Re. 
by Tort, and may plead a Deed. made to the Diſſeiſee, but cannat Vouch covere:, os 
i Devin Warrant, but plead in Bat Que Elass, pl. 33. cites 6 E. any ocher 


+ PS. Eſtate, Co. Lit. (t)—— Where pleading Efbate 3 in the Fog 
2 plead 121. a. (t 
Mo he that has a en * ven in Cafe N en — 2 


W n Hard. 459. Attorney General 26. „ wag ti 


nun Fee ane becale the Plain e beer the 
r nn ts. 


4 — Nr &c — 
for themſelves, their Farmers and Tenants, „ 
La make 0 Leaſe of Pacer the faid Mannor to the 


ſaid 
; and 


— Deo. Bur 
| becauſe Ae is by 
1 and it is but a Co to the Aſtian, 
on the Diſturbance done to him in Poſſeſſion; 
Rent, or Common in Groſs, wh center AG oe 
ae. For abr Toh 
. —— — alk. e, Nr 
2 Termor for Years cannot declare on a Eflate. ; Salk. at. 432 
9.3. B. R. Dorne v. Caſhford. "00 _ 17 
e 


(E) Plead- | 


(E) Pleadable ; How. YYithout ſhewing how he came to the 


Que Eftate. 
4s wobere be x IF Man pleads Matter in Bar by a which he 
— E » , wy weirbg Aly Ge Ele, pl 3 


r TE. 4 26. per Markham Ch. J. 


bas; Recovery i 2 Efate is 
made to encebes. Ry 4 l fe — 77 D. Gr be Que Eftate he has, and [fue 


I not be of the : es Plea that J. H. 
N eee — al 


the Releaſe the Ancytr of the Plain. 
wo A. B. t 1 «3-4-4 | 
ate he 
ö 
d to anſwer to the Deed. Br. Que Ettare 


Ibid.—& of les 


he 
= re —— rw Hertha Bn 


Sho nies of 4 Fine, the Tenant ſaid that the Parties to the Fine 
pwr at the Time Sc. - Dan N. was ſeiſed in Fee, Due Eftate he 
ate is i4 


nth to the Tenant in the Aﬀion ; j But Prifor 
hel Plea, and n no Diver- 


SET 


ws. 7 Ela, th 4 the 
the Avowant had his Eſtate, and yet 


. Eſtate, pl. 21 cites 39 H. 6. 8. 


— _ 


(F) Pleadable, How ; IV chan ſhowing Bi. 

of Rent. the Defendant made which the Plain- 

"I vil the Gert the ef Rene and the Aſie 
pet 1 * the 3 EA whe Pony 
theſe, Que Eftate were the Rent, and be /eije 
and the — in Aid of the Verdis ſhewed Deed, by which he pur- 
chaſed the Rent, bur not of the Commencement thereof, and it was a- 

warded thar he recover. Br. Eſtate, pl. 39. cites 13 Aff. 4. 
2. A Man hall nor make Title to a Rent of which be and bis Ancefars, and 


Efate &c. have been ſciſed Time out of Mind, wichour ſhewing 
Speci of the Conveyance. Br. Titles, pl. 33. cites 31 Aff. 23. 


cites 22 Aff. 8 Br. Que Eftate, pl. 16. cites 24 E. 3. — Br. Preſcrip- 
EIT S. P. Br. Monſtrans, pl. 91. cites 22 Aft. 5;. — Put in 
ac 2 L Rent, the Plain 


” ſcribed in bim and his Anceſtors — Que Eſtate his Anceſtors Lad 
Time out of Mind, and it was 4 — a good Tirle, and Error was 22 4 art and ! 0 Ink 


W 


Quia Timet. 141 


= ed, Quod nota, without ſhewing Specialty of the Que Eftate. Brooke ſays the Reaſon ſeems 
* his Anceſtor had the Eftate which proved a dying ſeiſed, and Deſcent to the Plaintiff. Br. 
Que Eſtate, pl. 24 cites 23 Aſſ. 6 Br. Titles, pl. 26 cites 8. C. 


3. But it is Title to the Rent that be is Lord of the Manor 
and that be ani bis Anceſtors, and thoſe, Que Eftate he bas in the > of — — 
have been ſeiſcd of the Rent as Parcel of the Manor Time out of Mind. Br. 22 x 55 
Tiles. pL. 33. cites 3 1 Atl. 23. — 31 
ſtrans, ci Aſſ. 23 And the Reaſon Rent be claimed 
41 fewigy der w —— it is — —_— or 8 to the ines 1 
cauſe the Manor or Land may paſs by Livery without Deed, and then the Rent goes with it. — e 
Preſcription for Common aut, E ftovers appendant, and the like, or in cquittal againſt a Lord, and 
thoſe Que Eſtate the Lord has in the Seigniory &c. 1 - Que Eftate, pl. 
16. cites 24 E. 3.— Br. Preſcription, pl. 29. cites 24 E. 3. 23. 39. ” 


4 It is a good Title that be and all the Lords of the Minor of D. have 
len ſeiſed of the Rem Time out of Mind. Br. Titles, pl. 33. cites 31 


23. 3 

A Man cannot convey to Rent, Advowſon, Common &c. which lies Br. Mon- 
1 Grant en by Deed, without ſhe wi Deed; Contra of Land, and —_ 
Things which may paſs without Deed. Br. Que Eſtate. pl. 36. cites 18 E f. © 
4 10. per Littleton. | 


For muze of Sas Shore bv Gaonh, e 


D. S. P. Br. 


Quia Timet. 


: , 3 . A 1 3 


Quia timet. Relief. In what Caſes. 


I. Warrantiæ Chartæ, or a Writ of Meſue may be brought before 
A the Party take Loſs. Hob. 217. in the Caſe of Crookhey v. 

cod ward. 

2. Suits Quia Timet only are proper in Lam and Eguity; It is at Law 
of a3; arrantia Chartæ; in Equity, as where A. grants a Rent Charge of 100l. 
per Annum in Fee, and deviſes to B. for Lite, Remainder to C. in Fee, 
and dies; C. exhibits his Bill to compel the Tenant for Liſe to pay the 
Arrears, elſe all will fall on the Remainder, and this has been decreed ; 
and the firſt Cauſe abour Contribution was berween 
and where A. had Mortgaged the Manor of Guildford for 
2500 |. and then deviſed to B. for Lite, Remainder to C. in Fee, C. pre- 
ferred his Bill to force B. to pay his Share of the Mo Money, and 
decreed accordingly, and there have been 20 Caſes tince of the like Nature. 
Chan. Caſes. 223. Hill. 25 Car. z. in the Caſe of Hayes v. Hayes. 

3. A. granted 2 ſeveral Leaſes to B. B. aſſigns em to C. in Conſidera- 
don of a Bond of 300 1. Penalty, zo pay B. 20 f. per Annum for Life, and 
a! the Kent, as it ſhould grow due, to A. The Rent was 140 l. in Ar- 
tear to A. and the Leaſe forfeited thereby, and A. entered; but on Pay- 

ment ot the Arrears by C. and his filling up the Leaſe, A. in the Fine 
allciyed C. the tull Value, notwithſtanding the Forteirure, C. ſug- 

Oo geſted 


Quia 1 imet. 
ted in his Bill a Danger of Eviion, by reaſon of a ſecret Truſt tor the 
Children ot B's l But B. ottering to indemnify C. 8 
the Claim of che Children, tho they had exhibited a Bill concerning the 
Premiſes, the Court decreed Payment of the Arreats ot the 20 l. per 
Annum to B. and to continue Payment, B. giving Security to indemnij 
C. to be 2 by the Maſter. Fin. R. 49. Hill. 25 Car. z. Powell v. 
Morgan and Crotrs. 2 l 
4- There is no Inſtance of a Prohibition, Quia Timer. Arg. Vent. 313. 
1 8 - 8 entre. che 6 
. Money br t into uer was e ucceedi 
A. tearing a Sequeſtration, brought his Bill againſt the Es. 
ecutor of the former, and a Demurrer to the Bill was ditallowed, and 
that the Plaintiff might proceed in Chancery. Chan. Cafes. 300 Mich. 
29 Car. z. Ay loff v. Fanſhaw. . 


= 


yet decreed in 
146. Mich. 35 


r * 


r 


— _— - 
* N 1 


(B) Quia Timet. Actions in Nature of it. 


kndit = 1. FNTHERE a Mem recovers in Precipe quod reddat by Deſt, le 
P w_ = Fall not have Writ of Right, nor Quad ei deforcrat till the De- 
_ = mandant has eatered. Br. Petition, pl. 26. cites 5. E. 4. 118. 


veuc hes one | | | 
< ho enters into the Warranty, and caunct bar the Demandant, by <:bich Le has Judgment againſt the Tenant, 
and the Terant over in Value, the Tenant ſtall not Lave in Value till the Demandant has ſued Execution. Ibid. 


Nor Ne. 2. A Man ſhall not have @ Curia Claudeade till be te damnified. Br. Peti- 
. tion, pl. 26. cites 5 E. 4. 118. 
diftrains, which way <1 Caſes were denied afterwards, and that a Man ſhall have them before his Vex- 


2 rn iſe of Damages in the Curia Clandenda, nor of the Diſtreſs in the Ne injuſte vexes is not traver- 


G 


'; Where a Man recovers upon falſe Verdict, Atraint does not lie till 
r ſued; Contra, in Writ of Error. Br. Petition, pl. 26. cites 
; L 11 ' We TY | | 5 AARP p wigs 8 by 4 | 
And Writ * 2 of Warrantia Charte lies before Damages and Recovery Pro 
Aeſne lies Loco & Tempore. Br. Petition, pl. 26. cites 5 E. 4 118. 

ia timer diſtringi. Ibid.— Ad after Nusser axvarded in Replevin the Plaintiff may have ſecond De- 


Thing to B. with Warranty to pay for it at a Day to 


| ory 
before the of Payment, becauſe it is in A.'s Power to bring his Action. 
Arg. —_— Trin. 11 Jac. in Caſe of Freeman v. Shields; cites 9 


(t) Lies againſt cobom. 


Vid Juris clamat does not lie againſt Tenant in Jil after lity 
of [five extinct, e . By 


Quit Juris clamar, pl. 1. cĩtes 43 E. 3 
2. It the Tenant dies after Grant of the — by Fine; where the Re- 


Br. Attorn- 
W__ 100 


1 was over to another far Life, before which be attorns, the Grantee 


never ſhall have Action of aft, nor iſtres for the Rent; for it was his 
own. Folly that he had nor ſued «Quid Juris uris clamar, and ſhall not have ir 
now againſt him in Remainder, as the Remainder was over for 
Lite, the Reverſion to the Leffor. Per Moile and Aſhton. Br. Quid 
1. clamat, pl , 1 

3. Where a Man leaſes fo In and aſter 

the Reverfion by Fine, an * Ras ie Ties 

ment, it he in Remainder for Life attorns, it is good; A 
pellable by this Wric. Per Choke; and therefore ir ſeems that Quid 
Juris clamat does not lie agaiaft any but againſt bim, who was Tenant at 
—2+ addy Br. Quid Juris clamar, pl. 21. cites 34 
H. 6. 6. 


(B) IV rit good, and Proceedings. 
N Quid Juris clamat the Proceſs is Diſtringas ad ** Br. 


Proceſs, pl. 137. cites 21 E. 3. 1. 

2. Quid Juris clamar by 4, by Reverfron granted to them and the Heirs 
of "the aue, and the chf them who had nothing but for Life died pending the 
Writ, and the Tenant pleaded it; Fudzment of the Writ, and upon good 
Argument, becauſe nothing is to be done bur Attornment, which 3 


be made to the Survivors, e 


rantee dies before Attorn- 


tor Term of Lite ; therefore the —_ was awarded good. Br. Quid | 


Juris clamar, pl. 8. cites 43 E. 3 
3. Quid ſuris clamar ind * ** Sheriff tre'd that 10 ene is 4 
Gt, and has nothing in 0” and the other anſwered Greg he i ay Sole 
Tenant, ment of * Wri et Diſtrin 1 ainſt him 
who m6 ae Nihil in enn —— b. ben in 
the Abſence of the other. Brook ſays, Quod vide Grand Miſchief for 
the other, who is 'Tenant in Fact, as to the Iſſues return d; OT 
attorn, if he will. Br. Proceſs, pl. 52. cites 38 E. 3. 28. 
4 In Quid Juris clamat by 2, if rhe one is 


take the whole Attorament, and the other ſhall not be Eder d, and the Fine 222 


2 * ingroſs'd of the whole. Br. Quid Juris clamar, pl. 8. cites 48 
E. 3. 32. 


Br. Quid 

ris . 
12. cites S. C. 
And they 
cod not 
Write to the 
jy - ng this 


the other 


mall foe forth; and fo this Writ varies Ee IP... Ibid. 


$. Where Fine is amid he Juris clamat ang ht to be ſued before 2 
de 1 for after * Ingroſſi - F Quid * chan hes ; and then 
he 


S. P. And 
the Fine is 


ſaid to be 


744 &« Quid Juris damat 


1 große he ſhall not ith the Waſt, nor make Avowry wichout ha having Artorn. 
when the ment, ao be compell'd without Writ of Rowen Juris clamar 
yher rakes Br. Quid Juris clamat, pl. 14. cites 22 H. 6. 13. Per & Cur. 

rures 


ofghe Fine, ard delivers them to the Party to whom the Conuſance is made, and afice thet the Qua 
mall not have Quid Juris clamar againſt the Tenant for Life. — 75 Be. 


— 

rr reſt 

vitia , and that the Plaintiff had purcaaled 

— } — for Term of Like Gal y, whereas we have Warranty agninſt 

ney aſter a the Grantor, who hes Alies.on mots 16.26; in Vale; Judgment it to 

- +" you we ought to artorn ; and of this Plea the Court took Day to advi 
——_ upon tuch Iſſue rhe Feme may mate Attorney by Bill. Br. 


he pleats unn cites 21 E. 3. 48. 


ſuch a 
that be all ori is . ie be found vg kim eg den n cla ha he h make Arr | 
after the Plea pleaded. F.N. B. 147. (A) 


2. In id Juris clamat the Tenant, 27K aid, that Fine was levie 
to D. for Life, the Remainder to K. for Remainder to the right 
Firs 'f the 2d B and that D. granted to © by the Deed which he herd, 
that he might cut and ſell the Trees at his Pleaſure ; and atter D. dic and 
3 bis Heir granted by Nine to the Plaintiff, and faving the Advantage of 

he is ready to attorn. And per Car. This is a good Grant; for 
8 becauſe be has only tor Term of Lite in Fo- 
ſeſſion, yet if K. dies, then a Fee ſhall be veſted in him; and therefore he 
ESR, by Feoffinenc in the Life of K. But per Thorp, coucra 
* Br. Quid Dr 
3: S Tenant ſaid 
e premiſe ought 1 

ad tht the Tenn held for 


the 

that the Tenant beld 1 60 Term of Life 
+ — gave by the Deed : 
the Note ho and fo note, that he was 


the ks, upon upon which he 
as the Nate ſuppoſes, abſque hoc that 
prout &c. Priſt, and the others econtra; 
'd to anſwer 0 1% Deed, and yet a Stran- 
by the Ker. Br. Quid Juris clamat, pL 12. cites 38 E 3. 20. 

Deed which be had veleaſed to him and bis Heirs all bis udgment ſi Actio. Belk. offer d to 
r n upon which he ſaid that he held 
of tle Ganfer for 2 e the Day of the Note levied, abſque boc, that be before the Note, Priſt, and ad- 
mitted for gout wit hof ſaying ug expreſaly 2 Net the Deed d of the Conuſor ; for he has denied ir, as u Stran- 
ger may whereu was received, and the Tenant alleg'd the Deed ar I. and the 
other pray d ke vie the is, & non Allocatnr, but was of L. and Proceſs was made againft 


| the Witneſſes, as it was ſaid. Br. Quid Juris clamar, pl. 3. cites 43 E. 3. 34 


4 Quid Juris clamat 4g gag oe. age Fre agar the New of « Fw 
22 77 that where the Defendant held for Term of 8 Years, of tit 
Grant 7 2 3 to him caught tu revert, to remazs 40 the 
Plaintiff C. char ir is admitted to lie as wel/ WpoR 4 Lale for 
"_ @s tpon d Lene fir Life ;) the Defendant ſeid, that 7 Stranger wits 


eric; Js 


| 


| Quod el deforceat. 


— 
* 


| (Double.) 


the Defendant claim d Fer, and the Plai 
Term of Life the Day of the Note let 
of the Note levied; and it w 
been received, and in fome 


22 
or not ; 
the Note 
Re And per 


. Quid Juris clamar, pl. 22. cites S. C 


per 
If it be found that they have 


Mt 
8 n 


— —  — «4 


Nafts, hat whe Nan is Dower is Plot 


10 


— Pee. Br. Quid Juris clawat, pl 1 5. 


Word; foe 


FY We” 


155 
= 
F 


N 
: 


F 
1 


| 


> 
It 


1. Nef. 2. cap. 4 
13 £4. 1. riage, by the Courteſy for Life & i. 

Land by Default, the Tenant is cumpell d to ph bis ay p 

ach the Reverſioner, if they have Warranty ; and then the Plea ſhall 

—_ 133 tbe „ Men 2 to the * of the 27 * 
b the Tenant recovered by Default ; o from many AiJions t 

kr, - |» an — 
the Tenant 


this Statute {of ya Writ of Right, a 4 
a Seri er Lis * 22 long by 


holdeth it ſo faſt, as the 
| 75 th or the 


0 
> as. a. 2 Pu 


(A) Lies for whom, and againſt cuba 


s Land in a Cefſavit brought againſt him dy 
TIN a Fa are rhe Statute of 


7 Default in Trive f facias, where her Baron was not 
ſee that y * him ho was not Party to tho 


Party te the Dfs. And 


| forceor 
Owner is driven from his Real Precipe, nbi Unde A. 


„„ Ouner, * his own. 


4 —ä3 - =. ——— —_— — -— = — — 


— — 


* 


Teng; And Per Belk, it lies againf ane who was not Party to the Lyjuy, 


Br. Quod ei detorcear, pl. 3. cites 42 E. 3. 30. 
„re Geforce was t by tus Men as Heirs in Tail in G my). 
kind, which they claim'd to hold to them and the Heirs of their Bodies 
tHaing ; And awarded good, notwi ing that they cannot 
of cheir Bodies. Br. Quod ei deforcear, pl. 5. cites 46 E. 3. 21. 
eners, Tenants in Tail, loſe their Land by Default, 


SP. 2 Inf. 4. If two Coparcener | 
37 ſhall join in a Quad ei deforceat; and yer the Default of rhe one is nc 
| the Default of the other. FP. N. B. 154. (H) cites M. 46E.3, 

. It Tenant for Term of Life, or Tenant in Tail be diſſeiſed, they ma 

have Quod ei deforceat as as upon Recovery by Default, for the, Ka,. 

tute of Weſtminſter 2. la upon Recovery Ly Def au; but there as 4 

Onroad ei deforceat at Con and be ic Diſſcifin er Recovery by 

Default, all is one; for neither the Writ nor the Declaration ke Mention 4 

any Recovery. Br. Quod ei deforceat, pl. 1. cites 33 H. 6.46 

If the Huſ- 6. If oy © be ſeiſed in Jure Uxeris, and another recovers againſt bin 

ault, and the Baron dies, the Feme ſhall have a Cut in Vita, and not 
«d of Land Quod ei detorcear. Br. Quod permirrar. pl. g. cites 2E. 4 11. 

in the Riekt | * 

the W ite for ife of the Hife, and loſe the Land in a Præcipe quod reddat by Detault, vet 

Tr N F. N. B. 156. (A) | A * 
So if a Woman loſe by Default, and taketh Futhand, ſpe and ber Hutband foall Eaxce the Quod ei defor. 

ceat. F. N. B. 155 (F) | | | 


| Ibid. inthe ». The Quod ei deforceat lies again/# 4 Stranger to the Recovery ; if 
1 — the Quod ei dehnen 


E. z. 33. ac- 5 4 
cordant: but it is doubted 11 E. 3. & 16 E. 3. For by Pulton, If the Feoffor recovers in a Writ of 
Right, the Feeffee cannot tender Suit and deraign &c. ; 1 | | 

_ 2 Inf. 352. Lord Coke ſays, It may- be brought r Recoveror, becauſe the 

Words of the Statute are indefinite ; and unleſs the Writ did he againft the Alienee, the Demmdant 

could not have the Effect of his Suit, viz. The Reſtitution of the Land — Br Quod ci deforccat 

pl. 3. cites 31 1. 3.5. S. P. | A 


S.P. 2 hf. g If Tenant in Tail loſes by Default, and dies, his Heir ſcall uct hare 
35 rhe Quad ei detorceat, but 4 Formeden; tor that is his Writ of Right 


F. N. B. 155. (F) 

A Tenant g. If Tenant by Receipt upon the Default of Tenant for Life appears, and 

2 of is received, and pleads, 1225 loſes — yet the Tenant 

Pefault in Far Life ſpall have a et deforceat ; tor the Judgment is given againtt 

Precipe, bim by his Default. F. N. B. x56. () | 

Thereu THRE | F | 

| he in — br received, and pleads to Iſſue, and it is found againft the Terant by Receit, and Judy- - 
ment is given for the Demandant, the Tenant ſhall have a Quod ci deforceat; for albeit there is a Ver- 

dict given, yer the Judgment is given upon the Default. 2 Inſt. 351. TY 


SP.Burif 10. If the Tenant for Life in Præcipe vouc bes, and the Four hee will net 
5 e 2s by Default, he thall have 3 


vouches, and Quod ei rceat by the Stature of Weſtmi 2. albeit the Judgment 
—— be nor given for the p Defaulr of the 'Tenanr ; 22 


enters into Per Defaltam generally, and not Per Defaltam ſuam. 2 Init. 351. 


the M arran- | | 
, and afterwards loſes by Defanis; now if the Tenant loſe by the Default of the Vouchee, he ſhall not 
ve a Quod ei deforceat, becauſe be 2 bare to recover over in Value againſt lle I cube, for 
have Recompence; but if the Vouchee doth not a = 
fi - 


the Default of the Vouchee, ſo as he 
makes Default, then he ſhall loſe the Land by the Default of the Voucher; be chat is not 


of the Tenapr, and therefore Quære of that Caſe. F. N. B. 156. (3) 


"BY. Lies 


— 1 2 — — 4 — A - 


(8) Lies in <uhat Caſes, and when. 


+EME brought Writ of Dower againſt Tenant for Life of the Rent, 2 Inſt 371. 
* K and recover d by Defanit, and he e Zr by  Defa:t cites & 
brought Oucd ei deforceat againſt the Tenant in „ and recover d by D- 
fault ; upon which che Tenang in Dower brought a——_— ei deforceat; 

o tee Quod ei deſorceat upon Quod ei detorceat, and that upon Re- 
very by. 1 nod ci Er, he who loſes may have another 
Quod Here. 86. Quod ei deforceat, pl. 13. cites 13 E. N and | 
Fitzh. V 280. I rer EW - © A 
* Attaint lies ap Recovery by Default in Aſeſe, and therefore ir ſeems ger the Mar- 
that Quod ei deſorceat does not [i * by Default 5 tor gin of pl. 4 
it is dy Jury, and not properly by Default. Br. Quod ei detorceat, pl. 05 
14 eites 17 E. 3. and itz h. Attaint 69. + LW 1 

z. Quod ei deſorceat was brought „ again the 5.2.2 Ink 
Heir of him who recover d, and he „ to Warranty V. NV. ant ru . 
that for his Nonage the Parol demur, and the Voucher ſtood, but the Age was | 
fad, becauſe he could not have had his Age in the firit Action. 
ſays, And ſo ſee that it lies upon Recovery in Aſſiſe, and that the Tenant 
may vouch in this Action, and alſo the Demandant may vouch by the Statute 
of Weſtminſter 2, cap. 4. Ac. ſi efſet Tenens ; bur he ſays, It ſeems that this 
is after that the Tenant has maintain d the Title of his firſt Writ, and 

the Recovery; and he wonders that it lies upon Recovery in Aſſiſe, 
tor this is by Jury, and not by Default. Br. Quod ei deforcear, pl. 4. 


cires 44 E. 3. 5 
4 I Wade ir was faid, That ap Writ of Inquiry of Waſte, if the De- In an Alte 
fendant loſes the Land waſted, he may have et detorceat. Per Hunk. — — . 
To which there was no Anſwer. But Brooke fays, The Law ſeems to be he Tenamt 
ontrary; for there it was per tor. Cur. That Attaint lies, and makes Be- 
the Party may challenge; and therefore this is a Recovery by Verdat?, ann fulr, yer | 
not by fault, and then Quod ei deforceat does not lie. Br. Quod et de- Penk 
 forcear, pl. 9. cites 2 H. 4. 2.— Bur the Challenge is deny'd ze M 6. gen, and 
Bur Per Newton and Paſton J. there, —_—— that 
given in both. Caſes, and therefore there no ei deforceat lies. 2 Inft. 251. —F. NB 155. (K) 
e 101. Paſch. 33 Eliz. C. B. v. Thatcher. Crg E. 263. 8. C. — And 271, 
279. | ads WE. 


5. If Tenant in Tail, or Tenant in Dower, or by the Cuurteſy, or for Term ——_— 

of Life, loſe their Lands by Default in a Præcipe quod reddat brought againſt bn Veto 
them where they were ſummoned according # Zam &c. chen they have no enam dy 
other Remedy bur this Writ of Quod ei deforceat. F. N. B. 155. (B) che Go 
| 4 | NN 51 15 N 
of * 2 8 as if the NM nou a a 15 5 who hath INST 
| Where be j ume KC. th | a Writ of Diſccit pr a Quad ei de- 

forceat, as he pleaſeth. F-N.B. 155 (D) © Es TOY 4 


6. If a Man bſs any Land by Default is rn Right in genf 
ron, he may remove that Record into C. B. and then have a Quod ei 
detorceat upon that Record; and fo he ſhall have a Quod ei detgrcear, 
altho he do not remove the Record; But then it icemerh that the 


Quod ei deforceat thall be ſued in C. B. or in the Court- Baron, where 
he loſeth the Land, as he pleaſeth; Tamen quære. F. N. B. 15s. (E) 
In a Præcipe Fo reddat if the Tenant for 2 in Tasl appear, oy RY 
his Land, and Yer or Test 


after depart in Deſpite of the Court, he thall 10 


8 W 


for Lake "he hall have et deſorceat; for that Recovery is by his Defaul 
after the Iſs becauſe he did not appear when he was demanded. F. B. x55. (D 
Fan! of the Court, be ſhall lor his Land; ani tere he 1 


he Spun =D 
udgment final ſhall be given againſt him in that Caſe. F. N. B. 1535 () 
** 4 Inſt 351. 


# © 8. If 4 9 de ſciſed of Lands, and mtb Heirs of A. and a Recovery 
| had againſt them by Default, A. ball have 4 Writ of Rig Right of his Mien, 
and B. a nod ei oe upon the Statute of Weſt. 2. and when they 
recover, ral Jointenants again. 2 Inſt. 351. 
2 n 2 Nibi Dicit no Quod ei deforcear lies. 2 Inſt. 351. 
| b the Demandant in the Quod ei deforcear affer the R:cmery 
pleaded cane vouch, yet the Quod ei deforceat is maiĩntainable. 2 Laff. 


342. 
by Default be ia an Aion where ne Voucher li | 
— 82 


Hit the 11. IF 

2 Int 2. 

5 2 —— * 
Es ORE he en ont | 


Wa, he Ge de 


2 Inſt. 352. 


E. 
e * 


— A 


a. ed 


— 


(C) i and Pleadings, and Judgment. 


F Londs exe pious to Bane and Feats in ſpecial Tail, the Reminder 
note Bens WINE nas mn ane a 2 and at- 
ter the Baron loſes by in Precipe ail have Quad et 
Til wa A 1 Corpore ſuo; — 

by the Death of the Feme without Iiſue, and then 
Bros being in Ede bur Tenant for Lite by the frff, this abu fball 
—— the Remainder ; And therefore the ſecond Tull was executed at the 
Time of the Recovery by Defaule. Br. et detorcear. pl. 11. cites 5 


E. 3, 
ag 4 de. il Quod ei deforceat the Writ ſhall not mention 
8. 


S. F. h. e Gift it was though it be Quaod clamat tenere ſibi et Heredibus de 

2 — 5; Contra in C in Vira. Br. Quod ci detorcear, pl. 
P. cites 

Danby Rr 


Z- 
Quod ei deforceat it was „That the Writ nor the Count did 
. am * Record or ecuvery ; and Needham ſaid, That in 
ei deforceat to count in Nature of what Ac- 
I quod nora, by Cuſtom there; and atter 
Tenant pleaded that there is nat any Record, by which it may appear that 
— Tenant fee ft 1 Land ag the New by ge”, 1 
&. 44 Needham, tho 
=T by js any Recovery, becauſe 
for Life, or the Aktion is given 11 2 822 
= = whey ap fork Avg was e Pew and Ne force: hock, and 
; rer is'no Plea in 


and ef 
the 


; quod nota. Br. 
And after the Tenant 


Feten, that F. was ſeiſed Sg. and infeoffed the 


ledges ; pe Demandant, and F. K. 1 and the De- 
— by Lage Þ Dorner, ad W oben biut, and the Je- 
and that pant oufted her &c. Were of an Plex lid 


e 


5. And 


3. K 


Defendant - 
Record or | 
Deſantt again dw when” 
Pris of Right is © making wy | 
Recovery © r op. —— od 
detorceat, = 10 E. 4 2. and fays it is a good Plea by th G — 


youch as if he were Tenant to the former 
him to plead in chief but to vouch him in the Rez - 

R ; or it the Defendant. notwithſtanding, upon the Title of | End 
other Bar, then the Demandant inthe Quod ei deforceat ſhall not vouch ar all; 


is general; Quod nota. Br. Quod ci pl. 3. cites 31 E. 3. 30. 


6. Quod ei deforceat againſt une by two, and the Tenant pleaded as to that 
ich beionzed to the ane, a Recovery bad againſt both, the Title of which 
3! it he is ready to maintain, and demanded judgment if as to him Action 
&c. aud as to that which belonged to the other be pleaded Releaſe &c. and it 
was debated it he thall have both, becauſe the Recovery goes to all, 
Quere. Br. Quod ei deforceat, pl 8. cites 36 H. 6. 29. ' 

7. In Quod ei deforcear the vorched a er, and 3 Queſ- Br. Voucher 
tions aroſe, It he ſhall thew Cauſe, or if he ſhall vouch him who has no- P. 152 cires 
raing inthe Revertion, or if he ſhall recover in Value, or chat it be only In Oel 
in Lieu ot Aid Prayer; Per Frowicke he ſball na ſbew Cauſe, as appears hy deforceat the 

the Stature, nor vonch 4 Stranger by Reaſon of the faid Statute, and he Demandant 
ſhall recover treble Value; For inaimuch as this Statute gives Vouches, he 5g ire. 
tall have that which appertains to the Voucher. Br. Quod ei deforceat. n b ... 
pl. 16. cites * 14 H. ». 10. 1 deer cuncb 
Quodei deforceat, pl. 17. cites 10 H. 5. 29. 2 Inſt 3 52. S. P. cites & C. & 50. E. z. 2 — Nee + 
by the Words of the Statute of Weſtm. 2. cap. 4. can he vouch any other beſides him in Reyerſion. 3 Init. 
352. —— 11 Rep. 62 b in Dr. Foſter's Caſe Na 8 

The Tenant and Demandant may both touch within the Act of Weſtm. 2. by reaſon that ir gives a Vou- 
Cher, and by Conſequence he recover in Value. 2 Luſt. 352.-- * This ſhould be 30 H. 7. 10. M flag,! 


, | LY ee 
8. It is zot of Neceſſity that the Defendaat in the Writ of Quod ei defor., Asthe Te- 
rear do plead the former Recovery, but he may plead any other Bar. 2 Inft. % % 
352. ; | \ A's Y 4:4 ot all ti 
8 | T 3 en e eee e 
gainſt the Demandant; quod nota. Br, Quod ei deforcear. pl. g cites 2 E. 4 11. In every Quod 
ei deforceat the Tenant may plead in Bar, as in other Precipe quod reddar, or may plead Recovery it he 
will, and if the Tenant pleads Recovery, then may the Drmandant ecach by the Statute Je þ efſet tenen, but 
Ca, if ancther Bar is et Recevery, and fo Prima Facie it is no Plea in | eideforceat to 
| wm ap] ot it may be founded upon other Cauſe, bur after Recovery pleaded Nul ti-1 
| is a. good Plea ;, Per Littleton for Law, which Saying vone denied nor affirmed. Br. Quod ci 
deforcear. pl. 1. cites 53 H. 6. 46. Br Vo pl. 1c. cites & C | 
ns 2 ad i ; 


9. G. and M. his Wife brought a general Writ appointed by the Statute of Cra. C. 444. 
12 E. 1. of Rutland, called ei deforceat, againſt the Deſendant bl. Au 2 
for Lands in Cardiganthire, and malle Preteffation to preſerute it in Nature 
of 4 Quad ei deforceat at Common Lam; And this was fbr one Mefſuage, 
20 Acres of Land &c. Which J. S. gave to M. and the Heirs of her 
Body; And that the Defendant deforced them, and declares, ha the 
laid F. S. was ſeiſed in Fee, and gave the Lands to M. in Tail, aad that ſbe 
married G. the Demandant, and that the Defeadant deforced them; the Te- 
nant pleaded in Abatement of the Writ, That Quud ei deſorceat was a 


Qq Vt cit 


——_w = 
—— OE 3 Ht N — ꝗ—u— 


160 


tit formed by the Statute Weſtm. a. cap. 4 which was ſubſequent 10 
| niet Wie af nd none the Drmprons 98 > be 
bt a ſpecial Writ ot ei deforcear, the Statute 
n ind nec Genert Wrie according rr 

—— as there given that the Writ ſhould abate, whereupy 

z brought a Writ of Error; And per Cur. that Judgment 
For that this General Writ of Quod ei deſorceat is 
— that fince the Statute of Rutland ints ſu 
neral Writ Pro Placito Terre, 


3. If a Man to Grind, and has uſed Time out of Mind to 
Grind Toll free at the M D. and the Miller takes Toll, Action lies Vi 
Pt i gs EIFS 
in a Writ r. 
mittat, pl. 5. cites 41 E. 3. 24. — And with this agrees 44 E. 3. q 
en We 
— i WW as is mi 
turned, will well lie. P. N. B. 224. (D) 


— 


* — 5 = 


(B) Lies ; For aud againſt who. 4 
QV0D Praga: Hes agpindt the Owaw of the Water of a Paſs 


1. 
| over the Water. Br. pe, pl. 39. cites 4 E 2. and 
Brief 793. " — — 


2 


Quod Permittat. 


lies of Gmmas of Paſture, Turbary, Piſchar ind — 
_ painſt a Difſciſor of a Ditſcitin made (by "TE —_— 
Eon Fe Plainciff or his Anceſtors, and not in other 3 becauſe . 
r F. N. B. 


123. 

a Writ of Quod Permittat of a Diſſeiſin made 
11 and ſhall make mention of the Diſſcitin in his Wrir. 
F. N. B. r23 


4 Tenant 227 frat have « Quod Permirtar. F. N. B 124 (B.) 
+ {Man ſhall e of the Pr. 
for an Alt done, ee was note 

the Soil. mn 2 5555 


(C) Mu, Prgſt, and Phadings. 


HE Biſhop of Wincheſter brought 4 Writs of Quod Permitrar 
T inſt the Abbot of Hide, Quod Permitrae W. Epiſcopum Ro- 
ducere Talis Anuæ, in Soka Winton quem T. nuper Abbasde Hide, 
Predecel or dicti Detend. duxerir ad Nocumentum libert Tenementi tus 

whereas he had the Courſe of Water. 
tt, which tt e has miltura'd 


Y 
ighr, now cannot grind y and unf divers Counts in the 
Writs ; and in the Wir, becauſe the Plaintiff counted that it was 

tara d in his own Time, Ad Nocumentum liberi Tenementi ſui ; The De- 
faid that there as none mir A in Tims of the Plaintff, E 

7. A of Bl. in your Tims; Priſt; and atror be held him wo che one, War 
is ro ſay, that it was not miiturn d in the Time of rhe and be- 
cauſe the Biſhop could not deny that there was no Turning of the Mater 
in his Time, and had counted Ai Norcwnentun lier Tenementi [ia &. 
which ſball be intended in bis «wn Time, therefore the Writ was abated by 
A quod nota; and after, in the other Writs, he demanded the 


Tin, wit hut ie; gant ee Br. Quod Permirtar, pl. 3. cites 


ws | 
uod permittat the Proceſs after is Dif n ad I wank 2 
Reſpondead. Br. Proceſs, pl. 28. 2H 14 — , 


. Ayravence in Quod Pomittar, yet the Plaimciff fhald not have Þ 
. Hr Quod Fermittar, N. 2. cages! + 35 oh 


3. In Quod Permirtar Jaugment by the ſecond Drauz ſhall be 
1 my; Br. Quem Reddicum reddit, pl. r. ares 
49 : 
+ When Common of Pat: is claimed in the Land of any Perſon 
88 
many Acres of W uam 
habere Debet, ut Dicit &c. F. N. B. 123. (G.) v 
J In a Quod Permixtat of rin 
dus in rhe Plaintiff, and it was adjudged a good Plea to abate the Writ. 
there the Plaintiff. counted of rhe Seim of his Anceſtor; For a 
= N as it feomebh. 
: 124. 
Re in a Quod Permittat is Summons, Attachment, ant 
Diftreſs, and the Sher:ff at the Summons returs Nihil, the PI Une 
my pray a Capias, and have it. F. N. B. 124. (F) cites H. 39. E. 2. 


« —_ 


| 


Hl 
ox 


tle v. Lirch- 

field. — - 

& the Prior 

of I. to 

whom the 

King bad 

2 . and he cane 

2 wy r — cn Fhme, and frog 5 Deb ods 
7 mus might come anſwer it to m aynem, 

—_ — Sl 4 Choſe in Adion ; es Wer hom 

bur where Dede to the King, or Debt to bim who is Debtor to the King, and of which 

the King may have of Debt; if the Court will take Conufance. Burt Helk. Contra, 

and ſo he relinquith'd it. Br. Quo pl. 1. cites 44 E. 3. 44 

Br. Nonabi- ' — d, Farmer of the King ar # Rane Conert Farmer the 

liry, 2 ; ani d, err 

22 — tray nin 
| 2. BH 5. | 

8 in s Land, and the Tenant cuts or ghates 

fir te Gall, - have Quo Minus. Br. Quo Minus, pl. 3. cites 2 

1 5 

8 C Per Markham. 

* Bat 4 The Dilew of tle Jing may have Quo Minus for his own Delt w 

ay he Rings far bo aay's ap ge Minus of the Debt which is dic 

quer for bim 70 im as * Executor to ancther, for cannot have thereof Execution 


I_— Br. Quo Minus, pl. g. cites 8 H. 5. & Firzh. Bree $91. 
to 


neee Contra by Common Uſage: Per Davers. 6 | 
16. cites 11 H. 7. 26. 


is the Exchequer to aufer 
. — * to bin, 


armer of the. King be impleaded vr the Debt of the Liz, 
and the Abbot not — the Suit ſhall abate 11 the Monk Ul not —— 


Farm: 


w_—— 


153 


— 


Farmer of che Ki 


; and if fo, then well; and ſuch Farmer = have 
Quo Minus agat his Debtor. Br. Quo Minus, pl. 7. cites 2 H. 4. & 


| onability 18. 
Fut, be ing bad granted the Te Ities of a Prior Alien to a Monk Perk. z. S 5. 
cendriag Rent, and to account in the Exchequer, and the Monk maintain d wn 7 — 
fe es Debr in his own Name without his Abbot againſt his Debror in the 
Exchequer, Quo minus Debitum ſuum Regi ſalvere non potuit &. and 
c aicainable ; And Dixon Clerk of the Pipe ſaid, That he had 20 
ch Actions in the Pipe. Br. Quo Minus, pl. 8. cites 8H. 5. & Firzh. 


Quo Minus Br. Quo Minus, pl. Brooke fps 


ſo it 
faid for Law 


in of H.3. „ Firzh. tit. Ley. 10 E 3. and there Caſe 66. Anno 8 H. 5. the 
r hiore of Qu& Minus in Genersf, Sec nd 


2 


% kus is or ſhall be faid to be Rape, and of what 
Perſons; And Puniſhment thereof &c. 


1. APE is when a Man hath Carnal Knowledge of © Wai by Co. Lit. 123. 
IN Force and againft her Will; and Rapere, to Raviſh, y mn 8. 


much as Carnaliter cognoſcere, and cannot be expreſs'd in legal 190. — And 
ings by other Words. 2 Inſt. 180. — the! there be 


there be no Penatration, viz Res in Re, it is no R ; forthe Words of the Indictment are, — 
ter copnovit &c. 3 Init: 60. cap. 11.—— Hawk. PL C 108 cap. gr. S. 1. &. P. ſays, Ir maft proceed 
to ſome Degree of Penetration to make it amount to a Rape, but that i is ſaid however, That Emiſkon 
1s prima facie an Evidence of Penetration. | | 


2. 3F. 1. cap. 13. The King probibiteth every Perſon to raviſh, or take a- Rave was 
way by Force, any Maid within Age, altb by ber _ Cle, or any Wife * Felony at 
or Mud of full Age, or any other Woman againſt her Will ; and if any one will er lw, 
| ſue ſuch Offenders within 40 Days, the King will do common Right ; but if = — 4 

none ſue within 40 Days, the King will ſue, and the Offender, being convicted, was do ſuffer 
Hall ſuffer 2 Tears Impriſoument, and be fined at the King's Pleaſure; and if Death, but 


— able to pay his Fine, ſhall ſuffer louggr Impriſonment according to bis Trej- fore this 
s, e mY 


«a 


Act the Of- 
3 bn | fence was 
made lefs, and the Puniſhment chang d, viz. From Death to the Loſs of bis Members whereby he offend- 
ed, viz. His Eyes and his Teſtieles,; ſo that at the making this Act, 2 was not Felony. 204 in thoſe 
Days, if the er, in the A ught by her that was raviſhed, had been condemued by the 
try, he ſhould without any Redemption loſe his Eyes and his Privy Members, nle/; he that was 
raviſbed demanded him for her Hushand before Judgment, and which was only in the Will of the Woman 
and not of the Man; And the ſaid Puniſhment of Loſs of Members continued till the making of this 
Act, which was on Purpoſe to make it puniſhable by Fine and Impritonment at the Suit of the Kine 
unleſs ſhe ſhou'd purſue her Remedy within the 30 Days mentioned in the Act. 2 Init. — 
S.P. 3 Inſt, 60. cap 11. St. Pl. C. 21. b. 22. cap. 14. 88 


Rx 3. 13 E. 1. 


M. P. was 


* nn 


; = | —_ Rape. 


” This 3. 13 E. 1. cap. 34 Enacts, Thar * if ene raviſb a married Wcman, Maid 
— 11 of er other, who does not conſent neither before ncr after, he ſhall have Tudomen; 
car Mews to of Life and Member. 

Ly the = raviſ;ed; for if ſhe conſent either before or after, ſhe ſhall have no Appeal, which otherwiſe 
f.c may have; and there is no Law which gives a Woman an Appeal of Rape but this. And 

the ancient Law concerning tlic Hlection given to her that is raviſhed is taken away. 2 Intt. $55. can, 
34- — But for more of Appeal of Rape, See (Appeal.) 


' & if a Man raviſh a married Woman, Lady, Damoſe!, or other, althe 
conſent after, he ſhall have like Judgment, if attainted at the King's 
Suit, and the King fball have the Suit. | 
» This is in- 4. 6 Rich. 2. cap. 6. Enacts, That where 51 all te raviſhed, ond 
tended of a afterwards * conſent to the Raviſher, both the Raviſher and Raviſbed ſhall be 
- diſabled to have or challenge any tance, Dower, of Foinit Fee ff inent after 
ard nt by tbe Death of their Hnshands or Anceffors, and the next of Blocd re/veffivel 
Doubt, or ſhall have Title immediately after the Rape, to enter npon the Linas of the 


Dureſs. Br. Raviſher and Raviſbed ; and the Husband of ſuch Woman, if /;: kave 


Parliament ga if no Hushand, the Father or next in Blood ſhall have the $1 , 
6. and ſays, ? 

Quod — the reaſonable Intendment thereof. Dalt. Juſt. cap. 160 This extends not to a Feme 
Infant urder 12 Years of Age, becauſe at ſuch Age the is without Diſcretion. Pl. C 363. a. in the 
Caſe of Stowel v. Zouch. | | 


Fg. Indictment, That J. N. ſuch a Day and Year, ar D. in the County 

ot M. Al. S. Felonice cepit, & eum tunc & ibidem Carnaliter cig novit con- 

tra vuluntatem ſuam &c. Per Laken, Billinge, and the bett Opinion, 

becauſe it is not Felony but by Statute, which wi//s, That if a Man ra- 

wiſhes a Dame or Damſel &c. therefore it ought to be Qued Rapuit, and 

225 only Quod Cepir. Br. Indictment, pl. J. cites 9 E. 4. 26. 
But it i: a 6. Rape may be committed upon one who before had been 2 IF hore ; fot 

— iar in Licer Meretrix fuerit ante, certe tune temporis non fuit, cum Nequitiæ 

Rape, That ejus reclamando Conſentire noluit. St. Pl. C. 22. b. cap. 14. cites Bratt. 
1 D. 2. | 


ſappoſed kept and uſed ber as his Concubine. St. Pl. C. 24. a. 14. cites Brac- 
Dalr. Juſt. cap. 160. S. P. And in the Margin of the aft Edition 368 it is ſaid, Thar 


ton. | 
1 Hale's H. Pl. C. 63 f. is contrary. 


Dalt. Ju. +. If the Feme at the Time of the ſuppoſed Rape concei ves with Child 
sc by the Raviſher, this is no Rape; for no Woman can conceive, unleſs 
And there in II conſents, St. Pl. C. 24. a. cap. 14. cites Britton, fol. 45. 
of che 1 Editon is cited 1 Hale's Hiſt. Pl. C 628. That this is no Exception at this Day. 


One of 60 
Years of 


found Guilty 


apparent Evidence of divers Women, and a Surgeon, and of the Damſelf herſelf and was Hangs 
11 | þ 5 


9. 18 Eliz. cap. ”. Enacts that the Benc/it of Clergy is taken g. ny uli | 


— ſuch Offenders as ſpall , of Rape. And it is furt her declared, Zh: 
Selb 4 carnally know and abuſs any Il cinun (ll! uẽ,t 


Ls : 


Seſhons for any Perſon ſhall unlawfully 


— 


— 


Rape. 155 
2 " » * » - thar 
10 Nears, be fhall be adjudged (Guilty, of Felony without Benefit of — — 
— — it be done with the Conſent of ſuch Child or not. 8 
fant under the Age of 10 Years; And becauſe upon Evidence to the Jury at his Arrai 
& MON proved that — into the Child's Body, (but the contrary) altho* he very much had 
— her, the ſury would not find him Guilty of the Felony ; whereupon, by Advice. of Juſtice Jones 
ind ſuſtice Berkley, who heard the Evidence, and conceived it a foul Fact and fit ro be an 
; of Battery for abuſing the ſaid Infant, in lying with her, was preferr'd and found ; and he 
yas thereupon tried this Term at the Bar; and being found Guilty, was adjudged for the Miſdemeanor 
be committed to Priſon, thereto abide during the King's Pleaſure, to be fined 259 Marks, to and p- 
fle Pillory in Chancery-Lane in Middleſex, near the Piace where the Fact was committed, with a 
ner upon his Head ſignifying the Cauſe, and to be bound <vith able Sureties to the good Behaviour du- 
ring Life. Cro. C 332. pl. 17. Mich. Anno 9 Car. in B. R. Martyn Page's Caſe. 


o. In Conſpiracy for a Rape, ir muſt be laid that there was Recens pro- Bratton fays, , 
1280 GG is wile . and therefore, becauſe the De- 7M imme- 
jendant did not indict the Plaintiff for the Rape in convenient Time the Pa he 
after the Rape fuppoſed to be done, but concealed it for baff a I tar, and ought w . 
then would have preterr'd an Indictment, it was held to be Falſe and make fue 
icious. Codb 444. pl. 511. Mich. 4 Car. in the Scar-Chamber. h Ax. 
Taylor v. Tomlins. 1 ouring 
| \ Perſons of R ion at leaſt. Sr. Pl. C. 4 

few the Marks of Violence to eputation at leaſt. St. Pl. C. 2 wk. 
08. cap. 47. S. 3. ſays, It is a ſtrong, but not a conclufive Preſumption againſt a Woman, That 

> Tc NIN ime after the Fact. | f 


11. A Woman went for her Husband to a Bailiff's Houſe, and being 
hewed the Rooms by one Sarah Blandford, in the Company of Leeling 
who lodg'd in the Houſe, the faid Blandtord lock'd them in a Cham- 
ber, and went away laughing, and then Leeſing ravith'd her. The 
Evidence was Mrs. May the Woman herſelt, who cried our, and no 
Body came to her Athftance, and when the Door was open ſhe im- 
mediately complained of the Injury; but the Evidence for the Priſoner 
was, That 77:1nedtately after the came down Stairs there was an open F2- 
miliarity betrwixt her and the Priſoner, and theretore it could not reafon- 
ably be intended that they thould have a Difference ſo lately, which con- 
cerned his Lite; and tho a Woman cannot be ravith'd by one Man 
without ſome extraordinary Circumſtances of Force, yet the Jury found 
them boch Guilty; but they were both pardon'd. 2 Nelf. Juſt. 93. Tit. 
Rape, cites 1 Geo. 1. May v. Leeſing. 

12. It a Man takes away a Maid by Force, and raviſtes her, and after 
. hin, yet it is a Rape. Dalt. 366. 
cap. 158. 

13. Serjeant Hawkins fays, It is ſaid, That the Sheriff cannot inquire 
| 4 Keel. as of Feloay, then it 1s made a Felony by the 332 of 
Weſtm. 2. 34. by which it is enacted, That he who ravith'd a Woman, 
ſtall have Judgment of Lite and Member; bur if this Statute had only 
repealed the 13th of Weitm. 1. (by which this Ottence, which was a 
— ar Common Law, was made a Treſpaſs only) it ſeems that it 
have reſtored the Juriſdiction of the Sheriff's Torn over it as a Fe- 
lay, becauſe then it would have been a Felony by che Common Law 
again; but now it being bags "= 4 by the Statute, it is inquirable as 
a Treſpaſs only in this Court. 2 C. 66. 67. cap. 10. Set. 52. 


For more of Rape in General, ſee Appeal, and other proper Titles. 


Ratihabitio. 
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Ratihabitio. 9 


Gd * 8 - 


- 
of * 
* 
— — —_—— 


(A) Ratihabitio or Ratification, the Effect thereof.” of. 


— mm retrotrabitur, S Mandato froe Licentie an 


t. 


Je who com- 1 Bai if [eiſes & Beaf „ Herios where none is due, and the len 
— 2 Taser er Treks 2 Cro. E. 824. pl. 25. Paſch. zz 
agrees tos Eliz. Biſhop v. Montague. 


„ En- 
g without bis T for in Trefaal there 
oy Ke n ere 2 7 _ reſpaſſor ; is 


He who d- Bails 'of 


ains as 


Wn 7 go 
ine himdue Defendant ſhall be his ſhall e but 


Bailiff, ray if he had taken for the Lord without his Command, and the Lordagres 


make Conu- after, this is ſufficient, tho he was not his Bailiff betore ; quod queie in- 


fs for if he was exce 4 1 
ey ++ canna aid ; for an Action was veſted before. Br Br. Treſpaſs, pl. 86. cites 1 


8 34 


Cur. And the Caſe was, that one N in Right of the Corporation, and hal 


not their Deed ; nota. Br. Co l. 2. cites 26 H. 8. 18.8. P. And ſoof another Man; 


for ir is not traverſable whether or not, if the other to whoſe Uſe &c. agrees. Br. Tr 
ay &c. pl. 3. —_— 6. 


Di freſs is maxle dy one as Half who is not ſo, yer if after he, in whoſe Night he does it aſſent to i, 

1 not be dener f Tripſo; for tht {ſue hall bye Relation 0 the Time of he ite 
= 1 Godb. 109. 110. pl. 129. Mich. 28 & 29 Eliz. C. B. Anon. cites 7 H. 4— 
S. C 2 Le. 196. Anon — nr S.P. Lee v. cites 7 H. 4 34 —But if the 
Diſtreſs be made of the Stranger's own Head, and not as Bailiff or Servant, he cannot in an Action 


brou inſt him, excuſe himſelf by ſaying he did ir as Baili 
EEE el be nes by rig 


2 Godb. 110. 


Ifrhe Dif. 4. If]. S. diſſeiſe A. to the Uſe of B. who knows nothing of it, and B. 
* aſſents to it; in this Caſe J. S. was Tenant of the Land till the Agree- 


the Force i MEN mane of . znd afrranads is Tenant ; — S. and B. * 
valy in J. S Co. Litt. 180. b. 

the Coadju- 

tor; but if B. 


to the Diſſe Gs © Rh, of the Force alc. 
Per Dyer & Weſton ]. 25 pl. 1% Pack.; Elle Anon guilty 


If 4 Servant diſſeiſes A. to the Uſe of his Maſter, the Maſter not knowing of it, and then the Servant 
makes a Leaſe for Years, and then the Maſter Maſter agrees, the Maſter ſhall not avoid the Leaſe for Years = 


now he is in by Reaſon of his Agreement Per Doderidge J Godb. 361. Trin. 21 B. N. 
in Caſe of Seignior v : Woolmore——Keltw, 116. pl. 54 7 i * 


7 r 0d 5. If one receives my Rents without my Privity, I may have an A 


him as a count againſt him ; tor by my Conſent afterwards | make ba" 
* 


reſpaſſer without Authority, the Agreement aftr | 


or Servant ; for once he was a Treſ- 


— 
Diſleiſor. 
12 Mod. 36 
5 Paſch. 12 
W. z. R R. in Cafe of Pullen v. Purbeck—cites B. R. Account 22. 


6. In Conſideration of 10 J. gen by A.'s Wife to F. &. the ſaid F. 5. 
ſed the Wife to marry her Daughter, or elſe to repay the 10 J. In 
Alanpſt by the Husband and W ite it was objected that the Payment 
Wite was void, and conſequently the Promiſe ; bur held that the 
Agreement of rhe Baron made the Promiſe good to the Husband, ab Ini- 
> Cro. E. 62. Mich. 29 & 30 Eliz. B. R. Pratt & Ux. v. Taylor. 


made by a Stranger of his own Head, having no Right or In- Co. Lin. 


tereſt, wall be good to avoid a Fine, if made and aſterwards atſenced to 245: 40r- 
uche the 5 Years 9 Rep. 106. a. in Panzers Caſe. The Reporter (2) E— 
cires it as refolv'd Mich. 38 & 39 Eliz. in Lord Qudley's Caſe; and 8. P. and 


of ſuch Opinion were all rhe Juſtices of Serjeant's Inn in Fleer- ſcems to in- 
2 ! 33 after the 5 22 was held by them not to be futh- ny 
clent. 0 


Ss. C 
ient. Contra to Br. Entre Congeable, pl. 123. 31 H. 8. : the Refotn- 
| grounded upon Conſtruction of the Statute of 4 H ;. cup 24. 


g. If before the Statute a Man had written down the Words of a Nua- 
enpative Will without the Deviſor's Conſent, and afterwards he had read 
it to the Dev iſor, and the Deviſor had agreed to it; this had been as 

as if wrote by his own Appointment, and had pais d Lands fo deviſed. 

See Cro. E. 100. pl. 3. Trin. 30 Eliz. B. R. Nath v. Edmonds. 
= e 
Statute, as an Aſſent to a Riot or a Forcible Entry after it be done, | 
not make a Man puniſhable. Cro. E. 824. pl. 25. Paſch. 43 Eliz. in Caſe 
cl Biſhop v. Lady Montague. | 
10. It A. and B. as Servants to C. without C.'s precedent Appoint- 
ment do ſeiſe the Goods of D. and the faid C. approve of the Seiſure, 

If A. and B. abuſe the Goods, tho without his Conſent, yer C. ſhall be 
Tſe Ab Initio. Lane. go Hill. 8 Jac. in the ! yer. Gib- 

1 KL : F 

11. If A. is bound to pay M at Coventry, and a Stranger unknowns Soif a Stran- 
to him pays rhe > vo. 1 to it, by this he ſhall be diſcharg- in the 


ed. Per Coke Ch. J. 3 Bultt. 149. Mich. 13 Jac. in Caſe of Moorwood Margen 
v. Dickens. | | 2. 
Conſent or Privity) tenders the Mortgage Money, and the Mort efts it, this is a good ve + — fag 

or | | ge » 4 ne / Taree acc 4 18 4 12 - 
and the „or his Heir, — may re- enter into the Land. Bur they may difagre= 


to it if they will. Co. Lit. 206. b. 207. a. 


12. The Maſter's Receipt of Money for counterfeit Jewels, ſold by his Factor, 
ined with his precedence Command to en hall charge himlelt; 
or an Aſſent ſubſequent, without any C precedent, thall charge 

dim as to his own Act. Arg. Cro. J. 470. Hill. 15 Jac. B. R. in Cite 
of Southern v. How.—Cires 2 H. J. 17. 2 H. 4 18. | 

13. An Agreement afterwards will not make an Arreſt good. Per 

l Godb. 360. pl. 452. Trin. 21 Jac. B. R. in Caſe of Ran- 
v. ey. | 
14. A. came to M. in the Abſence of her Husband, and promiſed ber. 

The Husband declared that A. affum'd to him, and it was adjudgd 

that by the A greement of the Husband afterwards made the i. 

became good to the Husband. Arg. Godb. 361. pl. 453. Trin. 21 Jac. 

SK. in Caſe of Seignior v. Woolmores—Citcs 27 H. 8. Jordan v. 
artam, | | 
. 15. When the Servant promiſes for the Mafter, that the Maſter ſhall 

forbear to ſue &c. and ſhall by fuch a Day deliver the Bond to the De- 

tendant &c. and Detendant promiſes to pay the Money at fach a Day, 
and the M iſter agrees to it upon Notiee, it is now the Promiſe ot the 
8 8 ; Aatter, 


* — —_ 


res Rationabili Parte Bonorum. | 


nn 


Mader Ab Initio ; For it is included in his Authority, that he fhculd 
ree, compound &c. and he hath Power to make a Promiſe. Gadd, 
* in Cate of Seignior v. Woomore. 


Caſes where one enters by Colour of t hunt 
it it be for the Good of him that has Right, he may 


ng Diſſeiſin at his Pleaſure. 
B. in Cafe of Pullen v. 


is done, will take it as no Wrong, the Wrong-Doer fhall not 
as one having lawful Title or Authority ; and his 
| r „ yet he had no Remedy. 12 Nod. 
v. Pur 8 


„ Plate Uſe Defendant ſhall not be admitted to ſiy that he 
nene 12 Mod. 363. in Cale of 


eat of the Plaintiff will excuſe an Eſcape ſuffered 
Sheriff, but an Aſſent ſu will not ; and theretore he has 
is " agal eriff, or may retake the Party. 
R. Scott v. 


ents to 4 Receipt by 4 Stranger of Money due to the 
Appointment, and diſcharges the firſt Debtor, 
inging his Action againſt the Stranger tor Money 
receiv'd to his Uſe is an Aſſent. 6 Mod. 18 1. Trin. 3 Ann. 
ins v. Plombe. 
As to the Effet of a ſubſequent Aſent, with Regard to Forcit!: 
Marriages, See Marriage (H. a.) The Queen v. Sw & Al. 
For more of Ratihabitio in General, See Actions (7. 10, 11. 
ae and aber proper Tice © * 


Rationabili Parte Bonorum. 


| (A) c, What is. And what Action lie thereof, and 


when. 


N. B 132. 1. ACTION of Rationabili Parte Bonorum lies by the Common Low, 
D and is a Common Law throughout the Realm for Femes and Infants 

againſ# the Executors of the Father. Br. Rationabili Parte, pl. 6. cites 
F. N. B. & Lib. Intrationum, inthe Writ de Rationabili Parte Bonorum, 
and Firzh. Detinue 52. 30 E. 25. 


2. Deniulie 


cnc ̃ Dorm. 


159 


2. Detinne was brought by ; 
MA wy Suſſex _ that when the Father dicd poſſcſſed of certain 


Grads and Chartles iuteſfate, that bis Heir ball have his reaſonable Part of 


them; and that his Father died inteſtate, being poſſeſled of certain 
| Goods and Chattles, which came to the Hands ot the Defendant. And 


it was argued, it it be a reaſonable Cuſtom or not; Morris faid, ſuch 


Cuſtom has been allowed in Eyre &c. Br. Rationabili Parte, pl. 4 cites 
E. 3. 9. 1 N 
* \ Feme brought a Writ of Detinne of the Moiety of the Goods of ter 
Bron for her reaſonable Part by the Cuſtom, and the Detendant was 
compelled to anſwer to it. Br. Rationabili Parte, pl. 3. cites 21 

H. 6. 1. 2. 


T. B. of certain Goods, and feed that 


— 


1 The younger Son brought a Writ De Rationabili Parte Bonorum E N B. 122. 


waink his Farher's Executor, and counted of the Cuffum in th: County of U. in the 
N. Aud ſbew'd all ſpecially, and the Conc luſion was, that he detain'd par- * — | 


ticular Goods of the Plaintiff, which appertained to him as his Part and that the M 


Portion 


upon Now Detinet pleaded it was found that the Plain- is vo Hebes, 


tiff was entitled to this Action many Years beſore the Statute of 21 Jac. b Detinet. | 


and that he had not brought his Action within the Time limited by the 
laid Statute. The Queſtion was, Whether a Rationabili Parte Bonorum 


the Plaintiff, that ic was not. tt. Becauſe this Action is an Original 
Writ in the Regitter, and it is not mentioned in the faid Act; and tho” 
the ue is Non Detinet, yet this is no Ac ion of Detinue; tor a Writ of 


Petinue lies not tor Money, unleſs it be in Bags; but a Rationabili Parte 


Bonorum lies tor Money in Pecuniis numeratis, as in the Book ot Entries, 
Rationabili Parte Bonorum ; And this Action lies not betore the Debts 
be paid; And the Reaſon is, that thereby it might be known for hat 
it ould be brought, and this in many Cates requires longer Time 
than the Statute gives. 2dly. Statutes are not made to extend to thoſe 
Cafes which ſeldom or never happen, as this Caſe is, but to thoſe that 
frequently happen; alſo this Statute tolls the Common Law, and ihall 
not be extended in Equity. And upon all theſe Reaſons the Court gave 
2 Plaintitf. Hutt. 109, 110. Trin. 6 Car. Shervin v. 
artwright — | 
5. The Cuſtom of London is good againſt a Deed of Truſt to the Uſe ot 
4% Will, Ch R. 84. or" v. Snakes * * 


1 


(B) Count and Plendinge. 


v bade her Portion 
by ber Father - 
ber Father, and by her Father, and the others e contra. Caſſey ſaid, In 
Abr to fay that the was married and had a reaſonable Adv 


2. Dainue was brought by 4 Feme again/t the Executors of her Baras of In Rationa- 


the Moiety of the Gouds of her 


was within the Statute of 22 Fac. of Limitations, and it was adjudged tor 


an vpn the Cuſtom of the Realm ; refore it ſeems that ir is a Com- Bonorum 


Pond g Br. Rationabili Parte, pl. J. cites 31 E. 3. & Firzh. Re- Farms 


Executors 


6&r5. 1) E. 3. 9 & 76. 30 E. 3. 25. Ibid. & M. 30 E. 3. Citesby de- 


27. he counted upon the Cuſtom of the Realm alſo 3 And NM. 30 H. 6. mnded 


Ibid ment of 


* « „ wt # Li di 


"_ — — . -. 


[ 


Receiver. 
"95. the Feme counted #pon the Uſage, but did net ſay of the Reaty 
of the Connery or Commty ; it ſeems that the Jduicty is wt by the 
Common Law, but the third Part. Br. Ibid. | 


— the Feme ſball b the Me the Goods and if be bas Ius, but 2 3d Part aftes the Debs 
evithout Iſſue, ave the Heiety of the ; s Iſue, 34 
. and the Feme Plxinriff has demanded the Mloicr , 


. ys nate, Ty Dar, Pg 
udgment of the becauſe ſhe has claimed by Cuſtom, and bas not ſexced that it continued. Br. 
By M 1 a Daughter, and counted by Cuſtam of the Vu 
Charta Sons and Danghters ſhould have a reaſonable Part of — 
Debt the Defi aid, That ſbe has the Reverfion of 101. Land 
ol cent from the fame Father, which fbe may ſell to marry her, 


F 


ſufficiently advanced ; Judgment &c. Thorp faid to the De- 


the 

1 ou have accepted an Action which is againſt Law; and Per 
— — Mombray, The Lords in the Parliament do not grant that the Action 
2 6 ERIE: Br. Rationabili Parte, pl. a. cites qo E. 3. 38. 

Will of | vi & Pueriĩs ejus Rationabilibus fartibus ſuis; And ſee alſo that 


f 
4 


rit De Rationabili Parte Bonorum is by the Common Law by theſe Words (Salvis &c.) And it 
Law, Mich. 31 H. $. That this has been often in Ure as Common Law, and rever 
d to; and therefore ir ſeems to be the Common Law. Ibid. pl. 6. — Br. N. C. 387. Anno 31 H. 
164. cites S. C. | 
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4. Rationabili Parte Bonorum againff three Exccutors ; the Plaintif 


bili Parte cam Secundum conſuctudinem Comitatus de D. the one Executor appeard ! 


— confeſs'd the Action, and che ather two made Defanit ; and the Plaintif 
Executors ' by the Equity of the Statute, which wills, That in Action of Debt 
the one cane the Executor who firſt comes ſhall anſwer ; And fo ſee that he counted 


and to at Secundum conſuetudinem Comitarus. Onære, If it be not the Commun 
2. Lew of al England ; And ſee thereof the Scarure of Magna Charta, eig 


he who p- 18. Rationabili Parte, pl. 1. cites 28 H. 6. 4. 
anſwer, and ſhall not ſtay for his 4 ions ; For Per Choke, I lere Ne wnques Executor, e » . 


adminiſter'd as Executor is no Plea, (as it is here) there be «cho firſt comes ſball anſwer. Br. 
Parte, pl. 5. cites 7 E. 4 20, 21. 


2 Inf 33 5. It appears by the Regiſter and many other Books, That there mf 


be a Cuſtom alleg d in ſome County &c. to enable the W ife or Children to 
el 1 Parte Bonorum; and fo it has been reſolv'd in 


„ . FYJECEIVER is an indifferent Perſon between the Parties, p 

made up bis by the Court to receive the Rents, Iſſues, or Profits of Land — mw 
e e Thing in Quettion in this Court, pending the Se, where it do T0 
be done be- ſeem reaſonable to the Court that either Party ſhould do it; And be 1 — 
fore —_— account for ſuch his Receipt when the Court thall require hum. _ 


ter) 


Recei ver. 


Cenge his doing ſo, he is commonly ordered to eater into a Recognizance — "i 


with Careties in ſuch a Sum as the Court directs. P. R. C. 299. 


Affidavit of 


[4 nents ory e from the Maſter, „ ill order bis Recos- 


ces 1 dent Collieries of 8 appointed 
x 16250 the ſame during the Minority of the Ceſty que Truſt, and al- 
him a Salary, ſometimes more, — * 28 
§. paſs'd bis Accom 5 regular every Half Year e 
| — — 12 to Time — b He thall not be 
obliged to accompt over again when the Infant comes of Age. Chan. 
Prec. 535- pl. 330. Trin. 1720. Clavering's Cafe. 
3. A. is matte Receiver of rhe Rents on an Eſtate, our of which an 


dunuity is able Wuarterly to B. who orders the Money to be lodged in 
I om Te 5 ime, for her Uſe; A. lodges Mcney with 1 


of Payment, and. ar the Day J. X fails Decreed Per 
. 1 That this was no Payment to B. A. having Power over 
the Money in the mean Time till the Time of Payment; and therefore 
25 berween him and B. he muſt bear the Loſs; but as ro theOwner of the 

Eſtate and A. he thought that A. (on making up his Ace omprs with the 
Owner, an Infant, when he comes to Age,) w 2 hd Ons 
wif he had been bringing up the Money, and had been rovbed of it. Ch. 
Prec. 

LCL Ft” all Parties concerned was by the Court ap- 
Receiver ; after in the Midft of a Vacation he commits Waſte ; all 
concern d ſerve him with a Paper, diſcharging him trom being Re- 
ceiver on that Account; On a tor Attachment for turning him 
out, he being — Receiver by the Court, the Chancellor ſaid, 
Tho the gener ion may be true, that an Attachment is to 90 
where a Perſon a Receiver by the Court is turn'd out, yer it 
may be otherwiſe when attended with theſe Circumitances ; So denied the 
* Caſes in Equity in Lord King's Time 59. Mich. 12 Geb. 1726. 

v 

rn ent of his Debts. 
The Lands lay in England, but the Teſtator's — 4 Infant and 
led in Scotland. On a Bill by the Creditors for Payment the Heir ap- 
pears, but was in tor not anſwering: But as the Proceſs after 
an Attachment is for a Meſſenger to brin up the Body to anſwer, which 
in this Caſe could not be, the Deiendant being in Scotland and an Infant; 
| , the Plaintiff mighr ck. Ke fd Ihn th 
ave Remedy) King fai 
R and for 
want of an Anfwer would ſtop the Rents in the Tenants Hands, and 
pur in by ſuch a Time, or Cauſe thewn why 
againſt the Defendant as if of Age, or why a 
Receiver ſhould nor inced of the Premiſſes. 2 Wms's Rep. 409. 
kack. 1727. Leg v. be app 


For more of Receiver in General, See Account, and other 


Titles. 


Ft Recital. 
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Recital 


5 8 = Y * - 


— m...... 
* 


* 
td. a. 


(A) What is or Amounts to a Recital. How mach ne- 
ceſſary, and the Effect thereof. 


the ſaid Sram, . 
Deed of Confirmati- 


citing it, 
on will not 
cord. See Br. 


T 
7 
F 
Z 


T 
f 


8 
A 
; 
F 


f 


*. 


5 
f 


Þ 
] 


is material; ſo a Recital, That * whereas be i: 
s'd Sc. amounts to an Agreement or U that he is poſſeſs d. 
Clench. Le. 122. Trin. 30 Eliz. I R. Severn v. Clark. 


Agreement. Le. 117. pl 158. Trin. 30 Eliz. B. R Arg in the Caſe of Page v. Pain 
Covenant.. Arg, 2 Freem. 4 Trin 1676. in the Caſe of Sir Francis Hollis v. Sir Robert 


". I 


6. Bond was conditioned to pay 107. being for a Rent of certain Lands; 
W hae 2 intiff ) had entered on 
him; For 
— — 
2 130 pl. 170. Trin. 11 Jac. St. Johns. Digg 
exiſfit is CRF: Salk. ris Dach 2 W. XM. 
award v. Clit. b 
ng a Wite and 7 Sons deviſed gol. a- piece to 6 of them, vi. 
. om C. and dies, R. marries the Widow, but h) 
Marriage (rec chat A. Father of che ſaid A. B. C. D. E 
L by his W hed Cuiliber ipſorumprediQ” A. B.D. 
9 of 30 1.) covenants with S. (a Friend of 
the Wile) to pay to the aforeſaid A. B. D. E. F. G. Separales Legation 
vel Summas 50 Librar”. R. paid A. B. D. E. F. and G. their ſeveral 30l 


— 


but the Breach was aſſigned in not paying C. 50 l. when he had expres 
covenanted to pay the faid C. and the rett the ſaid ſeveral Legacies or Sum 
of 5c J. Sed non allocatur; For in the Recital ot the ſaid Requeſt there is 
nothing mentioned to have been bequeathed to C. and tho? He corenanted 


7 


Err ny ent 22 —— oe» my 5 wm 21222 


Ser 


* r __ 


4 A Fudge or Fuſtice may take R izance of the Part 
N 4 * + Per 


= EE is kL a EE... ac i. 


the Grant ; and of that Opinion was the 
* R. Earl of Mountague v. Lord Preſton. 


a of Recital in ſee Grant, 
* 2 Eſtoppel, 


— 
—_— 


-& 


tate Recognizance; at what Place; BY + 4 


(A) Who may 
Maſter of the Chancery Recogni- 
rin are n 


ly acknowledged before a Maſter. P. N C. 300 Tho' the Court may permit the Inrolling a R . 
2ance after the Time elapſed, yet it is always done <with Caution not to prejudice any intervening Purchaſor. 
Fer Ld Chancellor. 2 Vern. 751. Hill 1516. Bothomly v Fairfax — Ws Rep. 354 to 340. S. C 
2 Vern. 234. Trin. 1691. Fothergill v. Kendrick. ; . 2 
ers Months, the Special Order is to do it Nunc pro tame. -Atg- 
fad that this is the Courſe of the Perry Bag. Wms. Rep. 340. in the Caſe above. © © 


2. 80 fl uſtice of any of the Courts at Weſtminſter takes a Re 3 
ge be nor eds le in Court, run e 


| $ 273. rr S888 
. The Julien af the Courts at Weſtminſter may take a Reeog- 4:4%< © 
man in any Place in England. Hobart 8 Reports, between Halt cou Fine of 
Winkjeld. 264. "i 'x os 


21 DA: d --n—_— 
aken at Rippon in the County of York, the a8th of September, Anno 4 H. 5. which int of Term, and 
ſeveral ſuch like Records are in C. B. as well out ef Term as in Term, and out ot Court,- inthe Time 
H. 4. H. 3. H 6 ard alweft all cther Kirgs; Quod noma, ard ſee the Entries thereot. N. 2. 
H 5. Ro. 119 & H. 13 H. 13 H. 6. 320 & P. 2- H. 6. Ro. 125. Br Recognizance.'pl. 20. ſays that Hill. 
4 Mar. ir appeared by ſearching the Records of C B. — 8. C. cred Hob. 195. in the Cake of Fall v. 
Ainchſ. id, and th:t ir was agreed that ame? — may take Recognizances out of Term in any 
Part of England, as it was reſolved gto Mariz u iew of Precedents 8. C. cited Vaugh. 103.— 
FROM 7 4 ny C Brownl. 69.S. C. but not S. P. Mo.8$;. pl. 1231. Mica. 15 Jac. 
dut not 1 | 


40 | . 


but the Br. Recog- 
Sheriff cannot rake any thing more than an Obligation; Per Lirtietonzvidnce l 5 
thy" it be upon Supplicavit of the Peace; Burt Danby contra, the Reaſon gay 7«fice 
15 to be inaſmuch as the Supplicavit to the Fuftices of Peace, and toor judge 


4 | r Judg 
Sheriff, is as a ſpecial Commuſſion to the Sheriff, and Commiſſioners of Re-ot Record 


cord may take Recognizance, as it is faid elſewhere. Br. Judges. pl. * 
eres 9 E. 4 31. Br. Recog- 

. | n1-.ance. pl. 
8. cites 1 H. 2 


Fe Bate Ch 20, — Any Julge of B. R. or C B. might take a Recognizance' by the Com non Law. 
Pp 11 


T. Ld Raym. 2 Rep 1141. Paſch. 4 Anne in the Cale of Faiſhlaw v. Moriſon -— &. ?. 
Mod 53. pl. 27 Patch. 4 Ann. B. R. Anon 


® Tie 
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« 1 8 : 1 

* The Heri take Surety of the Peace before him by Recognizance, becauſe he is a Conſervatur of 
2 A b. if on 4. Agr aljo his — is by Commiſſion of Record, Quod voet Rex &c. A. 
dulutem; commiſſin vs vobis Cuſtodium B. &c. yet the Pleas which he — in his County, which 
irc not by Writ of Juflicics, are not of Record; quod nora, and therclore 7 of this Opinion; Bur 
Lvets and Tonrus are Courts of Record, and the like in the Old Nat. Brev. in the Writ of Si 
after the Wzit of Audira Querela, that the Sheriff may rake Recognizance in the County ; if be 
does not pay, and M rit comes to the Sheriff of Si recognolcat, and the Party upon this confeſſy the 
Debt Arrear, the Sheriff ſhall diſtrain him for the fame Sum. Br. Recognizance, pl. 18, cines 
F. N. B $1. : | 

In Action broweht beſore the Sheriff in the County, if the Deſendant comes and_aciuowledges bimfelf 
My yr fur the Plaintiff, Writ ſhall go to make Execution thereof, and ſo a Recognizance in the 
County, which is no Court of Record; Qare of this at this Day; For it appears there that #his Achnors.. 

Iedrment cras upon Plea before the Sheriff by Writ, and it ſeen:s to be by Juſt icies, Mn the Sheriff ;, 
| «ſice by Commiſſion : For Julticies b . Br. Recognizance pl. 16 cites F. N. B 132.—-F. N. 
132. (B) 133 (A) | 


So of the F. The Parliament ſirting may take Recognizance ; and the Caſe was ot 
Chanceller of the Lords and not of the Honſe of Commous, and therefore Quære of the Houſe 
Erglard. Ib. Commons; it ſeems all one. Br. Recognizance, pl. 8. citcs 10 H. », 2. 
S. P Br. Re- 6. The King himſelf cannot take Recognizance ; For he canact be Frere 
cognizance pingſelf; but ought to have a Judge under him to take it. Br. Recogni- 
n 5 EF | 

SP. 2 7. None can take Recognizance but Fuffices of Record or Commiſſian, 20 
Hawk. Pl. Juſtices ot the 2 Benches, Juſtices of the Peace &c. For Conſervatur of the 
C 93. cap. Peace, which is by the Cuſtom of the Realm, canner rake Surety of the 
5. 3-26 Peace by Recognizance, but by Obligation. And ſo of Cunſtubie. Br. Recog. 
Put ecery 8. RET. may be taken by Commiſffica of the King. Br. Recog- 
— nizance. pl. 17. cites F. N. B. fol. 266. 

Recognizance as it ſeems; For their Power is expreſſed certainly in their Commiſſion. Br. 1 
z:nce. pl. g. cites _ 7. 20 _ — every one, 1 — 48 = Juſtice far the — 4 
DDD 


9. A Recogniz was made to Sir Nicholas Bacon the Keeper of the 

Great Seal end 2 others, and the Recognizance was taken before bimſetf ; 

The Juſtices held, That it was void as to Sir Nicholas Bacon, but 

good as tothe others. D.220. b. pl. 14 Paſch. 5 Eliz. | 

8 C. Le 10. In Debt on a Recognizance talen i the Plaintiff declared, 


Day ex 

objefted, Thar this 

not except Per. 
That none 


VP the rea- can take Recognizances but — — Authori 
— © ogg Patent &c. as the Juſtices of the Benches and of the Peace — 1 
Law Le. 130. miſſion; and that the Mayor is not a Judge of Record, but by 5 
pl. 188. S. C. Sed non Allocatur; For the Cuſtom is good; and the Cſtoms of London 
are confirmed by AtF of Parliament. Another Exception was taken, that 
this Cuſtom extends as well to Strangers as Citizens, for Matters 
within the City ; and for this Reafon Gawdy held it was not good. Cro. 
E. 186. pl. 11. Trin. 32 Eliz. B. R. Chamberlaine v. Thorpe. 
It. It was argued, That a Recognizance taken in the Court of Admi- 
ralty to ſtand to the Order of the Court is void, and Serjeant Harris faid, 
That ir had been fo adjudged; And Warburton faid, that ir is not a 
8 Þ Arm. Court of Record. Noy. 24. Record v. Cornelius Jobſon. 
Vent 368. 12. It mutt be entered upon the Roll; for till then it is not a perſect Re- 
in the Caſe cord; but when tt 1s it is a Recognizance from the Acknow- 
of Perry Hob. 195. 196. pl. 248. Hall v. Winkfield. 
v. Hawes. 13. A Recognizance cannot be taken by an Officer out of Court, without a 
ſpecial Cuſtom. Reſolv d. Freem. Rep. 355. pl. 446. Mich. 1673. Cane's Cafe. 
14 One * of Peace may take Recognizance fer tle Peace, allo 
for th Ad Bebadicur (by the Commiiſion) and this he may take, either 
10 


Recognizance. 


6 


— Diſcretion, or Complaint made to him, or upon a Supplicavit de- 
2 dim. 80 One may bind by Recognizance ſuch as do declare 


u a Felon, to appear at the Ahaes or Seſſion s, there to give 
— cs Offender And fo in iverſe other Cates. And One 


| Recognizance ſuch as keep any Common Houſes or Places 
* Games that they keep the ſame no longer; And alſo ſuch 
unlawtul Games contrary to the Statute of 33 H. 8. cap. 9. 
chat they uſe the ſame no more. So One may bind by Recognizance 
to appear at the next Seiſions, to anſwer their faid Offences ; and Perſons 
convicted for Taking or Deſtroy ing any Pheaſants, Partridges, Fowl or 
Hare, that they offend not thereatrer in any of the Particulars any mo re. 

utt. 168. 
_ = of ho Clerks of the Inroll ments, or a Deputy, is to attend the 
Acknowledging, Vacating, or Cancelling all Deeds and Recognizances. 
— ww. 

a 4 A Coroner cannot take Recognizance. See 2 Hawk. Pl. C. 33. cap. 
8. S. F. a 


— — 


(B) Enter d into. By æubom, and Hou. 


1. A LL Leaſes, Grants, Recognizances, and Deeds j Cefty que Li 
ſpall bind the Feoffees, becauſe it is warranted by the Statute; as 
if he make his Will that bis Executors, or J. S. and W. B. thall fell the 
Land. And fee 7 H. 7. 6. That a Statute Merchant or Recognizance 
or Elegit ſued againſt Ceſty que Uſe, thall bind the Feotiees, and 


ſhall be taken by the Letter ot the Statute of R. 3. which wills that 


all Feoffments, Leaſes, Grants, Releaſes &c. by Ceity que Uſe, thall be 
good; quod nora per Keble & tot. Cur. Brook ſays, Quod Miror ! tor 
the Statute of 19 H. 7. cap. 15. which provides Execution to be made 
againſt che Feoffees of Ceſty que Uſe of the Land in Uſe, to have Execu- 
tion upon Recognizance, Statute Merchant, Statute Staple &c. rehearſes 
that Men were detrauded of their Executions in this Cate before the faid 
Statute. Br. Recognizance, pl. 13. cites 9 H. v. 26. 

2. A Recognizance may be acknowledged upon Condition; but if it be ac- 
knowhdg'd imply, and after they will have Condition, this cannot be; bur 
they may make — Defeazance by Nriting; and this may ſerve as well 
25 2 Condition would do; quod nota; and it is ſo in Uſe. Br. Recog- 
nizance, pl. 11. cites 36 H. 6. 6. | 


3. A Recognizance may be payalle at * diverſe Duys, and may be f Foint * Iſt. 295 


and ſeveral. Br. Recognizance, pl. 17. cites F. N. B. 267. 


and ſeverally, the Conuſee may ſue ſeveral Scire facius's agatalt the Conuſors upon this 


Marg. cites 


8. C. (e) t—As if two acknowledge a Recognizance of 100 1. Quilibet eorum in Solido, chars jointly 


: Inſt 395 Recognizance. 


4 A ſpecial Recognizance may by ex Words bind the Lands of the 
Cinnſar in One - as only. 2 * — d 
J. An Information filed without Reco 
8 ill; but the Court cannot take ir 
W. z. B. R. King v. Lambert. 
6. ln Civil Actions it is nor neceſſary for Defendant to join in a Recog- 
nirance of Bail. And in Criminal it may be diſpens'd wich by the Court. 
1 Salk. 3 pl. 7. Trin. 1 Ann. B. R. Smith v. Villers. 
J Ha Man upon a Writ of Error would enter into a Recognizance in 
Aue than double the Sum, it would be good. Per Holt Ch. J. Ld. Raym. 
© *Rep. 1141. Paſch. 4 Ann. in Caſe of Fanſhaw v. Morriſon. 


Uu Tho- 


nizance entered into by the Party 
the File. 12 Mod. 154. Mich. 9 


166 Recognizance. 

8. Tho by the Statute of 16 & 17 Car. 2. cap. 8. (for preventing Ar. 

reſts of 1 and ſuperſeding Executions) Executors are not odlig d 

to enter into Recognizances «pou Writs of Error brought by them up, 

Fudgments obtained againſt them, yet a Recognizance entered into condi- 

tioned to proſecute the Writ with Effet, and pay &c. was held good, 

and Judgment accordingly in C. B. and rhe fame was atterwards affir n d 

in R. R. For per tot. Cur. If a Man will voluntarily enter into ſuch a Re. 

cognizance, it is good at Common Law. Ld. Raym. 2 Rep. 1459. Hill, 1j 
Geo. B. R. Johnſon v. Laſerre. 


3 — 


(c) Recognizance forferted, tho not according to the 
Letter of it. | 


Yelv. 59. 1. HE Cognizor of a Statute was taken in Execution, and brought 
Barnes v. an Audita Querela, ſuppoſing the Statute to be void by the Sta- 
— tute of Uſury ; and he entered into a Recognizance with Sureties to ap- 
pear in Michaelmas Term &c. Et quod Staret Furi in ca parte proſecutur 
cum effet; Iſſue being join d upon this Surmite, it was alterwards ad- 
inſufficient to diſcharge him; and thereupon a Scire facias was 
upon the Recognizance ; and the Breach aitipned was, that the 
iſor had not paid the Condemnation-Money, nor render'd himſelt to 
Priſon, & fic non ſtetit Juri. Upon Demurrer it was objected, That the 
Breach was not well afhgn'd, becauſe the Recognizance was only tor 
Appearance, Et ad uendum cum Effectu, and ſays nothing of rendring 
himſelf, or paying the Condemnation- Money. Adjudged that rhe Recogni- 
zance being ad Comparendum & Standum Juri, it ſhall be taken accord- 
ing to the Courſe of the Court, which is not only to appear &c. but to 
pay the Condemnation-Money, or render himſelt to Priſon; and ſuch 
Conſtruction thall be made of thoſe Words Ad Staudum Furi; for other- 
wiſe the Plaintiff, who had Execution, might be deteared of his Debt; 
for to appear and to proſecute with Effect is no more than to appear and 
proſecute without being Nonſuit; and ſince the Statute of 11 H. 6. cap. 
10. made to remedy this Miſchief, the Practice has been to find Suretics 


is Cauſe of appear in a Court of Record, 
— 1 arreſted at the Suit of the King 


Reaſon of 


Mod. 133. incline that in this Caſe he ſhould be diſcharged, becauſe he was arret- 
Paſch. 12 ed and impriſoned before the Day; fo that it was not in his Power to ap- 
Ann. B. R pear. Williams J. faid he might have entered Bail upon the ſecond 
. Arreſt and Impriſonment, and ſo have enlarged himſelt, and ap- 
Ridpath. © peared ; but the other Judges contra, that by Reafon or his Impriſon- 
— he is to be diſcharged of his Appearunce. 1 Bulft. 1. Trin. 9 

ac. Anon. 


>. The 


2 
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he Defendant enter'd into a Recognizance to try an Iudict ment 
* The Recognizance is not torfeited, unlefs the Proſecntor gives 
Rules. 1 Salk. 370. pl. 4 Trin. 5 W. & M. B. R. The King &c. 


S. P. the 

Defendant 

muſt give a 

Rule below, 
to certify 

v Ball. ä on 

A Caf it is not certified, and then nonſuit him for Want of certifying it; Or in Cafe the Record iz 

| jt. 3 not forfeit his Recogntzance, unlefs you nonſuit him here above. Ld. Raym. 2 Rep. 

1140. Paſch 4 Anne. B. R. in Caſe of Fanſhaw v. Morriſon. 


g. If a Perſon enters into a Recognizance zo go to Trial of an Indict- 
men, and by his own Act procures a wrong Venire Facias, by which che 
Indictment is quath'd ; Holt faid this was a Forſeiture of his Recogni- 
zance, it being a Triſling with the Court, and an ill Practice in putting 
the Proſecutor to a great Charge. 11 Mod. 4. pl. 20. Patch. 1 Ann. 
B. R. Anon. 


» 
— 


D) Diſcharg d, Ref; _ or Compounded ; In what 
. a 


. D Ecognizance may be diſcharged 20 Years after, and if the Party g. cm 
comes and adnuts Suti g att ion, the Recognizance ſlall te firnck out of fron, pl. g. 

the Rolls, notwithſkanding the Parties have not Day in Court, as it is ſaid cites d. C. 

there 3 to which there was no Anſwer ; the Caute may be, becauſe Re- 

cognizance may commence by Affent ot Parties without Procets, and by 

the fame Reaſon may be ftruck out, and vacated without Procets ; 

And to ſee that it is admittted there, that Recognizance may be fuck 

out of the Rolls. Br. Recognizance, pl. 1. cites 5o E. 3. 18. 

2. One who ſer up Stalls inhis Yard tor Bone-lace Makers, and took fo So where 
much per Stall, was Indicted as for ming a Market, and had entred in- — Cer- 
to a Recognizance to try ; but upon pleading Guilty, and upon ſul mit- eme u 
ing to the Fine, the Recognizance was diſcharged. 12 Mod. 235. Mich. Indictment 
10 W. 3. The King v. Moor. the Deſen- 
into a Recognizance to try it at the ne xt Aſſiſes, which he could not do, by Reaſon of Ge ga = 
4 ſome of the Witneſſes ; this appearing to the Court upon ffidacit, a Rule to ſtay the — 4.4 the 

ecopnizance was granted, upon Payment of Coſts, and entring into a Rule to try it at the rexr 
Aſſes following; eſpecially fince the Proſecutor can ger nothing by the Eſtreat of the Recogni- 
ance, but 2 the Coſts. 8 Mod. 288. Trin. 10 Geo. 1. The King v. Smart. 


3. A. was bound by Recognizance to appear, for Printing a ſeditious 
Libel concerning the Scots Colony at Darien ; and it appearing that an Ju- 
lick ent had been found againit him at the Old Baily, which ke fad traverſed, 
and was to anſwer there, his Atrendance was diſcharged here. 12 Mod. 
348. Paſch. 12 W. 3. The King v. Bell. 

4+ JS. and others of the City of Coventry were bound by Re- 
cognizance, and appear d for 2 Terms, and #o Proſecution being had a- 
ganft them, ir was moved to diſcharge the Recognizance, or Diſpenſe 
wich their Appearance. Bur the Court faid they could not do it, and 
all that they could do was to reſpite the Recognizance. Farr. 97. 
Mich. 1 Ann. B. R. Anon. 

5. My Lord D. ſtood bound by Recognizance to appear here the 
firit Day of this Term ; and Sir Simon Harcourt excuſing his Non-Ap- 
Frm by Reaſon of Sickneſs, mov'd that his Recognizance might 

alcharged, the Attorney General having Orders, and being in Court 


con eu- 


—_—_— 


168 Recognizance. 


conſenting therero. But Holt Ch. J. faid, — tuch eech 
my 14 D. not appearing in Perſon, the Court could not diſcharge 
but faid, they could reſpite it till the next Term, . BE 
_—_—_— gly. 11 Mod. 200. pl. 1. Hill. J. Ann. B. K. The 
Queen v. Lord mand 
X enter d into a Recognizance with Sureties to appear the fir 
Day of Term, A Reſpondendum&c. (and in the mean Time tO his good 
Behaviour) and not to depart without Licence of the Court. An Information is 
reſerr'd againſt R. by the General, who, tor ſome Defe& in the 
Pleading, enter d a Molle Proſequi, and then exhibited another. The Court 
| þ of Opinion Recognizance extended to all Crimes whatſoever, 
— — oo. and that if it ſhould have Relation to 
Crime onl 


it muſt be mentioned in the Recognizance, which 


. Ad Reſpondendum, generally; That the Incony 
— only A Reſponder the Bail i this Caſe being band 


in a Sum certain, and not to ftand in the Place of Rar nor — 


Civil Caſes; and that the Nolle Profequi is neither a Bar nor 
10 Mod. x52. Paſch. 12 Annæ. B. R. The Queen v. Dy. SIS. 


J. If a Recognizance is is eſt reated in the Exche not punctual 
ly comply'd wi Ry, the Party appears ad abr buf kes his Trial next Seſſion, 


fall darter in the Court of Exchequer? 
Teak dhe Sid, T L IcH 


'd with; ot Oyer and Terminer are the 
— 4 an * be eſtreated or ſpar d a 
— of Publick uſtice that they ſhould have fuch Power, it 
the Circumſtances che Caſe they ſee fic. io Mod. 278, Hil 
1 Geo. 1. Tue K ing v. Tomb. 


— 


ch he Writ or Aftion lies upon it; and uber 
| Proceedings and Pleadings. 


A Releaſe of I. ( CIRE Facies apen 6 Recegmizenc Debt in Chancery, the Deſen- 
2 Recogni- dant a Neleaſe ot all — Har and Perſonal, and * 
dae e Plea; and the Plaintiff deny d the Deed, and Iſſue was join d thereupon, 
e therefore the Record and all the Iſſue and Proceſs was ſent into 
tionem Scire B. R. to try, and there they were at the Niſi Prius, and at the Day the 
Facias, Plaintiff was Nonſuitcd, and after another Scire Facias ia the 
which it (ome Bench, and well, quod nota ; For There is the Record ; bur conc 
naught be If the Tenor of the Record only had been ſent, and nor the Recon 
me ee itſelf. Br. Scire Facias, pl. 128. cites 24 E. 3. 7;. 


| — Plea true, and then the Releaſe is void. 10 Mod. 87. Paſch 11 FORE 8 R. Rogen 
oy 6 70. Hoe's Caſe. 1 Inſt. 265. Goldsb. 166. Moore. 469. 


88 2 Le. . 5 

84 pl. 112. when Þ Choncary, a Scire 1 LS OP AN he Tons 

and there 88. ere of chat the Proceſs was well aw ble, and maintainable 

G. K ye by the Common Law; For it being a Debt on Record, "there is no Reaſon 
admits but his Body ſhould be liable ro Execution upon it, as upon a common 


Bod 

he 

the Rule, Obligarion ; and this Capias is nor by the Statute of W. 2. cap. 45. or 

Thar where 25 E. 3. bas the Courſe of the Law, nd he (Ba of 

— Chancery Precedents are uſually there after Scire Facias, and their 
Courles 


—— 
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Courſes are to be maintained as of other Courts. Cro. E. 164 Mich. Refponden- 
31 and 32 Eliz. in the Exchequer. Ognel v. Paſton. — "—_ 

er Judg- 


„ 


— 


entred into there, a Fieri Facias, or Clesit may but xo Capias lies; Bur other- 
Capias lies 1 Mod. 45. 


A Recognizance is /uable in the Courts at Law, either by Action 
on it, or more properly by an Original in C. B. but if it 
ﬀAancery, 


— WY cognouit it ſe deberi was held to be well. 
. 3. B. R. Beech v. Trevors. | 
Plaintiff declared of a / 


2 Stire Faria: 


v Treby Af Ge. and the Det — 
Record produced was taken befare —_— 
2 Name of 
intiff had failed of his Record; for in Pleading — v. 
N On Rs — 


che Roll, which in this Caſe e 
in his Chambers. In B. R. they enter all Re« Raym. 2 
bur C. B. enter them ſpecially ; So char Rep. 956. by 


ion, bar thoſe of B. R. from the Stn. 
Time of Entry, and upon thoſe in C. B. a Scire facias may be brought ei- wag, © 
ther in London or Middleſex, but on thoſe in B. R. in the County of Trin 2 Aon. - 
Middleſex only; therefore theſe differ in Subſtance. And as to the And it being 
Uſage of declaring this Way which was inſiſted the Ch. J. ſaid it urge nt 
was againſt Law. 2 Salk. 659. Mich. 2 Ann. B. R. Chetley v. Wood. ca te Pre. 
cedentsin C. B. are all as this Count is, Holt Ch. J. anſwer'd, That if they proceed Hand over Head, 
. ſhall not ſet up a Preſcription againſt Law, upon Preteace of their 
| W q ' : 
aR izance appears to be taten at a Judge's Chambers in Fleet-ſtreet &c. it males it Local. Per 
Ponell |. Quod fait conceſum. n 
and ſo Local. 11 Mod. 224. Paſch 8 Ann. B. R. in Caſe of Baſton v. Ridley. . 


(F) Execution. In what Caſes, and How. 


pag” ye” Elegit. Br. Recog- Upon a Re- 
nizance, pl. J. cites * 38 Aff. 5. | _— 


pal age Lent ut the Gone Saf the By of the Grofirpn, cone oft; and it was not denied 
that he ſhould have it. But it is (aid elſe where, that if the Sheriff return that the C nuſor had nothing the 
Day of the Recognizance acknowledged, but purchas'd after, then he ſhall have it, as is pray d above, but 
not before ſuch Return; and with him the ancient Tenures, Tir. Tenant by it; bur at this 
Day it is uſual to have of the one and the other ar firft, as I take it. Br. Recognizance, pl. 4. cites 24 
E 3. 37,——*Br. Entry Cong. pl. 77. cites S. C. | 


In Scire facias izance the Defendant was return'd Br. Recog- | 
; whereupon there 7 the Tertenants, —_ 
Wer warn d, and they did na come, upon which Plaincitt © *'* > 


And fo ſee Execution againit them che firſt 
ment; and 112 nnn 
. Scire facias, pl. 86. cites 38 E. 3. 13. 


x . (C) Equity 


_T70 


Record. 


(G) Equity. 


HE Defendant acknowledged a Recognizance, which was t. 
ag IHE 
Toth. 267. cites 22 Eliz. Charnock v. Charnock. 22 Eliz. Ii. A. " 


. „ 


2. AB without Condition, in 20 Years inroll d, aur 18 
roll d ta 20 Tears] yet Affidavit, (that he who acknowledged it was liv. 


x fag) the Court ordered chat it ſhould be inroll'd. Toth. 263. cites about 
Tl. e 40 Eliz. to. 195. inter Roll & Roll, & Long & Owen, codem Tenn. 


— no, fo. 205. Ii. a. 11 & 12 
ſee fit to grant it wow Aotion in open Court. P. R. C 302. 


For more of Recognizance in General See Bail, Statute, and 
Se) other Proper Titles. TTY 


* Record. 


. (A) Records, Nitin Rocks [Or Cancelling tes 


for Covm or Decen.] we 
| * * 
this cauſes a Jet, and the m_ 
0 laintiff, and makes kor him as his 
Attorney, upon ſhewing this Deceit to the Court the Record ſhall be 


2. If a Man ſues another by Writ of Debt to the Exigent, upon which he is 
Outlaw'd, and a Mar raſes the Original and the three Capias's and the 
Exigent, and makes Part in London and the reft in Midileſex, and writes in 
them . B. for J. R. this is adjudged Felony by the Starure of 8 H 6. 12 
which is, That if 4 Record in any of the Banks, or in the Exchequer, be 
Holen, carried away, or avuided, by which Judgment ſpall be revers'd, that 
/ and ſball be judg d 
2 r and ſbail be ordered as Felony ; and this Ra- 

avoids all the Record, fo that it cannot be redreſs d by Error; and 
it is a Offence than if Part only had been avoided, and all who 5; 
ſent 10 it are Felons ; but becauſe Part was made in London, and Parr in 
Midlefes, and Londes comet be jained with any, and alto ſpecial Commy- 
tons ſhall be in Lad for Felony there, which cannot be by this Staruce 
becauſe ir gives the Trial by the Clerks of thoſe Courts and others, and the 
„ W ces of thoſe Courts, and not Commiſioners in 

M5 therefore the Offenders were not arraigned of Felony, but were pu- 
2 for Miſpriſn; for in Felony there is Miſpriſion; quod nota. Br. 


pl. 173. cites 2 R. 3. 9. 10. | 
| 3. At 


* 
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he Iſſue Fenire Facias iſſued, and the Sheriff — Nut breve, Br. Verire 

4 —— Farr fond nnd he the Non mitit breve, and bing pl. ” 
Alter there iſſued an alias Ven. fac. and Fury return'd and paſs'd for the Pla- 

Li if and after the ff Ven. fac. was found upon the File ; and by Advice of all 

þ it Was as ſuſpicious, and the Plaintiff recover d. Br. 

2. cites 26 H. 6. 16. 

F againſt 

he Record; but when he has revers u againlt him, 

— 9 —11 favke him that is Tertenant; for 

ſome Matter to bar him of Execution; and otherwiſe 

nn ivy by a Scire facias, or that 

33. Mich. 37 & 38 EL K R 


— 


4 1 A _ 
7" * * 


_—_ 


8) Good. What is, and when, and what ſhall be faid 
a Record. 


undo Mmactder Reandamer in BotbetBurkans, of 
the Proceeding and Ads of à Court of Juttice, which hath Power 
to hold 2 Plea accordin to the Courſe of the Law, of Real or 
mix'd Actions, or of A ions quare vi & Armis, or of Perſonal Actions, 
whereof the Debe or amounts to 408. or above, which we call 
Courts of Record, and are created by Parliaments, Letters Patents, or 
Preſeription. Co. Litr. 260 a. 

2. In Aſie the Tenant pleaded in Bar, the Plaintiff made Title by Re- 
covery in Writ of Dower, and the Defendant ſaid rbat Ne unques ac in 
Lawful Matrimony ; and the others econtra; and it was certified by the Bi- 
ſhop that foe was accu led &c. and the Aſiſe remained without Day, aud 

was re-attach'd, 312 came into the ſame ſo that 
all were adjourn'd there, and the Plaintiff ſbetu d the Record Sub pede 
pes 3s ns dy he 3 Je. Et per tot. Cur. When 
it comes before them Sub Sigilli . LA 


taken before 8 q* thall proceed upon ir. Br. 3 
pl. 42. cires 28 A 
15 bus th mmf re no Record Br. Viſne, pl. 17. cites 44 

3. 31. 32. 

4. Fla in the ' Court in Prohibition, if it be of Tirhes or of the Sentences of 
Lay Chattle, is pode beck and fo note that their Pleas are not of — 
Record. rr — 


ſo in ather 


Matters, are not Judgments or Matters of Record. Went. Off. Exec. 45S. 


5 "we the ih « ertifies that F. S. is no Baſtard, this is no Re- 


- Shaw Record, pl. 26. cites the Printed Abridgments of Aſſiſe, 
3. 


6. A Ferdif# cannot make a Record. Br. Repleader, pl. 61. cites 1z H. 


7. It a Tales be awarded and mark'd apon the Scrow!, and nat enter d in Er Error, 
the Roll, or falfe Latin &c. the Juſtices may amend it the fame Term; Pl 65: cites 


but contra in another Term, tor then the Roll is the Record; Nute the 8. J 


Diverſity. Br. Record, pl. 20. cites 7 H. 6. 30. | Cheney Ch 


ſaid, That 
tie ſame Term thar Judgment is given, the Record is in the Care of the Juſtices, and 1 the Roll; 
the Roll the ſame Term is not the Record, but the Remembrance of the 1 — Er Amend- 
ment, pl. 32. cites 7 H. 6. 29. 8. C 


432. 


8. Firs 


Record. 


8.A Fine is a Record, the it be not ingroſs'd, and ſhall be executed, and 
2 Quid Juris clamat lies u it; Per Newton, Quod non Negatur. Br. 
Record, pl. 78. cites 22 H. 6. 13. 

Br. Tefta- . A 7; Pament is not Mater of Record at the Common Law, zotwith. 
ment, C faxding the Probation ; for a Man may deny the making the Parties Execy. 
SP Br.A Br. Ad- turs, and ſhall try it Per Patriam. Br. Record, pl. 28. cites 22H.6. 52. 


IJ - 4 Rr 16. Br. Ordinary, „ Record, pl. 12. cites 8 C 
P. Went. Of Exec. 48. 


10. An Exigent is a Record, tho it be not entred in the Roll; quod now 


Br. E. 32. cires 38 H. 6. 1. 
Br. Main- — finds Mainprizc, which is written in a Bill, but is act 
wh pl. Genter d in the Rall in this Term, yet it may be enter d after in this Term er 


in anther Term; quod nota, as it n'd in the Cafe of 
and fo the Bl is a gud Rc and the Juſticesof C. B. accordingly. Br 


Record pl 58. ces 5 E 4: Record of Recovery of Debe, ſe 4 
cannot vouch a ar ſtc 
Buſt Court, for it is net @ Record, but @ Roll Eil. Loquels. Br 22 


d oh 8. cites 9 E. 4. 42. 


AIST 


atute is a Record, but an Obligation is only Matter in Fad. 
N T ITI 4 6. 
be Original the Roll is the Record, and not the Writ ; and 
ho Bans: and the Roll cannot be amend- 
che Original ed. Br: Record, pl. 77. cies 2 R. 3. 11. 
N of 


De but the Record with the Prothonotary. Jenk. 164. pl. 13. 
cites S. 


g. Where an A * Parliament or other Record is reverſed by Error or 0- 
28 and after this is vun bed of Record, there the Jaltices will 
thar theres no ſuch f 1 fr when it is revers'd it is no Re- 

cord. 53 5. 22. at the End of the Caſe. 
16. The Roll in Ancient — ſm - k Record, and therefore rhe Writ 
—— — —_—— and not Recordum 39 H. 6. 
* 2 and yet the Form ef the Regiſter in this Caſe b 

| Recordum illud habeas &c. Br. Record, pl. 70. cies F N. B. 71. 
17. If Sr is put to any Patent or Writing made in th: 


Name of the * er out W this is Matter of Record imme- 
diately, and ſhall the King. PI. C. 76. a. Trin. 6 E. 6. in the Cal: 


of Wimbiſh v. Ld. Wi 


18. No Bill, Anſwer. or other Plcading ſhall be ſaid of Record, or of 
ny HH in Comet 68 ie be She with foch of the 6 Clerks wich whom 
to remain. P. R. C. zoa. 

19. The Efreat in the Exchequer is not Record, but only Minutes to 
make a Proceſs upon it for the King. Per Cur. Ld. Raym. Rep 26 
Trin. 9 W. 3. Moor v. Riſdell. 


20. A Recognizance is a Record upon the taking it before the Inroll- 


ment. K And he faid, "Ther the hoon ment was by a Scatufe 
in Queen Elizabeth's Time. And the Court em d to agree, That it is 


2 Record where it is taken, and fo local. Adjornatur. 11 Mod. 223, 
21. An 


224. Paſch. 8 Annæ. B. R. Baſtos v. Ridley. 


—— — — — — —— ——— — * 5 1 


Record. 3 173 4 


21. An Agreement was on Marriage tu become a Freeman of | 
that t being entered among the other Proceedings and Orders fg 
Court 0 Alderman, (which being a Court of Record) is become a Mat- | 
ter of Record, as much as a Fine would be if levied there; for it is 
the Concord between the Parties. Per Lord Ch. Macclesfield. Wums's v0 
Rep. 915. Trin. 1721. Frederick v. Frederick. 


* 
* 


— 


2 


(c) Falſted or * By » whom. In what Caſes. == 


. 1 Fine by Collufion, as where there are 2 of the ſame Name, and the A Fine le- 
A one levies a Fine of the Land of the other, in this Caſe the other ug, or 
ſhall avoid it by Plea. Br. Fines pl. 115. cies 27 Af. 53. & T. 33. H. 8. 1 in 
| Purſuance 

Ufurious Contract may be avoided by an Averment of the corrupt Agreement, as well as ary 

Cee Crt, Hed PLC af op its © bn 5 


2. Record of Outlawry of divers Perſons was certified in the Exchequer, OS 
among whom one was certified Outlaw'd, and was not Outlaw'd, and that I 
his Gods forfeited were in the Hands of F. N. and upon Proceis made a> i 
gainſt him he came, and ſaid that he was not Outlaw'd, and Parcel of the : 
Kecord came by Writ of the Chancery out of B. R. into the Exchequer, and _ 
Green Fuſtice of B. R. came into the Exchequer, and ſaid be was not Out- A 
lawed, but that it was Miſpriſion of the Clerk; Skipwith faid, Tho? all the - 
1 record the contrary, they thall not be credited, when we 
ave fecorded that he is Outlawed ; Quære what Remedy is tor the Par- 
ty; it ſeems it is by W nt ot Error, inaſmuch as there is no Original a- 

'gainſt him, but only Record of Outlawry without Original. Br. Record 
pl. 45. cites 38 Aff. 21. | 

3. Capias Pluries returned upon the Plaintiff was nonſuited, and the ſame 
Term an Exigent iſſued upon the ſame Original in another Roll, the Defendant 
_ prajed Remedy, and tis ſaid that the Nouſuit ſball have Repard to the Day 

the Writ returned, & Curia conceſſit, and the fame Day the Exigent 

be faid to iiſue, And per Thirn. and Hank. this Matter is not ſuf- 
ficient to avoid. a Record, and Markham faid that all may be well re- 
dreſſed in this Place, for Erronice emanavit, Et tic pender ; And fo it 
ſeems to be Error and not void, and a Superſedeas ſhall ferve as ir ſeems. 
N A 33. cites 2 H. 4 23, 24 | 
4 Ina Court of Record, where the Record makes mention of one Man- A Man may 
ne of Judgment, it ſhall not be affigned for Error That the Conrt gave gie, 
another Judgment. Br. Error. pl. 78. cites 21 H. 6. 43. — 
| | | gave one 
Lara, they eng bt to hate gicen another Judgment. Br. Error pl. 148. cites 7 H. 2. 4. — But a 
cannot ſay that they did not give ſuch —— contrary to the I ords of the Record. Br. Ibid. —— Nor 
44 the fudgment entered in the Roll was not given by the Juſtices, but entered in the Roll by the 
» or ih at the Jury was not ſworn as the Record ſuppoſes. Br. Ibid. Nor that the Jurors gaze 
other Verdict then is entered in the Roll. Br. Ibid. — Nor <chere the Null is that the Jury gare Verdict tor 
the Plaintiff, he fh] not ſay that they gave Verditt for the Defendant, for a Man ſhall not be received 
to fallify the Record Br. Ibid. —— $o where it is that Cafizs vas awarded, the Party 
ſhall not aſſign for Error that no Capias was awarded, or ſay that Diſtreſs was awarded, for he 
ſhall not fulſify the Record. Br. Error. pl. 78. cites 21 H. 6. 33 And if the Sheriff returns ſum- 
maxed, the Party ſhall not be received to ſay that be was not ſummoned, for he cannot contradict the Re- 
turn of the Sheriff directly. Per Fairſax. Br. Error pl. 148. cites 7 H. 7.4 And he ſhall not ſay 


pond Was not attached. Br. Ibid. —— But may ſay that which ſtands with the Return, as to ſay that le 


n 


— — to the — of the 3 or not _ by . Br. Ibid. 3 Or he may 
Error in a Thing apparext, or Matter in Fact cut of the Record; but ſhall not falſif g 4 
Whiddlewhere, and note a Diveriity. Br. Error. pl. 78. cites 21 H. 6. 33. , 


2.10 Execution be ſued upon an — Record, or if ſuch Record is 4rd where « 
pleaded, the Part y has no Remedy to avoid it but by Error; For it is Ne as 
* | 3 $/eaded, and 
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Record. 


| diverſe De. 4200d Record till it bereverſed 3 Quod nota. Br. Record, pl. 4. cites 34H. 


faults were 


6. 2. 


the Record, non allocatur; For it is good, till it be reverſed by Error or otherwiſe. Br. Record. pl, 


Cites 33 H. 6. 


Br. Deceit 
pl. 7. cires 
35H.6. 46. 


So of other 


6 A Man may confeſs and avoid Matter of Record ; For in Deceit the 
Tenant ſaid that thoſe who appeared as Summoners and Vejours upon their Ex- 
ami nation denied the Summons and taking into the Hands of the King by 
the Grand Cape, and were not the ſame Perſons, but others of the ſame 
Name. Br. Record. pl. 10. cites 35 H. 6. * 

7. Error was brought upon Rediſſeifin, and it was alleged for Error, that 
the Sheriff had returned that he, with the Guardians of the Peace and the 
Coroners, took the Inqueſt at the Place where the Tenements are, whereas the 
Sheriff came not to the Tenements ; Per Mordant, tis Error; tor the Sheriff 
is Fudge and Officer here, and that which he does as Judge cannot be 
contradicted againſt the Record, otherwiſe of that which he does as Of. 
ficer ; now he comes to the Land as Officer, and therefore this may be af. 
tigned for Error; and as to making Proceſs he is an Officer; Bur the Court 
to the contrary, and that the Sheriff does this as Judge, and therefore it 
ſhall not be contradicted. Br. Error. pl. 148. cites 7 H. J. 4 

8. Where a Bill of IndiFment of Felony was found Irnoramus, a Junge 
of Record procured it to be raſed, and to be indorſed, Billa vera; This 
Offence is not punithable by the Law]; For that would tend to fallify and 
avoid a Record. 162. pl. 7. | 3 
9. Tho” the Party cannot fallify a Record in Error, yet in a Collateral 
Mg as In — Fo gg ry _ A IIS he is taken 
in Execution upon 94. pl. zo. Mich. 14 Car. 2. 
B. R. Mullens v. Weldy. rh 55 


3 


6— a5-d 


(D) Produced by whom ; How, and when. 


WO Affiſe it was ſaid, That he who bas nothing in the Land ſpall nt 
— 1 On , without ſbeming it immediately. Br. d. pl. 41. 
For it be cites 9 Af. 10. 95 

| HOO any Land. Ibid.— But Contra of the Outlawry before. Shard. 29 E. 3. therefore 


2. It ſeems that where a Record is pleaded, and the at her pleads No Record, it 
it ſuffices to ſhew the Record immediately, exemplified under the Seal &c. 
and he ſhall not be put to another Day to bring in the Record by Certio- 
rart and Mittimus, when he has the Record there ex ified ready; 
Quod nota. Br. Record. pl. 43. cites 29 Aſſ 1. { 

3. If a Man pleads Matter of Record, and concludes in Bar, he ſhall 
have Day to bring in the Record; but if he concludes to the Writ, he ſhall 
1 Per Frowicke Ch. J. Er. Record. pl. 36. cites 21 
H. 7. 9. 


(E) Cr- 


Record. 


(E) Certify d by whom; And how. 


I. TXT HEN a Fofice is diſcharged, or his Authority ceaſes, he can- Br, Garrane 


'Y mot certify a Warrant in his Hands without certity ing it by 
ri, and /o if he be made Fuſtice again, becauſe his Power was once 
ceaſed; And ſo it feems of other Records in his Hands. Br. Record. 64. 
cites 8H. 4, 5. | 
* In Do the Tenant ſaid that the Land is ſeiſed into the Hands of the 
Lin; this is no Plea, without ſbewing Record of it, upon which a Baron ot 
the Exchequer brought in Record of it, whereupon they ſurceaſed; and ver 
it was certeffed without Writ, and without Day in Court. Br. Record. pl. 71. 
cites 11 H. 4. 79. 8 Phe 

3. Record of Conrt Baron ſhall be certified by all the Szitors, and not by 
part ot them only; Quod nota bene in Falſe Judgment. Br. Record. pl. 
66. (bis) cices 22 H. 4. 23. | | 
4 If Crrtio ari iſſues to Fuſtices of Peace to ſend the Tndiff ment of F. N. 
and in the ſume Iatlict nent 20 others are inditted, yet this is a good Certi- 
fate ot tie Record, and the Juſtices of the Peace 7 4 aot mention an 
Thing of the others in their Certificate. Per Markham Ch. J. Br. Rico, 
Fl. FJ. cites 6 E. 43. 5. 


d' Attornev, 


4 Juſtices of the Peace ſhall not bring into B. R. any Record but that Br Corove, 
which is Exec:12cr7, and no Acquitrance of Felony which is Execated ; but 4 & 1. cites 
this ſhall come in by Writ by Certificate thereof. Br. Record, pl. 59. cires 8 


L. 4 18. | 
FM If Aſſe is taken before the one Fuſtice of Aﬀiſe, the Clerk of che 
Mee not expecting the coming of the other Fuſtice of Aſſiſe, yet the other 
Faffice pA Grtiorari may certify the fame Record. Br. Record, pl. 81. 
_cires 11 H. J. 5. | 

J. In Debt 225 Recovery of Damages in Affe the Defendant pleaded 
Nut tiel Record, upon which the Plaratiff cans'd it to come into Bank by 
Gertigrari to be exempliffcd under the Great Seal of England, and feat into 
C.. and fo well. Br. Record, pl. 82. cites 13 H. J. 21. 


(F) Foiker of Record. The Efect thereof. 


. IN Affiſe the Baron and Feme pleaded Record in Bar, and failed at the 
Day, and the Aſiſe was againſt them and two others «ho had pleaded 
ut tort ; and upon the Failer the Plaintiff pray'd his Fudement, aud re- 
leaſed his Dasages, and had judgment, notwithſtanding the Plea of the 
other two is not try d. Brook tays, Quod mirum, if Law! tor he reco- 
vers the Land againſt all tour by the Judgmenr, whereas the Plea of the 
ether two is not yet tried. Br. Failer de Record, pl. 7. cites 44 E. 3. 23. 
2 In Conſpiracy the Defendant ſaid, That be was indicted before the 
of Peace in N. w pon NNul tiel Record being pleaded, the 
made a Writ to the Fuſtices of Peace to certify it; and at the Day N 
was return d, and the Conrt gave Day over; and at the Day the De- 
fendamt made Default, upon which the Court awarded a Writ of Enquiry of 
3 quod nota. Br. R pl. 16. cites 7 H. 4. 31. 


3. In Debt the Defendant pleaded Ourlaury in the Plaintiff, and con- Bur in Debt 


and thereu 


Judgment Si Actio &c. The Plaintiff replied Nul tiel Record, upon a Con 
Defend.int, 


the Rec pon they were at Iſſue; and before the = given to bring in tract the 


ord, the Plaintiff” got the Outlawry to be reverſed, fo that the De- 


after an l 


&ndant tailed of the Record at the Day; And the Queſtion was, \Vhe- +;-;::e, 


ther Pleadden Dt. 


= Record. 


in Bar; ther this Failer ſhall be ? 'The Opinion of the Court was 
the Plaintiff . 2 Roll. Rep. 38. 


That be ſhould anſwer over. rin. 14 Jac. B. R. Stubt-; 
5 v. Denham. 
2 - 22 but j = . And | * ainſt bi able 
21 — ky 6 on REESE CRE 


C. 366. Hill. 15 Car. B. R. Dawſon v. Lee. 


— 


(G) Of making up Records. And denied in what Caſes 


Br. Error, x, MA Record an bit to be made in Aſſiſe of every Furor feworn, and 
pl. 104. cites A none” winks Fs rang Poon Lore fg Ray 1 


38 H. 6. '* Day to Day, tho? the Aſſiſe does not take effect the firit Day; and o- 


therwiſe it is Error, by the Opinion of all the Juſtices ; quod nora. Br. 
_— 104. cites 39 H. 6. 17. & 38 H. 6. 11. 

2. The Deſendant was indified at the Aſſines for forging the Stamps, 
and there his i — Gol 


and Not Gally, and apa his Trial be was convifted ; but upon 4 
red EL Afterwards he exhibited a 


Proſecutor of the Indictment, who pleaded 
er 2 cow te Fadia 
Chancery moved the of B. R. that the Record might be made 
with the Arreſt of the Judgment; for by a Miſtake of the Clerk of 
nn ay heap way ns Perl wen ping Notes thereof appear in his 
Books, but only that os nt ever by — to appear at 
the Aſſiſes, that he did accordingly appear and ſaved his Recogni 
zZance ; all which Matter was evident to the Court by the R of 
the Aſſiſes; but yet ould make no Rule for the Record to be made 

i Judgment, becauſe a Precedent of this Nature 


(H) Ey of Record. Power of the Court as to Entry 
or Alteration of Records. And of Records being 
entered upon a wrong Roll. 


SF. Br. 1, IN Treſpaſs the Court ſuffered ſeveral Furors, who were c halleng' d fer their 
= yp + I Franktenement, to be ſworn, who bad uct 40 5s. per Aun. lecallſe they 
29 H 6. 9. thought the Damage to be but 20 l. whereas the Record was Damages of 


| gol. which the Defendant ſeeing, aotified it to the Curt, and pray'd that it 


might be tried again; upon which the Court would not record chat which 
was done before, but try'd all again; and then thoſe who were ſworn 
before were ftruck out now for I iency of Franktenement. And ſo 


ſee at the ſame Time it is in the Election of the Court whether they will 
record it or not. Br. Record, pl 23. cites 19H. 6. 9. 

2. If an Exigent be return d Outlaw d, which iſſued 25 H. 6. and the De- 
fendant pleads Nui tiel Record, and the Clerk eo inftante enters the Out- 
lawry in the Roll Anno 38 H. 6. this is good; for Per Aſhton, If the Eu- 

gent de return d outlaw'd, tho? it be not enter d, it may be enter d 4b 
any Time ; And Per Moyle, If there be ſuch Exigent, ic is 2 good Re- 
cord; quod nota. Br. Record, pl. 68. cites 38 H. 6. 1. 1 

| x 


” - _— — — — — — 
„ —— — 
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* In Annuity, the Parſon Defendant pray d Aid of the Patron and 
Ordinary, who were returned ſummon'd, and the Ordinzry was Hſſoign d, 
and the Patron not, nor any Default recorded upon him; and ia the Roll of 
Phas Mention was that both were Eſſolgn d, but not in the Roll of Eſſoigu; 
and by the beſt Opinion, becauſe it is not expreſſed in the Roll of 

ſoign, where it ought to be expretied, therefore it is not good in the 


Roll of Pleas; Onære, for it was not adjudg'd. Br. Record, pl. 55. 
cites 4 E. 4. 25. Cy ES | 3 
A. Judgment entred in the Roll of cne Office, which ought to be in the S.P. Per 

Rall of another, is not void, but Errer and voidable. Br. Error, pl. 88. _— 
cites 9 E. 4.3. Br. Record, 

PR pl. 3r. cites 
4E. 3. 9.4 in Premunire the Judgment cut entre in arot her Term. Laken ſaid, it is enter'd in the Roll 
o the Filizer, who ought not to enter any ſpecial Judgment, bur tue Prothonorary ought to enter it, and 
therefore it is no Record; For if the Filiz.cr of one County enters Proceſs of Outlaw ry in the Roll of 
mother County, this is void; and fo if Clerk of the Aſſ.ſes in C. B. enters Plea in his Roll, it is no 
Record; For it does not belong to his Office. Per Billing and Velverton, the feveral Otices were 
ordain'd, becauſe Men might be fure where they might ſearch for the Suit. And all the Juſtices Lid 
that they did not remember that any ſuch Judgrent was given, bur ver Lec ye it was enter d, ad the 
ling ixtitled, they would not alter it. Br. Record, pl. 31. Cites 4 E. 3. 9. 


5. During the Term wherein any judicial Act is done, the Record re- In Ejoct. 
maln in ihe Breaſt of the Judi es of the Court, and in their Remembrance; ent e 
. 5 Defendunt 
ard thereiore the Roll fs alterable during that Term as the Judges thall bei called 
direct ; but cc hen that Term is paſt, then the Record is in the Roll, and to contes, 
admits uo Alteration, Averment or Proot to the contrary. Co. Lit. 260. a. Late, En- 
try a d 
Oufter, made Default, which was recorded, which the Plaintiff would aflerwards have waived, ſup- 
poſing it to be in the Brealt of the Court during the Term. Bur, per Holt C. J. There is 2 Cizer/iry 
bettzeen an cf ef the Curt done upon Record, and an ct ef tile Party recorded by the Court, as 
Nonſuit or Default; For in the firft Caſe, it is in the Breaſt of the Court, and may be alter'd b them 
during the Term; bur in the latter Caſe, a Nonſuit &c. once recorded cannot be alter'd by the Court, 
becauſe it would be a Means of introducing Falſity of Facts into Records. 2 Salk. 566. :1 6. Trin. 
2 Annz. B R. Turner v. Burnaby. 


6. The Plaintiff brought an Action upon the Statute 21 H. $. cap. 13. 
lor 251. tor Non Reſidency by the Detendant for 5 Months. It was 
moved on the Behalt of the Deſendant, that a Recorditur might be entred 
0 hinder any Alteratian of the Record; Bur per Cur. that Practice is not 
now in Uſe ; but Cook Chief Prothonotary faid, that the Le heretofore 
G eatring 4 Recordatur was, ( Record ttur, that this Record is without Al- 
eration or Interlineat ion); and then if there were any Alteration aſter- 
_ wards, it would appear upon the Record to have been made atter the 

atur entred. But now the Practice is to make a Rue of Gurt, 
tar all Things ſhall continue in Statu quo; and then ir Hall be tried Ly 
Afdavit, whether there has been an Alteration or not. Ld. Raym. 
210, 211. Paſch. 9 W. 3. Eirt v. Rothwell. 


1 — 


— 


— 


h Rv; In what Caſes ; How and when; Or, In 
what Court it ſhall be ſaid to remain. 


1. 137 Here the Record itſelf remains, there the Action all le brought. , 5.6 Tu- 
Br. Record, pl. 30. 


in Chan, 3 Recognitance 
Fs ery Was brought there, and the Defendant pleaded Releaſe of all Actions real and perſon. 21, and the 

intiff denied the Deed, and they cvere at Iſſue, upon which all was ent into B. R. vin. the Re. urd, tle 
2 aud the Proceſs ;, For the Chancery cannot try Ifluc by Jury, aud the Pl. aintiſf was No ſhuatei at 
1 Niſe Plz upon which after he brought another Scire Facias in B. R. and Exception was taken, that 
_ to be in the Chancery, Et non Allecatur ; For no Record remains there, bur all was removed 

BR. viz. the Record, and not the Tenor of the Record. Br Record, pl. 39. cites 24 E. 3. · z. 
kr Lieu. pl. 36. cites 8. C. 85 


4274 1 p > 


2 2 2. Pricire 
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Wit only is to be 


2. In Precipe quod reddar, as Formedon, in London Releaſe with Ij ar- 
ranty was pleaded, and Aſſets in a foreign County deſcended in bee, | 
on which they are at Iſſue, and Writ came to remove the Record from Lan- 
don to Bank, io try the foreign Iſſue. And ſo it ſeems there, that ir ſhajj 
remov'd till Itfue be join'd. Br. Iſſues Joines, pl. 74. cices 


21. | | 
ir an Amercement is aſſeſs'd in Banco, and eſtreated into the Exchequer 


Br. Charter 

de Pardon, ts levy the Amercement, and they write for the Amercement ; yet the Record 
pl. 25- cites remains in Bank, and not in the Exchequer, and there ſhall be travers d, 
S sand chere the Pardon of it ſhall be pleaded and allow d, and not in the | 
2 Exchequer. Br. Record, pl. 35. cites 36 H. 6. 24. and 37 H. 6. 21. 

Br. Reco 4 Scire Facias to have Execution in Writ ot Annuity ; The Caſe 
pl f cites was, Thar after in C. B. the Deſendant removed it by Wird 
28. 5. C. Error into B. R. after the Record, among other Records, was re. 


mov'd into the Treaiury or Receit ; and after the Plaintiff bronght 
Certiorari out of the Chancery, directed to the Chamberlain and Trea- 
ſurer, to certify it in Chancery, and from thence it came by Mittimys 
into C. B. and the Plaintiff pray d Execution. And per Moyle J. the 
Court ot Chancery writes only Pro Texore Recordi, and not Pro Records ith; 
But in Caſe of the Fufices of Afsſc, there they ſball certify Recordum & 
Proceſſum, and not Tenorem ; and when Records are remov'd into the Re- 
ceit, theſe which are of B. R. are intitle (Rccorda Regis) and thoſe of 
C. B. ( da de Banco). Br. Executions, pl. 71. cites 37 H. 6. 16. 
bur it thould be, 37 H. 6. 16. and 28 b. 39. a. ' 

J. If a Man recovers in Aſſiſe of 742 Land and Damages, and 
the Defendant has nothing 10 ſatisfy the Damages in ihe ſame City or Bo. 
rough, the Plaintiff may remove the Record by Certiorari iutu Bank, and there 
he thall r of the Damages recover d. Br Recognizance, 

31. cites F. N. B. 243. „„ f 
oy In Aſſſe in B. R. the Tenant pleaded that the Pluntiff has Fri 
pending againſt bim in Banco, of anoiher Nature than the Afjiſc ; Jud- 
ment of the Aſſiſe; and the other ſaid Nul Tiel Record, upon which 
they were at [flue ; there the Defendant ſhall remove the Record o of 
Baak into Chancery, by Certiorari out of the Chancery directed to the Faſtices 
of C. B. to certity it into Chancery, and to fend it by Writ of Mittimus 
to the Fuſtices of B. R. And it ſeems, that in every other Caſe, where Re- 
cord ig vonch'd in another Court, it ſhall come in ſuch Manner, or 

1 under the Great Seal. Br. Record, pl. 74. cites 

N. B. 2 

= * * granted the Original ſhall not be removed out of 
the ſuperior Court, nor ſhall the Record, but only a Tranſcript; fo that 
upon a Reſummons, upon a Failure of Juſtice in the interior Court, the 
ſupertor Court may proceed. By all the Counſel. Jenk. 31, pl. 61. 

8. It there are divers — between the ſame Parties, the Inferior 


v. Ccurt may remove which they pleaſe, they being warranted by the 


Fit (which expreſs'd none in certain) ſo to do; And if Judgment ſhall 
de given aſter the Tefte, and before the Return, the Record hall be well 
removed. Bur if Fudgment be entred after the Writ is returnable, the 
and that no Judgment is vet given. Vent. 
95. Mich. 22 Car. 2. B. R. Prydyerd v. Thomas. 

13. If the Record vary from the Writ of Error, yet the inſerior Court 
ought to remove it. Note. Vent. 97. Prydyerd v. Thomas. 


( Y) Re- 


Fs Record. _ | 


(K) Remanded ; In what Caſes. 


EN a Record is removed into B. R. by Writ of Error, this Ne in this 
l hall never be remanded, and without N84 thoſe * 
the Franchiſe cannet hold Plea ; and yet when Cunnſance is granted, they of 
all not ſend the Original but the Tranſcript, upon which the Franchiſe fall « Fa = 4 
hold Plea. Note the Diverſity. Br. Record, pl. 13. cites 44 E. 3. 37. — — 
ESE ee eee 
ſhall be remanded. Ibid. ——Br. Conuſance, pl. 13. 8. C. | — 


r Voucher in Cheſter, and foreign Releaſe in a Franchiſe, ſhall be Brooke faps 
2. 1 
try'd at Common Law. Per Brudnel J. and remanded. Br. Trial, pl. 1 — 
59. cires 21. H. 7. 35. | i ſeems chat 
| is l 

» the Juriſdificn ; For both the Courts are at Common Law. Ibid. — Gntra of [ſue joined in — 
and ſent into fi. R. to be 10 d. Ibid. —Or Record in C. B. removed into B. R. by Wru of Error, or other- 
wiſe ; For thoſe ſhall not be remanded. Ibid. So per Fineux Ch. J. of Record remov'd by Error cut of 
Creſter. Ibid.- Br. Traverſe de Office, pl. 19. cues S. C. 


* 


L) Om. Horte the Count upon a Record ought to be. 
57 And Pleadings. | 


IN Afi the Drfendant ſaid that be is Villas to R. upon which th 
= oe? and the 538 another Aſſiſe againſt bin es 

B. bis Lord ; and the ſame Defendant pleaded Villein to another, and 

Plaimiiff effopp'd him ty the firſt Record; and he ſaid that Nut tiel Record, 


and the ſame Record was found before the ſame Fuſtices immediately ; and 
- +. ms per Stove J. Br. Failer 2. pl. 9. cites 22 
12. | 


2. In Debt brought upon Recovery of 10 J. Damages, in Writ of Entry of He who de- 
Land, the Plaintitz in his Declaration ought ro rehearſe the Original Ih rit, ales upon 
cad all the ancient Record ſuch as it is. Br. Count, pl. 39. cies 22 H. 1.1 rebearſe 
6. 38. all the Re 

| | | cord and Pro- 
ceſs, and ſhall not mention the Iſſue till Niſi Prius, but ſhall ſbecu the Venire facizs, and the Return and 
Certice 1 22 1 ſay, Abinde continuatur Proce. ſſus per F urator' ; and well, and not before. Br. 
Count, pl. 17. cites 34 H. 6. 4. 


3. Where Parcel of the Record makes for a Man, and Parcel againſt him, And yer Pri- 
he may in his Pleading, or in his Declaration, take that which makes tor — — 
ls and relinquiſh the reſt. Per Davers J. which Athton and Priſot de- Ian 

Td pope $oud ay of a Record a Man fhall commence at ſhall com- 
the Original, and 5 Mention of the Summons and Severance, if any mence ar 
24s, and where 750 recover and one ſurvives, he ſhall make Mention of both ** 


| in ſuing his Execution; for a Recov two is not a Recov one. and 
* ic. Pleadings, l fr. cite 0 HA * 


every Writ of Proceſs, and of Continuance, and of Garniſhment &c. Ibid. And in Ravi ben of 
Ward, and in Duare i if he ſues Execution of r „ be ſhall male Mention of all the 
2 — L.- And where 122— is given, & quad ceſſet Executio, yet he ſhall make Mention of 
the Þ o, tho it be againft him. Ibid. And in Scive facias to one for Life, the Remainder of Part to 
En and the Remainder of the reſt to J. S. he ſhall make Mention of all ia his Execution in Scire 


4. In 


—— * — _ _ | | | | 1 
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Nr. Action 4 In Treſpaſs upon the Caſe, the Plaintiff counted that the. Defendant 


ſur le Cafe +... ol 7 5 i 0 : 
as Clerk of the Furies and that he brought Nrit of Entry againſt F. M 4 
b. c: EIN rehears d the oe the Plea aud the J. V And 


himſelf for ſuch a Sum to inrol the 


rol it; ſo that where the 22 
And per Cur. Becauſe C 


nota, whereupon &c. But per Aſhron, He need not to have. 
yond-the Niſi Prius, but to have commenced there where * 


was, and no further; but where he meddles with the Record, he ought 
to ſhe the Venire facias awarded, and how it is ſerv d, and then Con- 
tinuato proceſſu per Jur. had been good; and otherwiſe not, per Priſot, 
quod Cur. conceſſit. Br. Record, pl. 5. cites-34 H. 6. 4. | 
He ought t 5. Note, it was agreed that in B. R. the Record is (Placita coram Revs 
ow = he Ap talem locum) and therefore when a Man pleads a Record of this 
Court may Court, he ſhall thew where the King's Bench then was, becauſe the Day 
have ir. 4s is paſs d, fo that it is certainly known ; but chePrece/s there is (Ulicangie 
apud Weſt- tune fuerimus in Anglia.) Br. Pleadings, pl. 10. cites 34 H. 6. 27, © 


mona 


in Gm. Alidd. Per Cur. 12 Mod. 318. Mich. 12 W. z. Anon. 


But when he 6. In Aſſiſe, the Pleading of a Record is nat to ſay that ſuch a Day he 
_ the * purchaſed — a Writ, but that he purchaſed the {2 by this Tefts ſich 4 

— 41 and Tear, and ſhall a ſay chat it was returnable beſure Sir Fobn Pi. 
ſhall i ſot and his Companions Fuffices of C. B. but that it was returaatle Gefore the 
chat J. Fw of G. B. without naming them. Br. Pleadings, pl. 41. cites 3 
Sheriff &c. H. 6. 14. Fer Priſot. | TOENT'E M 


before Sir John Priſot and others his Companions Juſtices &c. Ibid. 


7. A Man cannot vouch aRecord of Rec Debt, or ack iis" bo ol 
— Court ; for it is nt a Record, Er l. Loquela / — a 
ſal! rot ay he declares upon ſuch Record, he ung bi to ſhew it exemplified ; but Quare 
2 inde. Br. Failer de Record, pl. 8. cites 9 E. 4. 42. 21 

2 — for it is no Record, and fall be tried per Pais. Br. Faller de Record, pf. . citesy 


If a Record g. A Patent or Record ſhall aur be pleaded by Rehearſal, but by Matter i 
wa = a FR ar Matar.” "oe 
2 23 Fad. Br. Pleadings, pl. 110. cites 21 E. 4. 44. 
DDr is the Matter of the Subſtance and the Effect 
of the Bar, which muſt be full and perfect; but if the CCR 
not the Effect of the Bar, ic need not be ſo certainly. Per Montague Ch. J. Pl. C 65.b. Mich. 4 E. 6. 


(N) Averment againſt Records. 


i. A MAN cannot aver againſt a Record, as that a Deed Iuroll d in 
May, but enter'd as inroll'd in April before, was not inroll d 
in May but in April, Ow. 138. Hill. 30 Eliz. Sir Thomas Howard's 


A Man may Every Record imports a Truth in itſelf, and tho an Averment may 
_— ainſt the Operation ot a Record, yet the Court incl ind that it cat 
flands with not De againſt che Matter and Subſtance of the Record itſelt. Le. 183. 

Record, Hill. 31 Eliz. B. K. Holland v. Franklin. SED vo 
appearing within the Record, and which is only as to the Operation af it 
| | 2. In 


+: 


bich 


— Thi 
71. — Caſe. 


1 


7 


8 Record. 
_ inſt the Sheriff for an Eſcape pon Meſ 
dard of « Capias in Treſpals by ö 


ſuppoſed Eſcape, — by he Go 


R , 
The Plat 
oth U this 

on: uſe the alleging the Appearanc 


alleging the Aflent &c. was immaterial, and 
ance only | 

ill, and for that 5 
yt . Calfe v. Bingles. Jo. 135. S. C. and 2 Roll. Rep. 119. 
Worlley's But the Parties amended by Conſent. Lutw. 71. Trin. 
2 Jac. 2. Benſon v. Muſgrave. | EA 


(N) of Pleading Nal til Record. 


1. IN Atiſe, if a Man pleads Nul tiel Record, and ſach Record is found 
in this Court, or certified, he ſhall not have other Anſwer after; for 
it is Peremptory, per Stoufe. And it was of a Record alleg'd, by which 
the Tenant at another Time had conteſs'd himſelf ro be Villein of a 
Stranger, whereupon he abated the Writ of Aſſiſe. Br. Record, pl. 13. 


cites 22 Aft. 12. is #D 

2. In Aſiſe the Defendant intithd 222 Fine, and that the Eſtate of the 
Plaintiff was Meſne between the Fine and Execution, and the Plaintiff intitled 
 bimfelf by Keleaſe by Fine with Warranty of the Anceſtor of him who re- 

covered by the Fine alleg'd in the Bar, and jo the Execution upon the Fine in 
the Bar, by which the Tenant claims, is falſe and feint in Lam; to which the 
Defendant ſaid Nul tie Record of any ſuch Fine by which the Plain- 
tit claims; and whereas the Plaintift vouch'd Record of the Fine, now 
the Plaintiff be d forth the Record Sub pede Sigilli ; and pray'd the Aſſiſe 
of the Damages: And the Opinion of the Court was, That he ſhall have 
it; for the Pleading of Nul tiel Record, where the Plaintiff now ſhew'd 
the Record, is as ſtrong as it the Defendant had travers'd the Title of 
the Plaintiff, and this had been found againſt him by che Verdict. Br. 
Record, pl. 43. cites 29 Af. 1. ; A OR TO. 

3. In Afsſe, if the Tenant pleads Recovery againſt a Stranger, and that the 

52 the Plaintiff is Meſne between the Date of his Writ and the 7 g- 
ment, be ought to allege the Date ot his Writ; and it he mi 
Date, che Plaintiff may reply Nul tiel Record. Per Finch. Br. Re- 
N cites 48 E. 3. 11. 5 . | 

4. Notwithſtanding the Certification of the Tenor of the Record, the 4+ Debt be. 
Defendant may plead Nul tiel Record; quod nota. Br. Monſtrans, 2 Nerorer of 


mages in 
Fs b T in 
of Pizgowuders at G. and the Tenor of the Record was made to come into Chancery bs and 
ſent into Bank by littinmu, and Declaration upon the Record (cujus tenor &c. was compriz d in the 
— And Rolfe offer d to demur, becauſe he did not ſhew the Record itſelf; Bur the Court held 


contrary, wherefore he paſs'd „ and pleaded Nul tiel Record. Br 
Ln Rent fl 19. Cd. C. ES | — — * 


5. Writ upon the Statute of Marſpalſea, that whereas none ſhould be 
fuedin the Marſhalſea, it one Party was not of the Kings Houſe, the Party 
had there vexed him Kc. Hull pleaded Nl tie Record, but per Caun- 
iſh this is ao Flea; For the Steward is in a Manner Party, and there is 

Aa a | no 


. Ie oo oe IO 


© <a — » 
- — — 


but it all be tryd — 
but der Fd _ 25 — fe pray'd = 
e f 


d. pl. 1. 


ine a 


2 6 K © the County of Middleſex Dames 

1 Bank upon is 7 Do 
the * The Defendant pleads Nui tiel Nami 
ulth. and Fort. this 3 Fer 


* — 9 H. 6. 5. 


e 


— wk ad dts Pra and does not reh Bei there, Nu ric Ron 
= Br. A cites 380 H. 6. 28, 23 


S.P. Hawk. 11. In Maintenance Nul tiel Record is ound ihe; Per Davers an 
Pl. C. 22 Frist: Br. Record. pl. 35. cites 36 H. 6. 12. 


cap. 83. 
S. wn 6. Decies Nul tiel Recard is a and in thoſe Caſes, and in others 
e SB: And fi Docs tort | 


2 we, „ — one per Bern Br. 
5E 43. 


deu &e. beige wt | 


EL — 4 a Man pleods 4 Patent aud fbews it, Quere the other can 
Nel del Re ford, Br. Record. pl. 39. cites 38 H. HS 24 ThE 


Lag fern eee enn 
of 2 Conveyance, the Party Ring bad noching i the Thing therefore he may plead Non conceſſit, nd 


SSE . or the like, „ 


Br. Trialls 272 if a Man counts upon. Recovery in 4 Court 


is 86 Plea, bur he G2 met r w i 1 
SC. 80 it 

Pei ve d f dl re br. Nad 

* cites 9 E. 4 4. 

4 Where a Man thews Record Exempli phe under the Sa ofthe By 


8 Net el! 4 
1 Br. Rec 


note tha D der 
II 83. cites 16 H. * . per tot. 2 8. 
Aganft 2 General Ad of Parliament, or ſuch Act whereof the 


= EE OD rd the other Party need not plead 
Zh Jake Nero, For of ſuch Acts the Judges ought to take Notices 
N _ Bar if it beMi{-recited, the Party ought to demur in Law upon ĩt. 6 Rep. * 


b. Truth 1. The Prince's s Caſe, 


Recerd be embezzelled, if the Act be General, becauſe every Man i privy to i Per Coke Ch. 1. Gui 
178. Mich. 8 Jac. C. B. Jolly Woolſey's Cate. 


1 ll 


—— eee ee ee i wed 


_ 


— ew an 


tiel Record be pleaded in Bar, it is an 8 2 
25 * —_—k Per e Het. 18. eue 


ofa —— 
22 TA 


Obligation in K R. Et hos paratus eff verificare , 
illud remanens im B. R. e 5. 
— nad habetur t ecor, parattes 329 Paſch. 
E. The D further That he cauncs bave the 1 


tor Error That the Court o for Fails hon 
we for Er Tie at leaſt ers a Dee thus: > 
; but the — ———— Lev. * Ee 


tur tals Re- 


murrer upoa the Ple 
Trim. 19 Ca. 2. B. K. Pirt v. Knighe. .. 


Be ajparet,_ but Jecanſe be cop e 
the Court g. rn ey po rh eee 
Record onght to ſay, Et hoc paratus eſt veriear©prout — wy — 
Curia hic conſideraverit, and that io are all the Precedenta - The R 
Tin den New Debate in Miet Term following rhe Court altered their 


ulgment, notw was Prout gov Recorduem Plenins „ 
e ee eee eee Gn *. 
affirmed by the ( ourt againſt their own Opinĩon; And that this Term the Court 


wie Record of h K might have bers 4 to Briſtol by Certiorari & Nin. 


8. "Seire Facies was awarded againſt the Defendancs a Recog- 
2 entered into as. Bail for 1 Writ, of 
SH chat Genes, The 
r 
_ plied Proteffando, That they did not Efes, Pro Placito, - 
1 e by he Juices of the Reewdane, * 
and Barons De Gradu de la et hoc paratus e per 0 
To which the Defendants demurred generally, uſe it was not 
Kiened; For 27 Eliz. cap. &. which . by 
For 27 Eliz. W grres er 
E * ſhould be 6 ar the leaſt. Sed non allocarur ; For che 
iid than have pleaded Nad tel Recor, For it there were nor 6. 
_ „„ Vent. 75. Paſch. 22 Car. 2 1 
v. Milw 
e e eee 
g an the 15th 
_ of May Kc. and detaining him is Priſon 20 Days &c. the Defendants by s Wei = 
fad in Bar That the ſaid Aſſaalt &c. was done by them ConjunTFim be. 


with-the ſaid F. N and that the now Plaintiff b bt an Aion is C. K. 4 . 
wad} F. B. alone tor the laid Latif &c. and bad a e e 


cordo, et 


- +4 vis o 7 


＋ ar: . 


3 ©. 
TEN 1 


od rhe ic 0h 
18. 250 2 _ IN, dee 


1 IO A in en 
and tor 2 4 him 20 , Whereas the Record ag inſt} noltra coram 
Mer ant or impriſnig hm 20 , ad For rl — 
to ie wah. and becauſe rhe . 2 


n thy averted 1 15 $ Jultic. no- 


Pha, That it was cam 7 the whole Court were of ion iris de Bun- 
chat it was a material 1 that'che ſaying, Thar the Tre E ? breve . 


was done by them Conjunctim &c. was nor fufficichc ot itſelt unte 
without ſuch 2 as before. 2 Lutw. 944 Hill. 9 W. z. Rowell 4115 
* and Walmſley. | | — named, 
Error inter, 


&c. Whereas by the — it appeared that the 2 and 55 
. on re Ft 2.1 Or end int died, and * I} 51 0 


Ta 


Pg 
and this was objected as a Variance berneenthe Record deſcribed, and the Record returned; 
the Treſpaſs by 51 Defendants mult be a different Treſpaſs from that by 32 Defendauts, the Cour 
the Record w 1 removed ; Thar the Word (Bas) in the Writ of Error a 
as (Brere) and if fo, the Court will refer it to that which will the 
is only uſed to ſhew whether the Suit was commenced by W rit or Bill ; 2 when one of 
— chan *cisxno lorger a Writ againſt him, and 'tis the ſame as if he had never been named; 
the Lans tity of tl e Treſpaſs does not 5 Parties; for 2 oh be 
ir committed 


by 5 or 10 Perſons ; „ ill 3 Geo. 1.8, 
Cook v. Dutcheſs of Hamilton. on 


20. Hire Facias again Bail, who chat there was uo c 
| gainff the Principal; Plaintiff replied, and fer out a Capias Prout Pate 
Demur- per Recordum ; the Defendant rejoined Nul tiel Record; Plainritf 2 
it; . jined that there was bed a Bw, and axed a Dayto bring it in; where. 
the upon the Defendant demurred. Per Holt, this Way of Pleading is our of 
: 2 there are two Ways of pleading of a Record, either 
by cratin ing Ojer er of a Record, nd if & is nar geen be is a Failure; or he 
may pled ul tiel Record, He ihe is given to bring it in, bur this 
Surrejoinder is a zd Way, and anew one; Bur it was adjudged well e- 
and Plainriff had Judgment 12 Mod. 2715. Mich. 10 W. 7 * 
: _— an ee Bar an af 
12 Mod. 3351. 
S. G — 


R 
P 


illud 82 1080 — without 
ee 
ion i ud be- 
Re Lore of fir fie Orr in which A was 
inſpected by the Court, it it any 
in * Dier, which was _ Pr recedent by 
ed in this Ce. Er per Curiam; Upon this 
Ore of the Record pl 3c. and 
which is che quicket 
11 W. 3. B. R. Creamer v. 


ingly 

ſaid, 2 Ch þ can — might 3 it might be 
final judg. ſuch there Was, 2s 

roxy be ought which the lane v. was 


cord is not But it the Defendant pleads an An dijending in another Court for the fume | 
Cauſe in Abatement, and Nul tiel Record is if there was ſuch Record at the Time of the Plead- 
ings te 70 5, tho” the Attion was fer. — 2 yet the Plea is good, becauſe it was true 


a ie Pleading ; But if a Man pleads a Recovery by in Bar of an Action, and 
2 after the Pleading of the Ples, now the P # is ill, becauſe now it is No 
„ LA. Raym. Rep. 274 Mich. 9 W. 3. Green v. Watts | 
* Dier 227, 


S.. — 22. In Debt on Jud ment Defendant pleads, That the Plaintiff bad 
B. covered a De in B. R. Plaintiff replies Nul tie} Record, and delivers 
given in it for the Defendant to bring in the Record at 


not be delivere in the Iſue Book and Day give the Record, but 


that the Plaimiff ſhould give bim the Replication by ale in _ and ga | 


rejot 
the Iſſue . n in Form, and af 
the Money 


he took for the Iſſue. Bur upon 
the Courr were of Opinion that 4 ater is this Caſe is — mnne- 


22 after a compleat ot joined, 22 or yy of the Iſſue was right, 
diGdurged he R There is no D 


a — 1 * - e between a Record of 
Court a Record o another Courr, the Iſſue 1s complear 
the Kenlication without the 


upon . Where the Defendant a- 
vers the Record, and the Plaimiff gives hi to bring it in, the Cu- 
clnfion of the Replication is as follows vin. boe parat eft werificare 
qualitercungue &c. Et diff um eft prefat od babcat Record” ill” bit 
in Offab. Pur” Beate Marie ſub periculo ſuo &c. Ideis dies dat off prefat... - 
for Hic &c. Where the Plaintiff avers the Riad, the Conclu/on ad che 


lication is thus, viz. And preys that that ow: tay be you en an! wo 


a Rule made to ſhew C 


Fuftices here Kc. And becauſe the ſaid Plaintiff bach nor 
t Record ready here in aria” The fame D That 3a ave os 


wen to the 


9 Geo. 2. 
bi eee Recapnizance of Bail without ſetting farth 
Plainti on 4 wit 
— ; the Defendant demurred generally, and the Court gave adg- 
ment for the Plaintiff. The Recognizance in the Declaration does nor 
appear to to be Conditional, but Abſolute; if Conditional, the Deſendant 
5 have yg han Nul tiel Record. nnn Mich. by: EE 


. _ . * * a. : , * pM — 13380 . = 


— 


o) Of 5. 


Recordo, or Per Fi Words are void. it not — 
plead the Record or Fine certain. Nugation, pl. 17. cites 38 H. 6. counted of 4 


g > Dante, axtront of > oved cd CRSENNY i 
of the Marſbal, he perniteed him to eſcape Proxt Pater de Recordo cram wobis, Sari 
ons ang mode the by by chk te e, ſaid, That be did ; 
f Iſſue, and found the Defendant alleg d in Arreſt of 
as the Plaintiff counted of Eſcape, not being made, Prour conſtar c 
it ought to have been try d by the ; inti 


f 


Here a Man counts and 


* 


11 


in the 
ae 


In Debt upon an Obligation ee 
&c. the Detendanr phe Tote 
Hertford, and that he appear'd there ; and 


112 to be ill 
Recordum; tor tho 
upon Record, he forteirs — 


11 
NN fuch a Day 


8. 


parat 2 upon A 
adjudg d ill, becauſe he ought to CS concluded, Prout Pater Fea wake 
dum. Raym. 5o. Mich. 13 Car. 2. B. R. May v. Spencer. * — 
E. ; and this was to ſhew Cauſe G. C — The 

faclas recited the of the inferior PRE ardi | 
* was ill by or wie — for n 
. by the Record a, odor Fer Ine i ro 
2 Ld. ye. 


Kon Pk 517.5. Gitm 3 andy 


4.268 17 Car. 2 8. Enafts, That Verdict Fudgment 
[” bad nerd for Wan of Frm : Kr 


E The Defendant pleaded, That he sid z 30 8 C. 
was taken in Execution upon the Fudgment, aud brought to the Bar and ge- but noc 8 F. 
knowledg'd to be in Execution, afierwards was voluntarily permitted 

the Sheff to eſcape. The Plaintiff demurr'd and had Judgmen ak 


the Plea did z0t conclude — Prout Pater per Recars 


4.4 


rn... 


Record. 


omnibus Advantagiis ad Billam præd 


dis Marter of Record, and mult be fo pleaded. Tis true Writs are alf, 
Matters of Record, but they need not be io pleaded, becauſe they may 
be loft, and perhaps never are returned. 1 Lev. 211. Paſch. 19 Car. 2 
* . of Exchange the Defendant pleaded 

6. In 71 a Bill nge endant pleaded an On 
laury 3 1 he concluded his Plea with Et hoc — 
veriſicare inſtead of Prout Patet per r was given for 
the Plaintiff. 3 Lev. 29. Mich. 33 Car. 2. C. B. Hage v. Skinner. 

7. Action againſt the Warden of the Fleet, who pleaded Salvis fibj 
&Cc. that he was an Officer of the 
Court of C. B. and that no Officer of that Court can be ſued bur Coram 
Juſticiariis C. B. The Plaintiff replicd, That Tempore exbilitionis Bille 
the Defendant was in Cuſtadia Mar Mareſc in 123 Placito debiti ad 
Seam A. B. And upon Demurrer it was held, That Pront Patet per Re- 
cordum is only Matter of Form, and helped by a General Demurrer; becauſe 
where a Record is pleaded without ſuch a Concluſion, the other Side 
may anſwer Nul tiel Record; beſides this is no Plea after an Imparlance. 
x Salk. 1. Mich. 8 W. z. B. R. Duncomb v. Church. 

8. The Defendant entered into a Recognizance before a Judge of CR 


+ that if the Plaintiff in Error ſhould be nonſuited, or the Writ diſcontinued 


or the Fudgment affirmed, then he would pay &c. and now a Scire facias 
was Pew. upon this x &c. And the Detendant craved 
Oyer, and That the Plaintiff in Error did proſecute the Writ, and affigned 
Errors, Et quod Placitum ſuper predif” breve de Error adbuc peadet inde- 
terminatum ; the Plaintiff replied, That the Judgment was affirmed abſ 
hoc that Placitum pendet indeterminatum ; And upon Demurrer to this 
cation the Plainciff had judgment in C. B. And now the Defendan; 
a Writ of Error; The Court held, That the Detendant's Plea 
was only by way of Excuſe; and that it had been ſufficient for him to 
have pleaded, That the Errors were aſſigned, and that Placitum inde 
pender indeterminar.” adly, They held that this was in the Negative, 
and therefore the Defendant need not conclude with a Prout Patet per 
Recordum ; but he ought to have ſaid, That the Record was certißed into 


XX. in ſuch a Term, and quod Superinde Taliter Proceſſum fuit, quod judici- 


um fuit Prout Patet per Recordum ; And if it was not fo, then 
the Defendant might have rejoined Nul tiel Record. And this Repli 
tion was adjudged ill; iſt, it males that a Matter of Inducement, 


which an have been the Point in Iſſue. 2dly, Becauſe the Traverſe pits 
a Matter of Record to be tried by the Country; and thereupon the Court was 
goiug to reverſe the Judgment, but an Exception was taken to the Wii 
of Error, for which it was quathed. 2 Salk. 520. Paſch. 4 Anne. B. R. 


hi 


Fanſhaw 25 Morriſon. 3 Cunt o 
9. 4& 5 Anne 16. Enafts, That upon urrer joined in any Court 
Record no Exception ſhall be taken for Omiſſion of Prout patet per Recor- 
dum, but the Court ſhall give Full at without regarding ſuch Defect, ex- 


cept ſhewed for Cauſe. 

10. The Defendant in falſe Impriſoument juftifred under a Vrit taken out 
at ſuch a Time; The Plaintiff demurr'd and had Judgment in C. B. Be- 
cauſe the Defendant did not conclude his Plea wich Prout Patet per Re- 


cordum, nor traverſe his impriſoning the Plaintiff at any other Time. 


Upon Error it was argu d, That if the Action had been againſt the Sheriff, 
and he had jufified under the Writ, he muſt have concluded his Plea with 
Prout Pater per Recordum, becauſe it would not be a Record if he had 
not returned the Writ; but tho he never return ir, ir is ſtill a good luſtifi- 
cation for the Defendant in this Action; And it is not abſolutely neceſſa- 
ry for a Defendant to conclude his Plea fo, becauſe a Writ may be loi. 
Per Cur. The Original gives Juriſdiftion to this Court, ſo that if it be 
not returned, the Court has no Juriſdiction in this Caſe, and the Cauſe 
cannor properly be faid to be in But if the Yheriff never retirue 
the FFrit, how could the Defendant in this Action plead Prout Patet per 


Recordumn? 


ger” 


Record. 1 


Nerordum,? therefore his Plea muſt be good without ſuch Concluſion ; 
ind if his Plea be good, then the Traverſe would be immaterial ; And fo 
the Ju in C. B. was revers'd. $8 Mod. 30. Hill. 1 Geo. 171. 
Carvel v. Manley. | 


— 


(P) Pleadings. Profert ar Monftrans. Neceſſary in 


what Cafes, and when. 


de gy, 
rer, ble e 
10. N 
2. In Aſſiſe the Tenant pleaded a Recovery ly a Stranger againſt W. N. 
- which Eftate of the Recoveror he has, and the Eſtate of the Plaintiff 
was Meine between the Diſſeiſin; upon which the Stranger recover d; And 
yd it Aſſiſe &c. and a good Plea without ſhewing the 
ecord ; tor tis faid elſewhere, That he ſhall have Day to bring it in. 
Br. Monſtrans, pl. go. cites 22 Aff. 28. oy 
3. In Aſliſe the Tenant intitled himſelf, inaſmuch as W. was ſeiſed in 
Fee, and was bound to him in a Statute Merchant, and he ſued Executiun, 
and ſhewed how in Form & c. and ſhewed the Statute; Bur it is faid that 
he need not, for the Execution zs of Record; quod nora. Br. Monſtrana, 
pL 95. cites 24 Aff. 2. 
4 In Aſſiſe, a Recovery in Writ of Right Patent in Court of the Lord 
isnoBar without ſhewing of the Record, exemplified ſub Sigillo Cancellaries 
quod nota ; upon which the Aſſiſe was awarded: The Reaſon ſeems to be 
becauſe this Recovery is not of Record, whereas it it had been ot Record, he 
„ I had a Day given to bring it in. Br. Monſtrans, pl. gy. cues 
28 All. 14, | | | 8 | 
* In the Defendant plcaded Outlawry of Felony in the Plaintiff; Bur in In- 
Ln lid de fagarrwbay when | many ob 
| well have the Plea without thewing Record thereof; quere. Br. 
Monſtrans, pl. 98. cites 29 Aff. 61. 2 


n and becauſe he had not the Record ready, and the Court conceiving it to be af- 
leg d in Dela = only, therefore ordered the Defendant ro anſwer. Cro. C. 137. Hilk 4 
Car. Sir William 1 ithipole's Caſe. wk. Pl. C 219. Cap. 25. S. 29. cites 8 C. | 
6. In Debt u 


upon a Recovery in another Court the Plaintiff ought to ſhew Ibid. pl. 159. 
the Record at the firſ# Day; quere inde. Br. Monttrans, pl. 131. cites Contra, chat 
11 H. 4. 12. | 55 it is not of Ne- 

* 4 ceſſity to ſbew 
For per Jenney, In an Action of Debt is Bank, upon u Recovery of D 8 Pha of Lend i 
per jenney, In an Debt upon @ l f Damages in a Land i 

tent Demeſue, the Plaintiff may declare upon a Recovery by Record of 12 ST 
ſewing the Record; and if the Defendant pleads Nu tiel Record, the Court may write for the Record; quod 
non negatur. Br. Monftrans, pl. 159. cites 9 E. 4. 42. 43. 


— 


7. Where a Man pleads a Record to the Writ, he ſtall ſhew it imme- 

2 Br. Brief, pl. 8. e 15. Dy # \ 8 
upon a Recovery of 101. es in Treſpaſs in Court of Piepow- A Man may 

ders at G. and the Tenor lebe Rovndd oa made to come into 42. ' ponds pro 

cue, and ſent into Bank by Mittimns, and a Declaration upon the Re. Basse, 

cord, Cujus tenor. &c, was comprized in the Count. Rolt. otſered to de- Pet brought 

mur, becauſe he did nor ſhe the Record itſelf; But the Court held con- thereof, 

oor 
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ſhe v ing Re- him, — Sd over, and Nul tiel Record; quod 
cord; Ef acts. Br. Monftrans, 30. cites * 7 . 6. 18. 
it be not 


true, the other may ſay that Nul tiel Record, and the Plaintiff ſhall cauſe it to be certified. Br. Mon- 

ſtrans, pl. 1 12. cites 12 H. 7. 11. Per Butler. 
In Treſpaſs the Plaintiff recoter i Damages, and the Defendant removed the Record into B. R. for Er 

I Fiatnf lrenghs Dele of the Damages recored is this Court ; be caght to recive in is Court 

that the Record is removed into B. R. for Error, and ſhall not ſhew the Record; but ar ben the Defendant 

pleads Nul rel Record, the Plaintiff mall ſhew it ſub pede Sigills at his Peril ; quod nora. Be. 

I. 121. cites 18 E 4 7. Br. Count, pl. 68. cites S.C.—— Br. Record, pl. 61. 227 


7. 


C. But fays that if the Defendant reverſes the firſt Record, by this he ſhall reverſe of 


Debt Br. Record, pl. 19. cites 8. C. 


rainzed Gr. be ſhall ſhew Record thereof preſently. Br. Monſtrans, pl. 
pow Recognizance taken before the Mayer 


. 128. cites 36 H. 6. 2. 
. Impedir, if the Defendant intitles el 
The oF. . for Life of the Advowſon of B. and that the King after grau- 
ed tt een there if he 
will plead the Grant for Term of Life, he ought to plead ir certainly in 
Year, Place and Day, tho? it does not belong to him; for it the 
other will reply Nul tiel Record, it cannot be certified unleſs it be plead- 
i fo it ſeems there, that if one pleads Letters Parent, 
the other may ſay that Nul tiel Record, and then 

under Exemplification ſub Magno Sigillo. Br. Record, pl. 


ing an Action of Debt in C. B. and declare a 
in Ancient or other Fran- 


to have Advantage thereof himſe lf, he ought 
_—— no, unleſs it be in the ſame Court where the Record 
& were in #5 Sc. Br. Monſtrans, pl. 123. cites * 1gE. 4 9. 

Go | 


ſbecning the Record Exemplified under the Great Seal Ex- 
if i : ought to come into Chancery by Certiorari, and there to — 
„, eee err Exchequer, or the like, 
ot I Go Jong Br. Record, pl. 65. cites 22 H. $. and 28 Aſſ. 13. 
Record, pl. 62. cites 8. C. 


. 84. cites 39H. 6. 4. 


theſe 


are 
* Br. 


pleads Record in the [ame Court where they are inroll'd, the 
may plead them without ſhewing them, and ir is ſufficient #ctwith- 
ing they were never pleaded before; and fo it is uſed in the Exchequer. 
Br. Monſtrans, pl. 124. cites 21 E. 4. 48. 49. | 
15. There is a Difference between Lites Patents and ether Records; ft 
per Brian, The Demandant muſt ſhew the Letters Patents; but if a Fine 
or other Record be denied, they may come in by Certiorari and Mitti- 
mus; N tor if they be ſhewn, they ſhall 
not be denied. Br. Monſtrans, pl. 112. cites 12 H. 7. 11. h 
16. Where a Man ſhews Record exemplified under the Seal of the Excle- 
 quer or Common Pleas, the other may ſay Nul tiel Record againſt ir. Con- 
tra, if he thews Exemplification under the Great Seal of the Chancery; 
note the Diverfiry. Br. Record, pl. 83. cites 16 H. v. 11. Per tor. Cur. 
L by Record, muſt bring in the Record, 
v, ſub pede Sigilli ; as in Excommunicar!i”n 
le . : under his Seal; in Outlawry, to plead the 
| Ourlawry Hic in Curia Prolat'; And 13 H. 6. 15. One thall not plead in 
Abatement a Record or any other Dilatory Plea, withour _— 


— —— —— — ́ — — 
3 —— — — — — . 8 N 


„„ | | E: 


cure. 3 Lev. 334. Trin 4 W. & NI. C. B. Lord Petre v. the Univer- 

ty of Cambridge. . : | "0g 

* G. — an Action of falſe Impriſoument againſt B. The Defen- 

dant jufified nader a Fndgment given nft the Plaintiff by tbe College of 

Phyficians, and a Fine impoſed by and Commitment to Priſon. 

And it was woved in Behalf of the Plaintiff, har rhe King's Bench 

would make an Order, that the Regiſter of the College of Phyſicians 

permit the Plaintiff to have Copies of the Proceedings and Judgment, to enable 

the Plaintiff to reply to the Plea of the Defendants, - who were Cenfors 

of the College. bed non Allecatur. For per Curiam, the Kin Bench 

cannot oblige the College of Phyſicians to permit the Plaintiſf to have 

my Copy ot their Proceedings ; tor the aft in a Judicial Manner by 

Authority of an AEt of Parliament, therefore it ſhall be preſumed 

that they have done Right; and this Record may be pleaded without a Pro- 

fat in Curia, and thereiore no Oyer can be prayed of it, and therefore 

the Defendants thall not be bound to give a Copy; For it would be in 

Fe to dilcover their Evidence. Ld Raym. Rep. 252, 253. Mich. 

g Will. z. Dr Gronvelt v. Dr Burrell &c. _—_ 8 
x9. Serjeant Hawkins takes ir to de agreed, chat Auterfoits acquit, be- 8 8 aux. 

ing a Plea in Bar, and the Record not in the Cuſtody of, nor the Pro- 6, 

perty of him that pleads it, there is no need to plead ir with a Proterr ſub S. 65. 

Sigilli; bur che Detendan: thall have a Day given him to bring it in. 
k. PI. C. 369. cap. 35. S. 2. | 


+ 


(Q) Tenor of the Record. Sufficient in what Caſes. : 


I. PON Recovery of Annuity again a Parſon by a Prior, the 
Tenor of the Record was remov'd by Certiorars into Chancery, and 
ſent into Bank by Mittimus, and Scire Facias to have Executica awarded out 
f it, and good by Award; For the Chancellor will not write to the 
Treaſurer tor the Record, bur for the Tenor of the Record, quod nota. 
Br. Record, pl. 4 cites 34 Hf. 6. 2. 5 
2. Cire kacias Super Tenorem Tencris Recordi, ſent ont of Chancery into aud by 
Bank, was iu d to have Execution npen Recovery of an Auntity, and the — 
Reaſon that ir was Sper Tenurem Tenoris was, becauſe that leſ ore the Re- tary _ 
cord was rend out of Bank after the Recovery, the Tenor of it was ſeut 2 or 1 of 
into Chancery to be Exemplified, and there was filed, aud they never take this King, 
off the File any Tenor when it is fil d, but to ſeud the Tenor of the Teuor; nor ary award- 
_ When they have the Tenor, they will not write to the Treafury tor the 8 
Tenor again; Put when the Tenor is fo in Chancery to be exemplited, Tenor of 
there the fame Term they will fend the ſame Tenor; but it' ic de once the Tenor. 
Ala, or it the Term be paſſed, there they will not ſend the Tenor, bur _ | 
. of the Tenor, quod nota. Br. Record, pl. 9. cites pige” If 


dees not ap- 
| ar by the 
Mittimus M here the pc ps Record is, they cannot 
— then they will 


FE Pe 
; For if it appears that the Record is in the 
proceed here upon the Tenor of the Tenor; for the Treafury cannot award 
ion; but it may be, that the Record is remov d into B. R. by Writ of Error, ard affirm'd, and 
then he may fue Execution there; And it may be, that it remains yet in this Court, and then Execution 
ebe awarded upon the Record, and not wpon the Tenor of the Tenor , Therefore they will not proceed 
they be aſcertain'd where the Record is. Br Record, pl. 9. cites 34 H. 6. 51. —— nd if it be 
22 the Juſtices of A(ſiſe, they ought to certify the Record itſelf ; For otherwite they ought to award 
_xccution, and fo two Executions, which ſhall not be per Priſut. Be Record, pl. g. citcs 
34H. 6. 51. and 37 H.6.31. accordingly. Qyære Legem of the principal Caſe. 


> Where 2 Man recevers in Ancient Demeſue Land and Damages, Br. Sci fa. 
befors Faſtices of Aste or in Eyre, and the Tenor of the Record is Pl. 159: cites 
"moved into Chancery by Certiorari, and ſent into C. B. by Mittimus, — 
tl ES 6 | Hain 
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pl. 23, cites Plainteff fall nos have Execution without the Record itſelf ; for (5, 
S. C. firſt Court where the Record itſelf remains may award alin 
there, and fo two Executions, which is inconvenient ; Contra upon Tenor 
of Record ſent unt of tbe Treaſury ; tor there are no Juſtices which may 
award Execution in the I . Br. Record, Ee cites 39 H. 6. z. 
So wherea 4 And there it is agreed by all the Juſtices, That Deb: may be 
= an ple — in Baut for Damages recover'd in Ancient Demeſue, or in a Franchiſe, gx 
corn» ©. there if the Defendant pleads no ſuch Record, it ſutfices to certity the T 
the other ſays C . * & 
Thar * Nat nor of the Record. Er. Execution, pl. 75. cites 39 H. 6. 3, 4 
rel , | 1 
there it ſulßces to certify the Tenar of the Record. Ibid. — Br. Record, pl. 40. cites & C. for thi 
oves that there is ſuch a Record. — But it is not ſulſictent to award Þ Sci. fa. withort the Reco itſulf. 
Br Execution, pL 75 — Brooke ſays, And ſo fee that Action of Dee of the Dam. ages lies without 
tle Record itſelf to hate Execution, and yet nat to have Sci. fa. Note à Diyeriny ; and alſo it may be, that 
the Record it{elf is reverſed by Error, Diſceit, or otherwiſe ; and therefore Execution [hall net be awarded 
uten tle Tenor of 4 Record unleſs in Caſe of 4 Certificate out of the Treaſury. Br. Executions, pt. by 
And Per Priſot Attaint does nct lie whon the Tenor of the Record, but one ought to have the it- 
— ß ͤ%„Gůũͤ— ͤ — — | 
* Serjcant Hawkins ſays, It ſeems to have been generally holden, Thar wherever the Purport of a 
Certioraii is not to proceed upon the Record to be removed, but only to try an Itue of Nul tiel Re. 
cord, it is ſufficient to certify the Tenor of the Record, whether the Certiorari require 2 Certificate of 
the Record itſelf, or of the Tenor of it only. 2 Hawk. Pl. C. 295. cap. 27. 8 %% . 
18. P. Br. Record, pl. 80. cites 29 Aff. 23. 
For where 5. A General Writ was directed to C. and B. Juſtices of Aſſiſe, to be 25 
Alſo * tices in ſeveral Counties, and to tat? ¶Aftſes in ſeveral Counties; ind a Bru 
e qued 4 ¶ſiſe was delivered to them in the Circuit, and the Plaintiff appeared, 
reddat c. and rhe Defendant not; but one as Bailiff appeared for him, Ah 
ave pending, a Writ of Aſſociation, proving and reciting, that the King by Patent had afe 


and Writ  oned 1 to be Fuſtice with them ly Aſſectatien ; but aid act ſbeu the Pa. 
falle, e. bent of it, ard B. come; And it the ſhewing of the Wa rg an 
hecrſing that r withour the Patent of Affociation, be ſufficient to make 
the Landis the two firſt Juſtices credit and obey it, or not, was the Queſtion 2 And 
ſid into he Dy ſome, the Writ fuffices to make them ceaſe to proceed wirhour the 


Ta, den Third, who is Afﬀfociate. Br. Record, pl. 33. cites 5 E. 4 12g. 


mall ceaſe | | 
by this, without further Notice; and yet it may be that it is a falſe Rehearſal, and that there is no ſuch 
Seiſin, nor here no ſuch Patent of iati Ibid. ——— & where a; Aan ſays, that an Attorney 

fears without IF arrant, and Mrit comes out of the Chancery, reciting that there is a I/arrant, there 4 


ſuffices, u ithout ſhe wing the principal Record. Ibid ———& where Writ comes to the Sheriff or Cu- 
lecton of the Cuſtom, reciting that the King by Patent had given to IF. S. 31 and Writ of Delicevy reciting 
that it be delivered to him, he ought to obey ir, and pay the Party, without ſhe wing the Patent of Record 
it; and yet it may be, there is no ſuch Patent. Ibid. —— Ss where Capias iſſues to the Sheriff, againf 
J N. and after be delivers a Superſedeas to the Sheriff, reciting that the Defendant bas appear'd in Curt, 
anit fond ainpriſe, and therefore Superſedeas &c. he ſhall obey it, tho' the Defendant never ſo ap- 
pear'd in Banco, nor found ſuch Mainprize. Ibid. — But by ſome the Writ is not ſufficient, without 
bew ing the Patent; For the ſhewing of 2 Writ of Allowance, reciting a Pardon of Felony is not fafvcien 
withour ſhewing the Pardon irſcif ; but ſhewing of Pardin, without Hrit of Allowance, ſuffices, but it 
ſeems that is not always ; For the Pardon ought to be ſhewn in this Court to be allowed. Ibid. 
But in the Caſe above, the very Record did not — this Curt, chere the Writ of Recital is brought; 
and deny d the Caſt of the Liberate to the Collector. Ibid But the beſf Opinion was, That the 
Writ reciting. the Aſſociation ſuſſces; For the Patent of Aſlociation belongs to B. who was Aſſociate 
to them, which B. did not come, and therefore the Patent cannot be ſhewn by him. 1bid. —» But ſes 
the ſame Year, fol. 137. that it was agreed in the ſame Caſe, that the M rit, without the Patent and Cau- 
_—_ > ent for B. to fit, nor for the old Juſtices to admit him; For a Juſtice cannot be made by 
Writ, but by Fatent and Commiſſion, which ſhall be read in Court when B. who is Aſſociate, 2 
before chat the old Juſtices ſhall admit him ; But a Juſtice may be diſcharged by Writ. Note the Di- 


verſity. Ibid. | | 
6. Where a Man traverſes Office in Chancery at Iſſue, and it is /cat intl 
B. R. to be try d, the Tranſcript only-thall t be 24. into Bank, but the 
Record i ſhall.remain in Chancery, quod nota; and rheretore it he | 
relinquiſhes the Traverſe, he cannot traverſe de Novo in B. K. Br. Re- 
ee . Ew 
This Cafe 2. Upon Non Damaificatus the Plaintiff replied, 'That he was dun. 
pl. 4 Mich nified by a Judgmenr had againſt him upon a Plaint in London, the 


2 K ; Eu. Detendant rejoined Nul tiel Record; And being at Ittve, the * 


. 
* * 


— 
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rr bongdr in the Tenor by Niictimus; 
22 Nelſ. a. 824 pl. 3. cites Dyer 180. 


Adjudg d a Failure of op conan 
| this Certiſi- 


in Aſſiſe the Defendant pleaded Onutlawry in the Plaintiff, who re- 
ann and being ar Iſſue, the Defendant brought in the 
mr by Mittimus, by which it appeared, That there was a Variance is 
the Day of the Return of the Exigent, and in the Place where the Outlawry 
was proneunced; and by reaton of the Variance aforeſaid, and alſo 
becauſe rhe Plaintiff brough 


ud Plea pl 
pl. 8. Mich. 2. & 3 


HK PRAC Ts, That if any Record, or Parcel of the ſame, The Mif. | 
: | 2 rit n ri Preceſs, or Warrant 15 Arterney, chief before 


e 2 this Statue 
is the King's * Courts of + Chancery, Exchequer, the ane Bench or the ua, That 
h aller, \ whereas R * 


fuch bigh Nature and Credit „„ fo oat ters Troiey whore TR NS 5 ih 
the that there might be an End of Contentian and Controverſy, and Men might reſt in Safety 
and Repoſe ; certain and other Perſons, did ofrentimes imbezel Records, or ſome Parcel of them, 
and fometimes a Writ, Return, Panel, Proceſs, or Warrant of Attorney, or cra'c or vitiate the fame ; 
by Reaſon whereot divers Judgments were aveided or reverſed, whereby no Man (as the Statute fa 3 
bad any Thing in Surety. This was a great Miſpriſion, for which the Offenders therein mi br be 
— 1 1 Suit of the King, by Indictment; or at the Suit of the Party, by => Ry 
. 3 Ibſt 71. 5 

e This Act extends not to any other Court or Place, than is here named. 1 
I This muſt be under ſtood of the Court ef Chancery, which proceeds according to Courſe of the 
Common Law, as in Caſe of Privilege, of Scize 8 —— Traveries of Offices, and 
the like : For as to theſe iris a Court of Record, but as to the Proceeding by Engliſh Bill in Courſe 
_ of Eauity, it is no Court of Record; for thereupon no Writ of Error lies, as in the other. Caſes. 


If. 71. It extends to Chancery, ſo far only as it proceeds according to the Courſe of the 
n Law. Hawk. Pl. C. 113. cap. 45. &. 3. : | 5 


Or is bis * Treaſury to be t voluntarily talen, taken away, withdrawn ar , * The- . 


King sT 
5 | fo 
led The/auraria Regis, the Place where the King's Treaſure is kept. This Treaſure is — N 


rea- 
his Money or Coin; and another, that is far more precious and excellent, and thoſe are the ſacred ſudg · 
ments, Records, and other Judicial Proceedings, under the ſafe Cuſtody of the Treaturer and Chamber- 
lains of the Exchecuer ; and this Treafury is partly in the Exchequer, and partly in the Tower of Lon- 
don; for there arc ancient Rolls of the Treafury remaining in the Tower, ard therefore this Act, in- 
tending to include bi th the one and the other, faith „En Sa Treaſorie. 3 Inſt. 71, 72 
in me Indicrment upon this Stature, beſides Felonice, the Word {Voluntary} mult of Neceſſity be 
o agree with this Act. Fere are four Words uſed, (ſtoln, carried away, withdrawn, or avoid- 
ed); ſo as the Senſe. is, if any Record, or Part of it, Writ, Return, Pannel, Pracefs, or Warrant 
of Attorney &c. be ſto['n, carried away, withdrawn, or avaided &c. And this Word [Avoided} is @ 
large Word, and doth include Eraſing or Clipping, or cutting of the Side or other Part of the Rall, 
«ay other Kind of Avoiding the ſame. 3 laſt. 72. | 


*By any Clerk, or by other Perſons, Ts 222 
not ex- 
| iA dub ef the Court, both 7 it begi — oat” woe wen, becauſe by the Statute 
2. [cap 4] « Penalty is infli 4 fer making any falſe Emry, Eraſing Reil 
or changing any Verdict . . 2 it extends alſo ts Clerks; only his ie ro obſerv'd in 
that Starute,, thar where it is faid (the King aud his Council) it is intended of the Court of Juſtice, 
Where the Matter depends; For the Judges are the King's Connell for j udicature and Proceedings, 


cording to Law and. Juſtice. 3 Inſt. 72. ——— 48 P. To the Diſberiſon of ayy ; and they are bigh 
puiſhable ar Common, Law for 2her Offences of the like Nature ; us for inferring a Bill of Indie ment, 
| LO 


— ay 930 0 


1 —_ Record. : 


not found by the fury among thoſe which were found, and ſuch like. Hawk. Pl. Cr. 113. ca .. 

8. _— P. 3 Mod. 66. Paſch. 1 Jac. 2. B. R. The King v. Marſh. * 5. 

Juſtice Irgham paid in the Rei Ed. 1. 800 Marks for a Fine, for that a poor Man bei r d 

in an Action of Debt at 13 8. 4d. ſaid Juſtice, mov d with Pity, cauſed the Roll to be 4, 
and made it 6s 8 d. 3 Inft. :2. Hawk Pl. Cr. 113. cap. 45. S. 4. - f 

This Caſe Jultice Southcor remembered, when Carlyn Ch. |. of the King's Bench in the Reipn of 

n Elia weuld have ordered 2 Raſure of a Roll in the like Caſe, which Southcot, one I 

of that Court, utrerly denied to aſſent unto ; and faid openly, That he meant not to build 4 

Bek. houſe ; for (faid he) with the Fine that Ingham paid for the like Matter, the Clock-houſe i 

Weſtminſter was built, and furniſhed with a Clock, which continues to this Day. z Inſt 72. 

* This At * By Reaſon whereof any Judgment ſhall be Treverſed, that ſuch Steal 

extends only Tater a"vay, M ir bar aer or Avoider, their + Procurors, Councellors and 

woccom® Abetrors, || therereof inditFed, and by Proceſs thereupon mate thereof ul 


whercuzon ; | 

Judgment is coxvitied by ther cun Cunf Mon, 1 

given. But | - A a 

whether zudgment be given in Cauſes Criminal at the Suit of the King upon Indictment, or at the Suit 
of the Party in an Ap; cal, or in Action Real, Perſonal or Mixt, or of the like Nature; This Act ex- 
tends thereunto, if ſndgment be afterwards given, and to Outlawries, for there Judgment is given 


udicium Coronatorum. For it ts not material whether the Act be done againſt this Statute — 
re or after Judgment, ſo Judgment be given. 3 Inſt. 72. ; 
+ The Word (Recerſe) js here taken, not only where the it is made erroneous, and to be re- 


verſed by Writ of Error, but where the Judgment is fo annihilated, and made Foid, as it linds not, or may 
be reverſed or avoided by Plea. See the Buck in J 2 R. 3. fol. 10. which expounds well this Statute. 
3 Inſt. :2.—— © Br. Corone. 173 (174) cites S. C——lt was touch'd by H:ughton J. Thar if 2 Re. 


cord craſcd ſhonld be amended, and ſo the Ju in which the Raſure was, be made yerteft, the 
Delinquent could not be impeach'd after for Fe for rhe Rafare ; becauſe rhe Stature is, (If the 
Naſure be ſuch that the t be defeated.) But Mountague Ch. I. and Yelverton |. held the 


contrary clearly, and that the Eraſing the Record is the Offence which makes the Felony, und not the 
ting ſudgment thereby. 2 Roll Rep. 80, 81. Pauſch. 17 Jac. B. R. Whiting v. Abington, — 
law k. Pl. C 113. cap. 45. S. 5. accordingly ; For theſe Words in the Statute are taken to have the 
ſame Purport, as if it were ſaid, whereby any Judgment ſhall be annuli'd, or loſe it's Force and Effect; 
For ir is plain that the Statute cannot intend an actual Reverſal by Writ of Error, becauſe it ſpcaks of 
Stealing or carrying away, or avoiding of Records, which make it 1impothbie that rhe Judgment ſhould 
be revers'd at all; Becauſe no Writof Error can remove a judgment which appears not. 

+ This Act expreſsly extends to Acceſſories before, and leaves Acceſſuries after to the Conſtruction 
of Law, yet may there be Acceſſaries after the Pact; For whenſoever an Offence is made a Felony | 
Act of Parliament, there ſhall be Acceſſaries to it both before and after, as if it had bren a Felony by 
the Common Law ; and therefore, tho* this Act expreſſeth Acceſſaries before, yer it takes not away 
Acceſſuries after, bur leaves them to the Law, contrary to the Opinion of Juſtice Stanford. 3 Init. 
72, 73. — Hawk. Pl. Cr. 115, cap. 45. & 7. according to Ld Coke's Opinion. 

If the Acts that make this Felony be committed partly in one County, and partly in ano!ber, but nat ſo 
as to amount to a compleat Offence in either, within the Statute, the Party cannot be indicted for a Felony; 
becauſe the rv» o Counties cannot juin in an Indictment, and that which is done in one, cannot be found 
in another, but he may be indicted of a Miſpriſcon in either County. Hawk. Pl. C. 113. cap. 35. 8 6. 
cites 2 R. 3. 10. b. 11. 3 Init. 55. St. Pl. C. 36. | | 


„Here a Oy by Inqueſt to be taken of Iawful Men, * (whereof the one half ſpall te 
137 iz of the Men of any Court of the ſame Courts, and the other half of others) 
to be of the Hall be judged E Feluns, aud ſball incur the Pain of Feloay ; f and that 
Officers and the Fudges of the ſaid Courts of the one Bench, or of the other, have Power 
_ - to hear and determine ſuch Defaults before them, and thereof to make dit 
bd + = * Puniſhment as afore is ſaid. | | 

Knowledge, and for the better Information of the others. 3 Inſt. 7 3. 1 This Clauſe is in Nature 
of a Commiſſion to the Juſtices of either Bench, if the Offence be committed in the Cunty where 
the Benches do ſit, and the Juſtices of eicher Bench have a concurrent Authority, and which of them en- 
quire firſt ſhall proceed; but if the Felony be committed in another County, than where the Beaches 
fir, (as for Example, in Surry, Hertfordſhire &c.) there the Juſtices euzkt to bade a Commiſion; But 
if the Bench fit in Middleſex, and the Felony is done in London, in which Cafe a Commi tion is requi- 
fite as is aforeſaid, ſome have ſaid, that by the Charters of Landon, confirm'd by Parltumeat, 
the Mayor ought to be Principal in the Commiſſion, and the Mayor is none of the Judges authoriz'd 
by this Act, to hear and determine this Felony, but the Juſtices of the one Bench or other; and there- 
fore the Statute being Penal, and to be taken ſtrictly, no Proceeding can be; Sed Salva res eft ; For 
the Charters of the City of London extend only to ſuch Offences committed in London, whereof the 
Mayor, with others by Commiſſion, may enquire of, hear, and determine; and not to uch Offences 10 
annexed by Authority of Parliament to other Perſons, (as in this Caſe to the Ju'tice; 05 the 018 beach 
or the other) as the Mayor is not warranted by the ſaid Act ro enquire &c. And therefor 4 Co nmiilio- 
in this Caſe may be made to the Juſtices of the one Bench or the other, omitring tie lay or; Ne Curtis | 
Regis Deficeret in Juſtitia Exhibenda. 3 Inft. 73 Hawk. P!. C. cap. 45 &. 5 


2. An 


— 
ociate, for mending 2 Record after a 
Faulr which he amended ; but 


9 


Recovery. 


(A) Bound or Advantaged by it; Ibo. 


reddat againſt Tenant or Li e, and he diſc/ain'd, upon 
— Demandani entred, qo Eo tor Lite 

he in Reverffow is not bound becauſe upon 
1 Ar 
Contra of Fudgment of the Land, tor this binds the Entry of him in Re- 
verſion ; otherwiſe upon a a Diſclaimer. Br. Judgment, pl. 132. cites 
36 H. 6. 2g. 

2. Note, jThar every one who comes in under a Recovery by * 
nent, as Servant, I AE i REESE 
every one who comes in by him who recovers by Judgment, as Tenant 
at Will, Leſſee &c. ſhall have the Advantage to plead ir againſt him 


who is Privy. Br. Judgment, pl. 119. cites 2 E. 4. 16. 


1. 


(B) Of one Thing ; Where it ſhall be a Recovery of . 


other, as Part of the Ancient Efate. 


re ated to the Abbot, and A. B. bring 


of Right of A elder Title than the Appropriation i 
2 ATE where a Vicar is cadow'd ; there © 
Ei recover bork the Vicarage and the Parſonage. Br. Judgment, 
pl. 138. cires 16 E. 3. and Firzh. Grants, 56. 


1 —— when the ne. 
it is rage di 
40 the TR ©: ak — the V:carage 


2 If a Man demands Rent Service and recovers, nn 
the Services alſo; and yet they are not compris d in the Writ. Br. 
Demand, pl. 45. cites 44 E. 3. 19. 


D d d (C) Plead- 


— yr 


(C) Pleadings ; How. 


But he can- I. 


Man plead a Recovery and the Eftate of the Plaintiff 14 
betweew the Title of the Writ and the Recovery. Br. Han Ms 
141. cites 21 H. 6. 17. 


the Eſtate of 
ng —— tr ys * Ibid. 


ot Treſpaſs, 5 55 . 2 


Jaag mant 


3. In Debt upon Recovery the Plaintiff may commence at the Judgment, or 
at the Original, at bis Pleaſure. 22 Per tot. Cur. Br. 
Pleadings, pl. 112. cites 21 E. 4. 54. 

4 Where a Man pleads 4 Recovery by Default, he ought » cw thy th 
Tenant was Tenant of the Franktenement at the Time of the Recovery. Ir. 


* 116. cĩtes 21 E 4 65. & 22 k. 4 30. "rbar it is traver- 


822 eee 248.3. And fo g er- Bake 
CN 64. wt ecove ry was need not to take the ane Auern: 

y. Br. Pleadings. pl. 6. + Lance 7 006 Sts bay 1p gs Nod ei deforceat, he who pl — 

need not to aver the Party Tenant of 2 at the Time of bis Writ ; 

that he was Tenant at the Time &c. 1 SS Dea 6 For it 
t, in rſt Action. Ibid. 

of» » at brpnetop; Tenant; For 
.N. C. 64. $: C—#Orig, is, Son Title de fon Brey 


5. In Formedon, if the Tenant [pleads a Recovery] by a Stranger 
LA . 
| Tithe. ee bee of « I. 


Ty 


pl. 2. cites 27 H 


1 25 — viz. 
th; 8 Br. P 
Ariabeben . 


For more of Recovery in General, See Bar, and other Proper Titles. 
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* — 


— 


( Recovery Common. hat Thing ſhall de . 


by # 


1. TIF Tenant in Tail be, the Remainder or Reverſion in Tail or in vi 

] Fee tothe King, and Tenant in Poſſeſſion ſuſlers a Common 
ny pe IS En es BEES 
re anno be [barred.] F 


* Portington's Caſe. 10 Rep. 37. b. cites ſeveral Caſes that from Ed ward the 3d Time the Juiges. 
were of Opinion, That a Common Recovery was a good Bar to an Eſtate Tail. Ibid. — But Jenk 250. 

4 fays were introduced in H. the $th's Time, and were never heard of before. 

Ry in Herre; Coe, ſays they were introduced about the 12th of E. the grh's Time. — And 
Vent 299. in Caſe of Brown u. Waite ſays, That from 12 f. 4 Taitazum's Cale Common Re-o- 
reries have been held not to be reſtrained by the Statute De Donis. 

The true Reaſon of Common Recoveries being Bars, is not the „ but that they are Common 
Comeyances ; Per Wylde J. 2 Lev. 29. and there p. 30. Mich. 23 Car. 2. in the Caſe of Rudſon v. 
Benſon. Hale Ch. J. faid, That the Recompence in Talus is the m—_— Common Recoveries 
arainft the Iſſue in Tail but not as to aner or Remainder diam; the Reaſon of That is, That the 
| Recoveror in Suppoſition of Law is in of Eftate Tail, and in judgment of Law it ſtill has a Continu- 
ance; asat Common Law the Donee poſt Prolem ſuſcitatam might have aliencd and barred the Donor ; 
And a Common Recovery is as 4 ance excepted out of the Statutz De Donis; and the Recoveror is ia 
of the Eſtate the Donee had; but rhe Iſſue in Tail is barred to claim it in reſpect of rhe ſuppoſed Recom- 
pence by the Recovery, ani the Eſtate Tail having in Judgment of Law Continuance, no Charge upon 
the Reverſion or Remainder qt; + age} > nanny ſuffered by Tenant in Tail Free:n. 

2 465. S C. and P. by Hale, who ſaid that a Recovery by Tenant in Tenant 


ate 
2 1 inuance, and Protractiom of the — Tail, ſa that whereas before there — 
tharrhe 3 come into now that Poſſibility is deſtroyed, as 1 fad in Capell's 
Caſe, and for that Reaſon all Charges created by the Remainder Man fall to the Ground. | | 


1 


| 


* 


'S 
ig. of Re- 


44 
. 21. and 


94 8 


P pp 
G 3 


2. But if Cenant in Tail, the Remainder or Reverſion in Tail ro a SAL? 
Stranger, the Remainder or Revertion in Fer to the King, and Tenant Pol. 39+ 
in Iolleifion Cal ſuffers a Common Recovery , This ſhall bar att 
the Eſtates before the Eſtate of the Ring. | ring the Re- 


mainder or 


Reverſion inthe King. See (Z) 


3. Bur if there be Tenant in Cale, the Remainder in Taile to rhe Late. 32 
_ King, the Remainder in Fee to a Stranger, and Tenant in Tati inPoF -p ag 
Alen lutfzrs a Common Recovery ; This ſhall bind the Eſtate in ce af el. 
ar I ery Ge. in Fee, tho the Cnr KN 18 ford v. | 
T tach Y If, | . » Chis Point one ants in B-oom n 
the Serjemnt's Cale. __ P Queen Eli- 


| zabeth's 
Time, the Entry whereof is there ſet forth, ſays this may be collected from 2 Rep. Sir Hu 
Cholmley's Caſe.—Tenant in ſpecial Tail, the Reverſion being in the King, ſuffered a Common Reco- 
very; The ( Veſtion was, Whether the Heir was barred ; The Juſtices inclined [ſembvle ] that it was 4 
Bar, but no Diſcontinuance of the Tail, nor of the Reverſion againſt the King; And Englefield ſaid, 
e held a Bar by good Adviſement ; But Shelly doubted. D. 32. pl. i. Paſch. 23 


4, If Baron ſeiſed in Right of his Wiſe for Life, Remainder in Tail Pig of Re- 
0 B. Rei to C. and Baron bargains and ſells the Land ro ano- 8 C 59. cite, 
— againſt whom a Præcipe is brought, who vouches him in Remain. 

, andſoaCommon paſſes ; This ſhall bind the Remain⸗ 


ders, tho not the Feme the Bargainee was a good Ten int 


5. If 


= Recovery Common. 


1 deg —_ 
Cro. J. 3% 5. Ma Wan deviſes Land to B. his y Don and his Heirs, and 
6 that it be dies without Itiue living A. his elveſt Son, then the 
— io mna thall remain over to A. in Fee, ( is an Eſtate m Fee, and not 
15% 5" Call, and only a Potfibiliry in A. t0 have it if B. dies without ue. 
Common And after B. ſuffers a Common Recovery itving A. and then 
Recovery. Does _—_— this Poſſibility 


— 


Snow v. 4 
Cutler. — 


S. P. Lev. 

2 
. Trim a ſpectal Derdict, 
in the Caſe of Smith v. 


a Stranger, the 
over in Value 3 


: 


that ſuch 
Leaſe was 

Goodin Rid, The in Val uld che Leaſe, it being 
36. 3 ue co go to it bei 
2 , Chattle; id that conſtant Experience had been taken that the 
— Bur upon Leaſe 2 Lev. 30. Mich. 23 Car. 2. B. R. in the 
citing this Caſe of Benſon and Baron. 
Caſe, Holr 
Ch. |. aid, 
Leaſe for 500 | 
and Feme, witheurt Iſſue Male and in Speci 
and Feme, and both theſe ſeparate by vn; and there were 2 princira 
Queſtions, one of which was, Whether the Leaſe was barred by a Recovery ſuffered by the Tenants in 


f 
. 


reſolved unanimouſly that it was not, being created by another Deed precedent to the Entai, 
not erpectant upon it, it was alſo | as Levinz has it, if the Iſſue die without Iſſue, the Term 


which was thought very miſchievous; For by that Means a Tenant in Tail t deceive a Purchalv:, 
which he faid he ſhould doubt of. Holt's Rep. 625. in the Caſe of Andrews v. 


1— — 


— 


(B) Recov Common. In what Caſes [an Eſtate] ſhall 
be dock d by the Recovery. [Ard by whom. 
— 48 err Proclamations palled, 
SIS wir; 
2 Tail ar the Tie of the Recovery, becauſe it is Common Aſurante. 
— 4 wa Tr. 13 Ja. B. R. per Coke laid to be one Barron Cale. 3 
Bion. 


i... 


Ws Recovery Common. = 
er if Cenant in Tail be actainred of Treaſon, arm after ſuffers a nenn 


; This thail not dock the Remainders ; Pente ne 
Common "Common 9ﬀarance, Cr, 13. Ja. B. R- per Ce « vie 
2 tows Caſe — 


in veſted in the King without Office, and if he dies, and the Heir of his Body is vouched, 
For the war barred; For the Tail did not deſcend, but veſted in the King. Jenk. 251. pl. 41. 


Tenant in Cail be attainted of Treaſon, and the King grants 
che Land to J. S. who bargains and ſells to B. againſt whom a Præcipe 
is brought, who vouches J. S. and ſo Common Recovery had ; this 
hall not bar the R. er, becauſe J. S. does not come in in Pri- 
viry of the Tail. P. 11 Ja. B. Per PÞubbard. 15 


* 


— 


c) Recovery Common. y har Eflate ſhall be faid to a Reeg 
(C) be hound by Common Recovery, with fiugle Voucher. 9 


out any 


3 Voucher, or 
If a Common Recovery be ſuffered by a ſingle Voucher, it ſhall virh ſingie, 
1 Pac any Eſtate but that of * Tenant agatnff whom — 
the Precipe was brought, was ſeis d actually, or in Law and not in Voucher 1c 
Right only. there be a 


| Recove 
had caithent any Vomc Lor, the Iſſue in Tail is not barr'd; For the Recompence in Value being the  M + 
fon of barring the Iſſue, a \ gg by Default, Confeſſion, or Nient Deuire, binds not the [{ze ; for 
he has no Recompence, and is not Eſtopp'd by his Father's Judgment, for he claims Paramount the 
Eitoppel 1 Doni; and therefore in this Caſe the Iflue may falſify. Pig. Recov. 108.7“ Pig. 
of Recov. 109. S. P. | | | 


2, If Tenant for Lite, the Remainder in Tail be, and a Stranger RA ? 
difleifes the Tenant for Lite, and then infeoffs him in Remainder, Fol. 395- 
againſt whom a Precipe is broughr, and he ſuffers a Common Re: 77> 
- covery, this ſhall not bind the Remainder in Tau, becauſe he was i 7: be 
not thereof at the Time, but had only a Right therets, and f8 , and 
the Recompence in Dalue cannot go to it. Co. 3. Linco/n College 59, (en a 
Reſolved. | 84 

codery With 
2 
*e or in Tail, 


if Tenant in Tail makes a Feoffment of the Land, and takes hack an Eſtate to himſelf in 
and ſuffers a Recovery with ſingie Voucher, the Entail is not barr d. Pig. of Recov. 116. 


3, If Tenant for Life be, the Remainder in Tail to another, and he 
It Remainder enters a-=_ the Leſſee and diſſeiſes him, and afrer a Præ- 
he is brought againſt him, and ſuffers a Common Recovery; it 
gs e nee 
| , 29. 7. is 
aDilleiſor for the Eſtate for Life only, but as to himſelf he is ſeiſedby 
Force of the Tail ; for the Eſtate of Franktenement and Reverfion 
cannot ſtand together diſtinctly. Contra Co. 3. Lacols College 59. 
& Tenant in Tail covenanted to ſtand ſeiſed (in Conſideration of a Mar- 8 
age to be had with his Son and the Daughter of J. S.) to the Uſe of bin- 5 e £4 
ſelf and bis Heirs, till the Marriage had, and after to himſelf for Life, 18. Machin 
and after 20 the Son and bis Wife in Tail, and ſuffers a ſiugle Re- v. Clerk — 
run Ye this ſe: They die withour Ifue. Adjudg'd * the 2598-615 
de mainder depend on the firſt Eſtate Tail is not barr'd ; tor © © 
Jingle Recovery binds only the Eſtate in Poſſeſſion, and then it 
coming in this Cafe 4 ter the 3 of the Poſſeſſion by the 
ee _ Cove- 


=. Recovery Common. 


Covenant, when he was not ſeiſed in Tail, does not bind the — 
It was agreed by all the Juſtices, Thar tho ſuch Covenant alrers the 
Eſtate Tail as to himſelf, yet as to all Strangers he remains Tenant in 
Tail; for if he takes Feme after ſuch Covenant to ſtand ſeiſed to the 
Uſe of himſelf for Life, the ſhall be endowed. Yelv. 5r. Mich. 2 Jac. 
B. R. Freſhwater v. Rois. 


— — — 


(D) Recoveries Common. [ By] what Perſons, and to 

whom may be ſuffered. 

Baron and Feme, pl. 2. 3. 5. 7. 8. 9. 10. "M pl. 
4 6. 11. 12.] 


8 El. 252. 97, Knivetor, Lites Ca. 3. Cuppledick 6, Tenant for 


Life, (“ and he in Remainder in Tail Rematnder to the righe 
eirs of Tenant for Lite, (Onan for Lite] and he in Remainder ſujtr 
Common Recovery, in n the common Vouchee; 
— 1 not bind the Tall, in Remainder is not Tenartty 
— the Præcipe; and cites allo, of A to this was adjudged in 
J, Re- Banco Lach and Cole 41. 42 El. Rot. 1703. 
mainder to 
kis ſecond Son in Tail, Remainder to himſelf in Fee, and that the Precipe was brought ag. rin Kg Tenant fr 
Lite, and tle eldeſt Son, and vouch'd the common Vouchee. Anderton, Walmſfley and Kiog'mil held, 
I hat it is not Ber to the Eſtate Tail, 1 for the Land recover. d. in Value ſhall 


and io ſhall the Execution be alſo, and then the Recovery in Value ok T it is in the 2 
as the Eſtate Tail was, and ſo no Bar to the Iſſue in Tail, nor to the Remainder; for the Cauie 

of the Bar is the Aſſets recovered in Value, and none ſhall be admitted to ſay that the Allets recoverel 

2 K REDIGS * Theſe Words ſeem ſuperfluous. 


| 2. Co. 3. [5] Owen Morgan ; Eſtate is made to the Baron and 


8 Feme, and to the Heirs of che n 
Name of is had againſt the who vouches the common V ouchee, 


und] 
en and —_—_—— is Wite and dies without — on = 


|» { ag — on m_ 
of — 
W entire Eſtate, CTY 


when the Husband alone takes the Tenaney on him- 
to the Intereſt he has in the Land; and when he's 


= 


ity to him in _— 3 


nant; and 
3 K. 6. ha: 2 Roll. Abr. 395. Stiles 320. 4 Le. 26. 1 And. 44. 162. Gouldf. 26. Dal. 37 


3. Co. 3. Cuppladick 6. Baron and Feme ſeiſed to them and the Heirs 
Male of the Body of che Baron, Remainder in Tail ro B. Reverim 
; the Baron levies à Fine, Conuſee lut- 


| 4 and Me ters Recovery, and vouches the Baron, Wha ouches the common 


* QUCNCE, 


to falfify, becauſe the Title is falſe. Pig of Resor -0. ones 5 Rep. = 


Recovery Common. 199 


Touchee, and ſu the Recovery had; and reſalved that this Recovery his Wit 
dal dend the Cal, becauſe he comes in in Privity of the Ca. — 
„ Remainder to the Heirs of the Body of 4. Remainder to B. in Tail Male. 4. alen: 


ſuffered a Recovery, 
and conch d the common Vouchee. reed that this is no Bar as to the Moiety of the Lands whereof the 
Wife was Tenant for Life, or to 


Eſtate Tail which A. had expectant upon the Eftate of M. or to 
the Remainder of B. Becauſe as to this Moiety there was no Tenant to the Præcipe. 3 Rep. 1. 3. b. 
Trin 25 Eliz. Marquis of Wincheſter's Caſe. | | 

If Lands are given to Husband and Wiſe, and the Heirs of the Body of the Flusband, Remainder to a 
Stranger, and the Husband diſcontinues by Fine or Feoffment, or grants the Land by Leaſe and Releaſe, 
r Decd of Bargain and Sale inroll'd, and a Writ of Entry is brought againſt Conuſee, Feoffee, or Gran- 
= and he toxches the Flusband alone, <:bo wouches the commen Vouchee ; this Common Recovery ts good, 
and bers the Eſtate Tail, and all Remainders, but not the Wife's Eſtate. Pig. of Recov. 67. 

But if Lands are given to Hurband and Wife, and the Heivs of their teuo Bodies, Remainder over to a 
Stranger, and the Hus band alone diſcontinues, and a Recovery is ſuffered ; this is no Bar to the Eatail 
or Remainders. Pig. of Recov. 67. 78. 7 | : | ; 

Bur if Lands are given to Husband and II iſe, and the Heirs of their Bodies begotten, and a Wrir of En- 
try is brought againſt the Tenant of the Precipe-made by them, an i they come as Fouchees, and vouch 
the common Vouchees ; this is a good Common Recovery. Pig. of Recoy. 70. 


his Wife 


ammon Recovery againſt Infant by Guardian ſhall not bind A Gmmor 
14. en it is a Common Conveyance. Co. 10. a. Furt. 43. Nr tute 


fered by In- 
Guardian is good; but if by Attorney, erroneous after full Age, becauſe it ſhall be tried per Pais, if 
ny Ks of — was 444 by him when an Infant. Sid. 321. Reby v. Robinſon. — Becauſe he 


have Reme init the Guardian by Action of the Caſe, but has no Rem ainſt the Attorney, 
8 5 arr in Caſe of Holland b. Lew Godb. 161, Zouch v Mirchell, 2 

In order to the ſuffering a Common — 1 by an Infant, and to make ir valid, there ought to be a 
pniey Signet and Sign. Manual, ſiguify ing the King's Pleaſure, upon an Application to him, and other 
Friends of the Infant, that a Common Recovery might be ſuffered, and then the Infant and his Friends 
are examined in Court as to the Circumſtances of the Cafe, and their Conſent, and thereupon a Re- 

covery is ſuffered ; and many Recoveries have been ſuffered thus, as may be ſeen Ley $3. and Hob. 107. 

in Blount's Cafe.—— enk. 299. pl. 60. upon this Cafe ſays, That this Cale is not to be drawn into Ex- 
ample.—— Tho” the King grants a Privy Seal, yet it is in the Diſcretion of the Court whether they 
will permit it to pale, and tne Judges do not permit it but when it will be advantageous to the Ffanr; 
and tho it be permitted to paſs, yet it is avoidable by Error. Per Car. Ld. Raym. Rep. 113. Mich. 3 
W. z. in Cue of Hulbert v. Watts. | | 

It was long dubious whether a Common Recovery ſuffer'd by an Infant by Guardian was good; and 
in Pary Pertington's Caſe, 10 Rep. 42. the better Opinion ſeems to be, That ſuch Recoveries are 
erroneous ; but char Point is now ſettled, and it hath been the common Practice to do ir by Privy Seal, 
on weighty Reaſons, which has ſome Reſemblance with the Cicil Law, where the Imperial Authori 
ſupplics the Defect of Legal. Upon producing this Privy Seal to the Court of Common Pleas, =_y | 
mu a Perſon of known Ability and Integrity to be Guardian; and on ſhewing the Reaſons for ſufferi 
a Common Recovery, and proving that it is for the Infant s Aduantage, it is done in open Court: A 
min this Caſe the ſud es have uſed to examine very ſtrictiy into the preſent Entails, (and take the Conſent 
olf thode in Remainder) and into the Ends and Pur poſes of ſuch Recovery, and to be attended with the 
Writings and Parties in Court, or at their Chambers, before the 


x 5 y admit a Guardian, and ſuſfer the Re- 
covery to be aſſed in Court. Pig. of Recov. 64. 65. 

—— Guardian, and the Reaſon of it, is grounded en I. 9 Edw. 4 pl. 10. Pig. of 
Recov. 65. | 


5. If Baron and Feme fuer a Recovery, this ſhall bind the Feme. On all Re- 
C8, 10. Port. 43. coveries 

| | there was a 
Writ to exine Feme (uverts, and the firſt Mention of ſuch Examination is 45 E. 3. 18. But now it is 
wholly di:uſcd in Common Recoveries, tho it ſtill remains in Fines. Pig. of Recov. 66. 


, in 


which he comes in A Common 
R ecov 

ſuffered b 
an Infant 


as V 


— 


» 


n ria 
ment giwen Peda 
not be avoided was revers'd. 

1649. Rot. 200 Cro. E 323. 


7. 4. A his Wiſe Tenants in ſpecial Tail, Remainder to B. in Unt. Jene, 
1 Remainder to C. in Fee ; A. alone levied a Fine to D. and died leav- 
mg Iſſue ; the Wife entered ; the is in of her Eftate-Tail, and tho? the liſue | 
in Tail were barr'd by the Fine, yer by her Entry B. and C. are remitted 
to their ſeveral Remainders, and D. is onfted of all his Eſtate; and if {be 


fagfer 


k— 


200 


Recovery Common. 


: riage of D. with Jane Searle, covenant to fland ſeiſed to the Uſe of hi 
— — 2 ſalt for Life, Remainder to B. end Fane, and the Heirs Male of their By 


And fays dies, Remainder to D. and the Heirs Males of his Body, Remainder © C 
this and bis of 


D. in 
Caſes there the Liſe-time of his Wite ſuffered 2 Common Recovery 2 - 
ce.ited by him, fold 

it may be Jane one Son and no 
that the Hus- 


band, whe- 
ther ſeis'd 


either by 
Moieties or 


Przc 
eaten toe } ining ; and that this now is in conſtant Experience and Practice, ard ſaves the Charge of 
a Fine.“ See pl. 3._—— 8See pl. 2——4 This Caſe is in 2 Lev. 28. by the Name of Eudtvn v. 
Benſon and Baron. Mich 23 Car. 2. B.R. | | 


S.C. sid. 9. A Fine was levied to the Uſe of the Hushand and Wife during their 
247. p!. 12- Joint Lives, Remainder to the Heirs of the Body of the Wife by the Husband 
there, or in to be begotten; afterwards he died, and the Widow married again and ſuf- 
| Raym. 126. fered @ Recovery ; Adj that the Iſſue of the firſt Husband was barr d 
is any Men- by this Recovery, tho' the Limitation was to the firſt Husband and the 
tion of vY Wife during their Joint Lives; becauſe the Freehold did not determine 
ffered after by the Dearh of the Husband, bur the Eſtate Tail was executed in her, 
the Den of fab modo. 3 Nell. a. 52. pl. 9. cites Raym. 126. 
e Hus 5 

8 that ſeems to have been the Caſe; but the only Point in thoſe Books was, Whether it was an 
Eſtate Tail executed in the Wife ? And held that it was. The Caſe of Merrel v. Rumſey. | 


10. A Man ſeiſed of Lands in Fee levied a Fine to the Uſe of himſef 
for Life, aud after to his Wife and the Heirs of her Body by him begotten, 
they both, having Iſſue, ſuffer a Recovery. Pig. of Recov. 80. 81. cires Co. 
Litt. 365. b. where it is faid to be void; but Mr. Pigot ſays, He cannot 
ſee how this can be Law; for the Husband and Waite joining may bar 
the Iſſue by a Recovery; and cites Cro. J. 475.——See Jointreſs &c. 
(I pl. a1. Kirkman v. Thompſon, and the Note there. 

11. The King was petitioned by the Husband of an Heireſs for 2 
—1 Privy Seal, directing his Juſtices of England and Wales to take a Fine or 

Common ery, as there ſhould be ion, from the Wiſe, notwith- 


Recov 
ſtanding her Minority, ſhe being now 18 77ars old, in order to the Set- 

ally tling her Eſtate to Uſes, fo that the Husband might be ſure of an Eſtate 
for Life though his Wife (who was now big with Child) thould die; 
Mu ee Ir BAb ab gr ng + who on hearing 
ſel for and againſt it, declar'd he thought the Petition — 
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| and that he would report the ſame accordingly. Vern. 461. Sir Henry taken from 
: Mackworrh's Caſe. an . 


but that a Common Recovery might be had as deſired by the King's ſpecial Direction. Vern. 
4. 285 K Mackworth's Caſe. N 


12. Upon a Petition by A. being 19 Years old, for Leave to ſuffer a 
Common Recovery to bar his Sifter, who was next in Remainder and 
his Heir, the having married his Footman, The Judges, to whom it was 
referr'd, obſerv'd upon rhe Precedents produced of like Recoveries by In- 
fanes, That 7 of the Peririons were by Fathers on the Marriage of their 
Sms, and an equal Recompence given; whereas here was neither Father nor 
Marriage, and that this had been carried too far already; and fo diſal- 
low'd it. 2 Salk. 567. Sir John St. Alban's Caſe. 


(E) Of eahat Thing. lat Eſtates may be barred by it. NL ge 


— 
(Ck 
| 37. : | 
2. Common Recovery ſhall bind Eſtate [Tail] all Reverſions and See (G) 
Remainders, and all Leates and * Charges by them. C9, 1. Capell 63. 
C9. 3. 61. C0.6. Mildmay 42. : 
1 By Judgment in Common ry, without Execution, 
Tail is bound. Co. 1. Shelley 106. Co. 3. 3. D. 23 El. 376. 
4 By Common Law Common Recovery ſhall bind the Tail, Re- 
verñon being in the King. Cd. 10 Hf [38] 33 . 8. 
5. Bnt nor the Reverſion of the King. 33 0. 8. S. 224. See (2) 
6. In diverſe Cafes Things in Abeyance may be barr'd and deſtroy'd; 
As if Tenant in Tail be diſſeiſed, and releaſes to the Diſſeiſor, Now Litrle- 
ron ſays, That the Eſtate Tail is in Abeyance ; yet it may be barr'd by a 
Common Recovery, in which the Tenant in Tail is vouc hd. Per Gawdy 
J. 1 Rep. 275. b. (g) 136. in Chudleigh's Cafe. | | 
7. & it Tenant in Tail be, the Remainder to the right Heirs of F.S. if 6 Rev. 42.2. 
Tenant in Tail ſuſſers a Common Recovery, the Remainder is barr'd. — * 
Per Gawdy J. 1 Rep. 136. a. (a) Be 
Palm. 13 judg'd. H. 24 . — C. ci Rep 21-. 221. i 
ö 24 El. C. B. Copwood's Caſe S. C. cited 2 Roll Rep 217. 221. in 


ſhall not bind Eſtate Tail. Cook 10. Port. 


(F) By bar Names. 
1.TF ann be ſeiſed of a reputed 


well enough; 
Dubitatur Y. 40 C 41 E 


Manor, which is not a Manor in Fact, ry Name of 
of it by Name of the Sie» Mw » 
; ' eputed Ha- 
a Comte Reon # 6 
+ even in the 
and Heidon. Kings Caſe ; 
That theKin had made Grants of the Manor of St Jan hich but a Manor i Re p 
F ames, w was but a Manor in Per 
= Ch. J. D delivering the Opinion of the Court. Lev. 28. Thinne v. Thinne. 
of denture was to ſuffer a Recovery of a Manor, and all Lands reputed Parcel; the Recovery is ſuffer'4 
the Manor ; the Lands reputed Parcel ſhall paſs 1 Lev. 27. Paſch. 13 Car.2. B. R. Thinne v. Thinne. 
— It appears by the Verdict, Thar it was the Intent of the Parties thut it ſhould paſs; Aud 
'e the conſtant Practice and received Opinion ſince Sir Poylr Finch's Cafe, had been tha: Land: 
reputed Parcel ſhould paſs. Sid. 199. Thinne v. Thinne. 
FI. (C) Dock'd 
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(G) Dock d by it, what. Charges or Incumbrances. 


Dal. -4 pl. I. 
49. 8. C. 


Ce. 1% 2. A. Tenant in Tail, Remainder to B. in Tail; B. granted 4 Ren. 
pl. 2658. C cCzurge; A. fuer d 4 Recovery, and declard the Uſes to |. H. and his 
— K. arg . t 5 
154. pl. 203. Heirs, and died without Iſſue ; The Grantee of the Rent diſtrain d, and 
S. C. by the J. H. brought Replevin. v'd by all n 


Name of J. H. is not ſubject to the Rent granted the Remainder Man in 


Gan” Tail; For J. H, is in of an Eitare derived from the Tenant in Tail in | 
Ard. 282. pl. Pofletfion, which Eſtate is not ſubjet̃t to the Charge of him in Remain: 


290. S. C.— der; Belides, the Charge of him in Remainder is good in — ) 
» roy 1 reaſon of the Poſſibility of the Lands coming into Poſen, and L 
ez Potleſfion ſhall be charg'd; For the Remainder of irfelf is a Thing nor 
s c. —  manurable, neither can a Diſtreſs be taken in it, as it ought to be taken, 
Jenk. 255. upon the fame Land; And fo a Condition is tacitly annex d to the 
82 S.C— of him in Remainder, viz. That it ſhall rake Efe&t when the Remai 
by Dode- comes into Poſſeſſion; and the Charging a Remainder can be only in fe- 
ridge J. Cro ſpect of the Poſhbility of its coming into Pottefiion, which Poſſibilit 
J. 592 in is deſtroy'd by the Recovery. And the Grantee cannot fallify the Re- 
1 covery, not being ſuſſer d by him who was with the Rent, 
Brown — 2 and the Recovery bars the Remainder ; fo that neither he nor any claim- 
Rep. 52, „ ing under him can falſify. And fo it was refoly'd, That no lk Rent, 
citess C. Common, Recq ni xance, nor other Charge, Intere/t, or Eftate made by the 
_ This Remainder Man inall e the Poſſeſſion ot the Recoveror. 1 Rep. 61. 
Re and he b. Pafch. 23 Eliz. Capell's Caſe. 
it were approVed by Hale Ch. J. and the whole Court, 2 Lev. 30. Mich. 23 Car. 2. B. R. in the Caſe 
of Hudfon v. Fenfon and Baron. — S. C. cited Pig. of Recov. 118. and ſays, It is becauſe at Cam- 
mon Law the Remainder was only a Poſſibility of Reverter till the Statute of Donis; and on that Sa- 
tute the Judges by Conftruction turnꝰd this Poſſibility into a Fix'd Eftare, called a Remainder or Rever- 
fon ; Now as a Recovery was a Conveyance excepted out of the Statute, and an inherent Privilege an- 
nexed to the Eſtate, and as by it the 'Venant in Tail could have barr'd the Remainder, ſo he may all 
Charges of the Remainder Man. And as the Grantor of that Charge had been bound by the Commen 
Recovery, ſo had thoſe that claim under him; For the Recoveror in a Common Recovery is in of an 
Ettate that he has gained urder Tenant in Tail in Poſſeſſion, which Eſtate is no ways ſubject to the 
of him in Remainder or Reverſion, and the ys him in Remainder can only be good in 
reſpect of the Poſſibility that the Land may come in Poſſeſſion, which being deſtroy d by the Recovery, 
the Remainder is gone, and cites Capell's Caſe. Bur he fays, The more ſolid Reafon ſeems to be, that 
by the Recovery the Efate Tail is extended, and the Recoveror in of an Eſtate, that by Swpprſition , 
Lazy ccmtinues tor ever; ſo that the Eſtate having a Continuance, no Charge of him in Rever- 
fron can take Place; and refers to the Caſe of v. 'Hodſon. 2 Lev. 28. where this is explained by 


ILA. Ch. J. Hale; and fays, That the Caſe on Ld. Derwentwater's Recovery was accordingly deter- 


is moe IDX g Gena. by Bay to hear Claims on the forfeited Eſtates ; where it 
was reſolved, That he took no new the ecovery by way of Purchaſe, but was in of his O d 
Doe, which by the ion of the Recovery was extended into a Fee Simple, and diſcharged 


Statute De Donis, and the Limitations and Reftraints introduced thereby; which Reaſon, he 


Nys, ſuirs with Common Experience. 
of Re- 3. A. Tenant forLife, Remainder in Tail to R The Remainder Man leaſes 
124 


& for Years to begin after the Deceaſe of the Tenant for Life. A. ſuſfers 
2 Recovery with Voucher of B. and dies. The Leaſe is not de 


Pig; 
125. cites 
Te 
Lif 


But if B. who had the Inheritance, bad ſuffer'd « Common Recovery, thut 
mainder *£ ſhould have deſtroy'd all the Remainders and Reverſions rhereupon de 
| pendin 1 


5. 
=O ttroy'd, bur Leſſee may fallify by Common Law, and alſo by rhe Statutes; 
ife, Ne- 
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ending, and all the Eſtates deriv'd out of ſuch Remainder ; Bur Tenant L i Tail, 
For Lite has no fuch Power; And here the Recovery is had againſt the Te- ne 
gant far Life and with the Voucher of Tenant in Tal. Cro. E. 718. pl. 45. Remainder | 

ich. 41 & 42 Eliz. C. B. Pledgard v. Lake. to thevight 
irs of 
- provided, That 4. ſhall have P ale Le Years in P R Sams- 
i a Leaſe for Years to I. * 7 3 = Per Hale Oh * B. 
muß har this Leaſe by a Common Recovery, tho” this ariſe to the Eftace Tail, becauſe dis in 
5 of the of B. Raym. 236. Mich. 26 Car. 2. B. N. Benſon v. Hodſon. — Freem. 
Rep. 365. S. C. reports, that the Chief Juſtice held, That in ſuch Caſe the Leaſe would not be bart d 
by the Recovery. | | 


Rext anted by Tenant in Tail is not barr'd by a Common Recovery & if Tee 
him. EE 57 Mich. 42 & 43 Eliz. in the Caſe of White v. . Lega, 
eſt. 7 


f after his De 
e crit len Iſice, and afcerwards ſuffers a Common Recovery, and dies without Iſſue, tis a good Rent 
N Arg. 4 Le. 153 in Capel's Cafe, alias Hunt v. Garely.—— 8. P. Pig. 

Recov. 1 25. bn 

43 * Lind to B. in Tail, rendring Rene ; B. fulſcred a Common Recovery, with Voucher, to the 
Uſcof a S r and his Heirs. It was faid to have been lately held, in the Cafe of Ld. Delawar, 
That in ſuch Caſe, norwirhftanding ſuch Common Recovery, the Donor ſhould have the Rent, tho“ his 
Neverſion was gone. De incident to thbe 
Reverfion, and there is no Queſtion but the Reverſion is gone. n Hill. 32 Elia in the 
Court of Wards. Anon. S. P. And that ir is not barr'd, becauſe the Ef ite of bim that ſuffers 
the Recovery is charged <ith the Rent. Per Hale Ch. J. Mod. 109. in the Cafe of Benſou v. Hod!on. 


5. A. was ſeiſed in Fee of Land; A. and B. leuy a Fine to F. S. who rex- 2 And 1:0. 
derd in Tail to B. rendring Rent; and by the tame Fine twas limited, P-92 5 ©. 
That if B. died without Iſſue, Tenementa predicta integre remanchunt to — 
A and his Heirs. B. ſuflers a Common Recovery. Refolv'd, Thar it was 8. C. Adjor- 
a Rex erſion and not a Remainder in A. and that the Rent was not extinct, natur. 
becauſe A. was a/ways in ee thereof ; and tis diſ init from the Land; — . 
And thar, whereof one is in Potleſſion, cannot be deveſted by a Recovery Ge, That 

inft another Perſon. And here is 20 Recompexce for the Rent; for that the Rent re- 
goes only tor the Land, and is not like the Caſe of a Rent granted aut of ſerved upon 
4 Remainder ; tor that never was in Poſſethon, nor a Thing ; Sri 
and tho the Reverſion, to which this Rent was annex'd, is gone, yer the brd, but 
Rent continues. Cro. E. 68, 792. Mich. 4 & 43 Eliz. White v. Weſt remains a5 4 
alias Gerifh. , * Collateral 

| 1 — 

the Land diffrainuble of Common Right ; but if there had been = Gaudition of Nee, it had been 
barr'd. Twiſden J. doubred if the Nent be nor barr d in Geriſh's Caſe ; But Hale totis Viribus ſaid, 
That it is not barr'd. 2 Lev. 30. in the Caſe of Hudſon v. Benſon. 0 


6. A Rent de novo was deviſed to A. in Tail, Remainder 10 B. is Fee. Cart 52. 
Adjudged that a Common Recovery barr'd the Eftate-rail, and likewiſe Trin 18 


the Remainder in Fee. Sid. 285. Faſch. 18Car. 2. R. R. Smith v. Far- Sade, 


onl 
: : 1 2 OT ad Ro 
minder was in Tail. — Lev. 144. S. C. Mich. 16 Car. 2. accordingly ; only makes the Limitation to 
A. for Life. —- S. C. cited per Holt Ch. J. 12 Mad. 513. Paſch. 13 W. 3. Anon. \ 
oy 1 —＋ upon ſolemn 2 
in Fee deviſed his s t0 J. W. and the Heirs of bisBody, Remainder to the right Heirs of 4. 
upon Condition that J. W. and bis Heir hook py 6s e 
to the Heirs of her Body, and 151. a Year to C. and the Heirs of her Body, and dit if gither of them 
ſhould dic without Iſſue, then the Survivor ſbowld have the whole for Life, and that after her Death the 
le 30]. per Aun. ſboald be paid to the Heirs of the Body of ſuch Survizor ; A. died, and . 
ied a Fine, and {fred a Common Recovery in which ſhe was Vauchee, and declared the Uſes to G. M. i 
who granted it to the Defendant P. and his Heirs ; that the Tenant attorned to him, and the Rent 
Arrear, be diltraived for ir. The Plaingff replied in Bar to the Avowry, that B. died without 


re any Rent was due; And upon Demurrer the Court was of Opinion for the Avowant; for 
held that a Remainder might well be of a Rent de Novo, and alſo that by the Recovery in this Caſe 


. t was given, but the Matter was ended by Agreement of the Parties 2 Lutw 3. 
W. & M. Wecks v. Peach. * 5 | nw 
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Pig. of Re- », A Recovery ſubſequent, ſulfer d ro a Collateræ] Prirpoje by Tenant in 
car. 155- Tail, thall make good all precedent [ncumbrances and .\cts. Chan. Caſes 
cis Ne 120. Hill. 21 & 22 Car. a. Goddard v. Compli 

Chan. Rep. 120. Hill. 21 & 22 Car. 2. v. plin. 

8. Porter 
S Emery. S. P. If Tenant in Tail makes a Lerſe not warranted by the Statute, or enters into a 
ment or Recognizance, and then ſuffers a Common Recovery, the Leaſe and other Ine 

are all good, which were before defeaſible by the Ifue ; for the Recoveror comes in ſubject to all In- 
cumbrances of Tenant in Tail, and the Recovery opens, as we call it, and lets in atÞFthe Incumbran- 
ces; ard therefore hen a Man has to do with a Lenant in Tail that it is incumber'd with | 

&c it is very dangerous, tho he ſuffer a Common Recovery; for all the precent Judgmeats take Place 
of the Security he gives. Pig. of Recov. 120, 121. | | 

Tenant in Tail, incumber d with Statutes and makes a Vortgage of Part of his Eſtate fey 
500 Nears, and after to corroborate this Term, levies a Fine ſur conceſſit for 500 Years <Lith Prcclamations 15 
the Nortgagee: And the — was, Whether this Fine ſhould enure to the particular Advantage of 
the Morrgagee, or let in Prior Incumbrances. Sir Edward Northy was of Opinion the Fine let in all 
ior Incumbrances. Serjeant Lutwich, after great Conſideration, was of a contrary Opinion; but it 

ſeems Sir Edward Northy's Opinion is the better; for let us take the Caſe witi;out the Fine, and then ſee 
what Operation the Fine has. It is plain that, during the Life of Tenant in Tail, any prior Incum- 
brance was preferable to the Mortgage for 550 Years, and the Mortgagee could never avoid the prior 
Incumbrance; then what does the Fine do? that bars the Iſſue and gives the Connjce a Title, as long as Tenant 
in Tail has Ill ue * Bedy, ſo that the Eſtate, which before was good only for Tenant in Tail's Life, ard 
avoidable by l is Iſſue, now bars the Iſſue, and is enlarg d and made more extenſive; and hat Reaſon 
can there be, that the Eſtate thus enlarg d ſhould not have Continuance for other Incumbrances, as well 
as the Mortgage? I really can fee none; Suppoſe this had been a Fine tur Conuſance de Droit cume ceo, 
with Proclamations, of the whole Eftare, none will ſay but this lets in the IncunÞrances, as long as Te- 
nant in Tail had Iſſue of his Body, and they ſhould be preferr'd according to their Priority, whar Dif. 
ferenc is there then between a Fine Sur Conuſance de Droit come ceo, and a Fine {ur conceſnt, with Pro- 
clamations ? Truly none as to the barring the Iſſue, only one is a Bur during the Term grante! by the 

Pie Sur Conceſht) and the other is a Bar as long as there is Iiſu: > fo that it icems the Int UN;Drances Will 
take Place befere the Hortgage; but the Caſe being never reſolv'd, as IL know of, deſeærves Contideration ; 
But if in this Caſe Tenant in Tail bad ſuffered a Recovery of Par:, ard declared the Uſe to the Mortgage for 
520 Years, no Doubt all prior Judgments had been let in. Pig. Kecov. 121, 122, 123. 


Mod. 108. 8. A. infeoff d J. N. and J. S. to the Uſe of hinzſe!f in Tui! Male, Re- 
a yo wy mainder to B. iz Tail, Remainder to bis ex'n right Heirs ; Provided tha 
Benſon y. if B. dies, and there be no Iſſue Male of his Body, then C. ſpall have a Rent- 
Hodſon. e ot 2001. a Year, until ſbe ſhall have received 2000 J. and Charges, 
the firſt Payment to be made ar the firſt Day of Payment, which thall be 

atter the faid Contingents. B. made a Leaſe for ooo Nears, and atter- 
wards he levied a Fine and ſuffered a Recovery, and died without Iſſue 

Male, by which all the Contingents happened. B. levied a Fine and fut- 

fer'd a Recovery. It was argued that this Contingent Rent-charge is not 

bar'd, becauſe it was nat iz Efſe when the Recovery was ſuffer d, and ſo no 
Recompence in Value (by Reaſon whereot Common Recoveries are Bars) 

can go to it; and cited C s Caſe, and Capels Cafe and Whit- 
lock's Cate. But it was reſolved that the Rent was barr' d, the Recorerg 

barring all Eſtates which are chargeable with it, admitting ic to ariſe out 
of the Seiſin of rhe Feoffees, according to W hitlock's Cate. Bur it was 

agreed that if it bad been by Grant precedent to the Feeff nent, the Recovery 

had nor barr'd it. And it was faid that Capel's Cate rules this Cafe, and 
that all Objections were made there as can be made here; that the re- 

ſon of Common Recoveries is not the Recompence, bur that they are 

Common Conveyances : Thar the Land cannot be chargeable during the 

Term for 1000 Tears, becauſe it was derived only out of the Eſtate Tai! in B. 
which is determined, before which this Charge could not arile. And Judg- 

ment accordingly in Lancaſter, and atterwards affirm'd in B. R. And 

all the Court agreed to CapelFs Cafe, and the Reaſon of ic. 2 Lev. 23 to 

31. Mich. 23 Car. 2. B. R. Hudſon v. Benſon and Baron. 6 

2 Lev. 30. 9. It a Condition be for Payment of Rent, a Common Recovery will not 
2 bar it; but iſ a Condition be for doing a Collateral Thing, it is a Bar. Fer 
2 Roll- R. Hale Ch. J. Mod. 1 11. Paſch. 26 Car. 2. B. R. in Caſe ot Benſon v. Hodſon. 


221. Contra 
Per Mountague Ch. J.— Condition, that runs with the Land, cannot be barr'd by 2 Common Recovery ; 92: 
3 C:llateral Condition may; as if Donor reſerve a Rent, with a Condition to re-cnier, a Hecobery will 
not bar it; but if ir be to re-enter for Nonpaymenr of a S in prejs, it is others . 2 Salk. 570. Tre 
3 Ann. B. R. Page v Hayward. In ſuch Caf: the Rent remains, hut the Condition : ee. be. 


CA. e 


— 
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. 


dr Reverſion is deſtroyed. Per Hale Ch. J- Freem. Rep. 364. pl. 466. in Caſe of Benſon v. 
Hudſon. | 


All Charges made the Eftate Tail, will continue thoſe Arif Tena 
* Tons 1 T ail 4 the Recoveror does) tf ta Iſſue * 7 
vill avoid chem. Per Hale Ch. J. Freem. Rep. 36s. pl. 466. in Caſe ot j,, mate 2 

= ing to 
ecotery, the Leſſee or Recoveres are chargeable with ent. Per Hale. Ibi 
_— — in Tail grants a Rent, and takes EHinsband — dies, 8 — gt 
Crurteſi is chargeable with the Rent, becauſe he comes in under the Eltate of Tenart in Tail. Per 
Hale. Freem. Kep 365. ut ſupra. 


11. Father Tenant for Life, Remainder to the Son in Tail, Remainder 
to the right Heirs of the Son. The Sox in the Life-time of his Father makes 
4 Leaſe - Tears, and then ſnffer'd a Common Recovery, and died without 

Iſer: In this Caſe theſe Points were held clearly. 1ft. "Thar when the 
Son makes a Leaſe tor Years, this operates as well out of his Remainder 
in Fee as out of his Eſtate-tail; fo that when he dies without Iſſue, this 
is 2 good Leaſe againit the Heir in Fee, unleſs the Iſſue of Tenant in 
Tail had entered and avoided it. 2dly. When Tenant in Tail makes a 
Leaſe tor Years, and then ſuſters a Recovery, this works by Way of 
Corroboration upon the Leaſe, and makes that good. Freem. Rep. 310. 
pl. 379. Mich. 1675. Anon. | 


- — 


— 


 (H) Good, or Not. by Reſpect of the Place where the 


I. Seis d in Tail, among other Lands, cf 2 Marſhes called Knightſ- This Caſe 
. wick and Southwick, lying in an Ifland called Camby in the u denied 
Parith of North Benfleet, ſullered a Recovery, in which South Ben- 4 * 
fleer and many other Parithes were named, and alſo Camby, but the ſaid chat ir 
Pariſh of North Bentieer was omitted; and whether the Lands in had been 
North Benfleet Paſs d or No? was the Queſtion, upon a Trial in Eject- long dif- 
ment at the Bar. And all the Court agreed, That the Tow and Parith Hartz Ti 
being omitted, tho Camby was a Lien Conus, yet being ia 4 Town, the of 1 
Recovery — — extend ws * That a 2 in a Town, a Licu Co- 
Pariſh, or Hamlet, is g. 1 perhaps in a Place known ont of the nus was 
Town, Parith or 3 - but to 1 of Lands in 1 5 r 
known in a Town &c. would be abſurd; for there is no Town in which ja. it's 
_ there are not 20 Places known. Hutt. 106. Mich. 5 Car. Baker v. Time the 


Law was 


: : ſettled in 
that Point, that ir was good; And by the ſame Reaſon a Recovery ſhall be good, ſor they are both. 


amicable Suits, and Common 4{ſurances, and as they grew more in Practice, the Jud>cs have extended 
 - hemfarther. 2 Mod. 49. ioCibeaf Lover voter. — 


2. J. was Tenant in Tail of Lands in Sbrewsbury and Cotton ; both are 5. C by the 
within the Liberties of the Town of Shrewsbury. J. ſuffered a Recovery of Name of 
all his Lands in both Vills ; but the Precipe was of two Meſſuages and 5 va. 
Cliſes thereunto belonging (theie were in Shrewsbury) aud of c. (mention- judged ac- 
mp thoſe in Cotton) lying and being in the Fill of Sa. and the Li- cordingly. 
berries thereof The Queſtion was, Whether the Lands lying in Cot- 2. Vlod 47. 
ton, which is a diſtinct Vill, and not named is this Recovery, do paſs or 4 = 
not? It was inlitted that they did nor, becauſe tho the Writ of Cove- tiere is no 
nant upon which a Fine is levied is a Perf. nal Action, yet a Common Prrcipe in 

G g g Recovery 
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the Regitter Recovery is a Real Action, 47 the Land irſelt is 1 in the Pre. 
Len CIPE- Bur adjudged that the Lands in Cotton did p Mod. 206. 
Jan * 37. Trin. 27 Gar. 2. C. B. Jones v. Wait. pl. 
there any Authority in the Law Books for fach a Recovery, and that Liberties in the] of 
Law are Incorporeal ; and conſequently it would be abſurd to ſay that the Lands which are rroreal 
ſhould be therein contained. Bur North Ch. J. ſaid, That the Jury have found Cotton to be a Vill in 
the Liberty of Shrewabury, and ſo it is not Incorporeal. 


Judgment 3. B. bargains and ſells all his Lands lying in the Pariſh of Rippon to 
Be BR the Defendant, and covenants to do farther RC. for Aſſurance; then 
or the Ber a Common Recovery is ſutfered of 100 Acres of Land, lying in Ripjuy ; 
that it ap- and the Jury find that the Pariſh of Rippon did contain ſeveral V, uls, among ſt 1 
pearing ich aue was called by the Name of Rippon, but B. had no Lands in that 
1, „ Full ; and they find tarther, that the Intent ot the Parties was, that all th, 
— ang Lands in the Pariſb of Rippon ſhould pa The Queſtion was, Whether or 
Sale, that no this Recovery thould pals the Lands which lay out ot the Vill of 
the Intent. Rippon, but in the Pariſh of —_— And the whole Court were of 
of the Par- Opinion, that as this Caſe is, the in the Parith of R. ſhould pak, 
"or che Re. It. Fecauſe otherwiſe the Recovery would be void, ir being found that 
covery B. had no Lands in the Vill of R. 2dly. It appears plainly to be the 
mould ex. Intent of the Parties, that this thall be intended the Pariſh of Rippon, 
1 (not becauſe the Jury have found ir, for the Judges faid they would not 
regard that) but becauſe it appears ly the Iudenture of Bargain and Salz, 
this 


the Parifh of that it was intended the Pariſh of Rippoa ; and here that Deed and thi 
2 as in Recovery make but one Affurance, according to Crentwell's Caſe. 2 
_ il of Co. And ſhall be conſtrued in Congruity to che other, as one Part of 2 
tha. Decd ſhall by another; and altho a Place ſpoken of timply is intended 
Deed and A Vill, and Stabitur Præſumptioni donec probetur in contrarium, yet 
the Reco- here is ſufficient Proof that ir is intended the Parith of Rippon, and not 
very, ac. the Vill of Rippon ; and fo Judgment was given Nili. Freem. Rep, 
—_— 227. 228. pl. 235. Trin. 1677. C. B. Adeſon v. Sir John Otway. 
— 2 as one Aſſurance, and that ore ſhould be explained by the other Freem. Nep. 241. 
Hill. 1677. pl. 2 52. CB. Addiſon v. Sir John Otway.—— Mod. 250. 8. C 2 Mod. 233. S. C. ad- 
judged.——2 Vent 31. 8. C. by Name of Sir JohnUtway's CAſe. | 


* . — 


(i) Good or not. In Reſpect of the Perſons ſuffering 
it, or their Eft ates. 


t. IT was held, that if Feoffees tothe Uſe of the Eft ate Tail, or other Uſe, 
1 are impleaded, and ſuffer a Common Recode y; this ſtall bind the 
Feoifees and their Heirs, and Cefty que Uſe and his Heirs, where the 
Buyer or Recoveror has no Conuiance of the firſt Uſe. But per Fitz- 
herbert, This ſhall bind, tho? he has Conuſance of the firit Uſe. Br. 
Recovery, pl. 29. cites 29 H. 8. | 
Ir was held 2. And by ſeveral, if Cy que Uſe in Tail be vcuched in a Recovery, 
that a Re- and ſo the R paſſes, this ſnall bind the Tail in Uſe: And tnis 
D , {cms to be by the Kannte 1 R. 3. which excepts Tenant in Tail; For that 1s 
2 % intended Tenant in Tail in Poſſeſſion, and not Cefty que Uſe is Tail ; fr 
Tail _y Ceſty que Uſe in Tail is not Tenant in Tail. Ibid. 
fel Life wherefore it is only a Grant of his Eftate. Br. Feoffinents al Uſes, pl 48 cites 30 H.5. 
Graſeley s Caſe. Ibid. pl. 56. cites S. C.——Bxt it was held by ſeveral in Chancery Temrore = 
6 that r the Iſſue, if Ceſty que Uſe in Tail be vouc bed in the ſame Recovery. br. 
coftments | 
- A — of a Cefty que Truſt ſhall bar and transfer the Truſt, as it ſhould an Eſtate a. 


Law, if it were upon a Conſideration. Reſolved by the Lord Chanceller, the Maſter of the * and 


Vid iam 


—_—— 
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Windham J. Bur had it rot been for the Conſideration Windham I. doubted of ir, beeauſe he ſaid he 
Jook's upon this Court as Remedial to tho'e that come in upon a Conſideration &c. Chan. Caſes 49. 
Paſch 16 Car. 2. Goodrich v. Broun.— 2 Freem. 9 180. S.C. and P. and that ſuch Recovery 
orerates 25 Hrongly as an Eſtate at Law, and to the ſame Purpoſe, if upon any Conſideration. 

TG fr que Truſt in Teil futfers a Common Recovery, this bars the Entail and all the Reminder 
Vern. K. 13. North v. Way. 2 Ch. Caſes 28. North v. Champernon Tho' there was 15 
T:xaut to the Precipe, but only the Ceſty que Truſt in Tail was in Poſſeſſion under 10e Truſtee who 
had the Freehold in him, bur was no Party to the Recovery ; yet decreed a good Bar, and a Difference 
was taken if there had been a Ceſty que Truſt fer Life before the Truſt in Tail, ſo that in Caſe the Eſtate 
in Law had been execute according to the Truit, and conſequently the Tenant in Tail could nat have 
bar'd the Remainder in Fee if he had ſuffered 2 Recovery, there Ceity que Truft ia Tail ſhould not 
bar the Remainder by a Common Recovery, if there was no Tenant to the Przcipe. 2 Ch. Ciſes 63. 
Trin. 33 Car. 2 North v. Williams. This Caſe of Champernoon v. North, was agreed by Lord 
Keeper. Wms's Rep 91. Paſch. 1706 —— Ch. R. 245. Digby v. Morgin.—g Mod. 143.— Abr. Equ. 
Caſes 393 cites Sir Fr. Gerard's Caſe. — Vern. 13. cites W aſhborn v. Downes. | 


3. A. Tenant in Tail, Remainder to J. S. in Fee. A. was Sheriff of the 
| Connty where the Lands lay, and ſuitered a Recovery with the Common 
Voucher over; a Releaſe of Error and Writs of Error by A. will not hin- 
der the Remainderman, or even the Iſſue in Tail from bringing a Writ 
of Error or a Formedon. D. 188. pl. 8. Sir Ralph Rowler's Cafe. 

4 A. Tenant tor Life, Remainder to B. for Life, Remainder zo 1/f and 
20 Hen of B. in Ta:l, Remainder zo C. D. and E. in like Manner. B. has 
aScn born, B. C. D. and E. levy a Fine to A. living the Son; A. makes 
2 Feoſtment; the Son dies, another Son being then born. Reſolved the 
Contingent Remainder ſtands good to the ad Son, it being preſerved by 
the Right continuing in the eideſt Son till the Birth ot rne 2d. 2 Lev. 

33. Hill. 23 & 24 Car. 2. B. R. Loid v. Broking. 1 Mod 92. 

5. A. deviſed lis Lands to his youngeſt Daughter, and to the Heirs of Jenk 243. 
her Body, Remainder to the eldeſt Daughter and rhe Heirs of her Body, Pl 26. S b. 
with diverſe Remainders over, provided that if his ſaid Daughters, or any 
of them, or any others to whom he had thereby dev iſed any Remainder, 
frond willingly or ad» itedly conclude and agree te aud for the doingany Att 
whereby the Lands mis ht not deſcend according to the Limitations in his ſaid 
Will, that then ſuch Perſon or Perſons ſhould be excluded from having ſuch 
Eſtates, and that the Eſtates limited to them thould be void, as it fuch 
Daughter had not been named in his faid Will, or had died without 
itfve. The youngeſt Daughter married, and then the and her Husband 
lukered a Common Recovery to the Uſe of them and their Heirs. Ad- 

udged that the youngeſt Daughter, being Tenant in Tail, could not be 

refrained by any Provifo or Limitation from ſuſfering a Common Re- 

covery, becaule it is incident and tacitly annex'd to ſuch Eſtate, and 

theretore it is repugnant to the Giſt to reſtrain her by any Condition or 

Limitation. 10 Rep. 35. a. Trin. 11 Jac. Mary Portington's Caſe. = 

6. Tenent in Tail, Remainder in Tail, Remainder in Pee; The Tenant 8.C. cited 

in Tail is attaintcd of Treaſua. Office is found. The King by his Letters Pig. of Re- 

Parents grants the Lands to A. who bargains and ſells the Land by Deed 7o 2 1 

8. Alterwards g. ſuffers a Common Recovery, in which the Texaut in Tail mo agg 

is wich'd, and a'terwards the Deed is inroll*'d. Upon this being pur as a ſtanding the 

Queſtion to Lord Hobarr, when he took his Place as Chief Juſtice of C. Opinion in 

B. he held, Thar it was no Bar ot the Remainder, becauſe before Inrol- Godbolt 218. 

_ — 4, only by oy of 9. ; And the Bar- there is ſuch 
was no law ful Tenant to ipe. Godb. 278. Mich. a Scintilla 

It Jac. C. B. Anon. 0 | 21 514 . ob in the 

— 8 1 — that bes —— 9 if chere be a good Tenant to the * lg 

„Reverſions and Re 8 . v > 
tho' the Atti RC — the King pardons the Party, and r=fforcs the Land, 


7. A. gives in Tail to B. an Alien, the Remainder to C in Fee. After- For till Ot. 
B. ſuffers a Couricon Recovery, and then az Office is found. B. dies — = 4 
r 


** 
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There was 8 without Iflue. The Recovery ſhall bind C. in the Remainder. Noy 
gue om 137. Anon. 

; of Recov. · 4. cites 8. C. By fuch Gift B. was Tenant in Tail, tho' the Eſtate Tail a 
bent not deſcendible — rf 141. a. Per Cur. in Beaumont's Caſe. ke 


Litr. Rep 8 The Father purchaſes Land in the Son's Name, an Infant of 17 Yer, 
348. S. C and he would have ſuſler'd a Recovery as Tenant to the Præcipe, dur 
the Court would not tutfer him. Her. 163. Mich. 6 Car. C. B. Anon. 
9. It an Outlaw ſutfers a Common Recovery, it will bar the Eſtate 
Tail, becauſe of the intended Recompence only; and the Tenant might 
have counterpleaded the Vouching of ſuch Perſon, and fo it is his owa 
Fault. Arg. Keb. 30. in the Caſe of Plunket v. Holms. 
10. A. by Will deviſed all bis Lands to C. and bis Heirs, in Truſt to joy 
Debts ; and then in Truſt for B. his Grandanghter and the Heirs of her Bo. 
dy, Remainder to C and his Heirs, upon Condition that he marry B. and 
gave C. his Perſcnal Eftate in Truſt tor B. until the attain 21. and mage 
Executor, and died. B. refus'd to marry C. and married F. R. And at. 
terwards, at her Age of 21. B. and F. R. made a Bargain and Cal 60 
V. R. to make him Tenant to the Præcipe in order to ſuffer a Common 
Recovery, in which B. and J. R. were vouch'd, and the U ſes were de. 
clard to the Iſſue of the Marriage, Remainder to her own right Heirs, 
One Queſtion was, If the Intereit of B. and her Husband was barrable 
by a Common Recovery? The Lord Chancellor took Notice that it had 
deen ſaid, That a Legal and Equitable Interęſt cannet be incorporated together; 
bur he ſaid, That Odjection could not aflect this Cafe ; for tho 
and equitable Eſtates cannot be 1 rated, yet A. has not limited an 
Equitable Eftate [firſt] and > Lo Eſtate, but has at firſt given 
the whole Fee; that — — indeed, that the laſt Part ot the Equitable 
Intereſt may be conſidered as merg*d by coming to one and rhe ſame 
Perſon, who had the whole legal Eſtate in him; but that it would be 
hard, that by coming to C. tho not abſolutely, (becauſe the Heir, upon 
the Condition broken, Few -y have taken the whole equitable Intereſt 
out of him) that this ſhould prevent their Incorporation; And therefore 
he t it an Equitable Eftate in C. as well as that which was in B. 


and py t B. and her Husband had a Power to bar ir. Caſes 
in Equity in Ld. Talbot's Time 164. Hill. 9 Geo. 2. Sir John Robinſon 
v. Comyns. | | 


K) In reſpect of the Limitation. 


1. YEoffnent was made by A. who tk back an Ef ate fer Life, Remainicr 

to him who ſhould be bis Heir at the Time of his Death, and to th: 

Heirs Male of his Body begotten. A Recovery ſuffer d by Tenunt iv! 

Life ſhall be a Bar; for the Remainder was in Abeyance. 3 Le. 5! 

Paſch. 15 Eliz. C. B. Anon. Cited to have been adjudg'd. | 

But tes 2. Feoffment in Fee by A. to the Uſe of bimſelf fer Liſe, and aſterwards 
held that C. of his eldſt Son in Tail, Remainder to his right Heirs ; A. at the Time 


— Re. of the Feoffment had no Son; A. ſuffered a on Recovery, and al 


terwards had Iffue B. a B. dy'd living A. but left a Son nam:d 
e Genen C. A. dyd. "T'was held, Thar C. ſhall nor avoid this Recovery bY 
Law; be- the Statute 32 H. 8. For there was 20 Remainder at the Time of the Rec 
exuſe the very had veſted in C. And the Statute is, That ſuch Recovery taal 
nee extend be void againſt all Perſons to whom the Reverſion or Remainder shall 


then 


* 
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chen appertain, i. e. At the Time of ſuch Recovery. 2 Le. 224. 19 # ſuch Re- 

Fliz. in C. B. Anon. x _ =» 
| in Eſe. Ibid. 2 Le. 178. pl. 218. Mich. 31 Eliz. CR S. P. 


3. Tenant for Life, Remainder for Life, Remainder in Tail [to Tenant 
for Lite] Remainder in Fee ; The firſt Tenant for Life ſuffers a Recovery, 
che Remainder in Tail is barr'd, tho the ad Eſtate tor Lite be no Par- 
ty. Brownl. 36. Anon. CFR * 
4 Deviſe to A. the eldeſt Son fe or Life, and if he die without Iſuc living 2 S. C. 
he Dime of bis Death, then to B. and bis Heirs ; But if A. have Iſſue H . 
at the | 7 : 9 Hill. 12 & 
licing at his Death, then to A. and his Heirs. A. ſutiered a Common 13 Car. 2 
Recovery. It was adjudg'd, Thar all the Remainders are burr'd. S. C. And 
Raym. 28. Mich. I3 Car. 2. B.R. Plunket v. Holmes. there tt was 
- refolv'd, 
That A. took only an Eſtate for Life, the Remainder to his Heirs not executed; and that tho” he be 
Heir to whom the Reverſion ſhall deſcend, this ſhall not merge the Eſtate for Life contrary to the ex- 
{& Deviſe and Intent of the Will; but fhall leave an Opening, as they term'd it, for the Interpoſi- 
ang” the Remainders, when they ſhall happen to interpoſe berween the Eſtate for Life and the Fez ; 
and compar'd it roS rcher's Cale in 1 Rep. where, tho Robert the Deviſee for Life was Heir, vet the Re- 
mainder to his next Heir Male was Cont:ngent, ard not an Eſtate for Life merg'd by the Deſcent of rhe 
Reverſion; And ſo the Eſtate here of A. being for Life only by the Deviſe, the Remainder to B. vas a 
| Grntingent Remainder, and barr d by the Recovery. — S. C. cited Pig of Recov. 126. And days, The 
Reaſon is, becauſe the Recovery de ſircys the Particular Eſtate, which is the Prop of the Contingent 
inder; for u he rever a Contingent Remainder is limited to depend on an Eftare of Freehold, ich 
js capable to ſupport a Contingent Remainder, ir is always conſtrued to be a Remainder, and not an Exe- 
cutory Deviſe ; And where the Remainder io contingent, if the Particular Eſtate, v hereon it depends, is 
deitroy d, the Remainder id gone. 


(C) Good in reſpect of Limitations to Vaters to preſerae 


Remainuders. 


I. Seiſed of Lands in Fee deviſed them to his Son B. Remainder 
. tothe 1ſt Sc of B. and the Heirs Male of ſuch firſt Son, and 10 
to the 2d, zd &c. Remarnder to F. S. and R. F. for their Lives, in Truſt 
or the Securing the ſeveral Remainders Lefore limited; B. before any Son 
born, makes W. S. Tenant tor Lite, and ſutfers a Common Recovery; 
and atterwards had Iſſue C. a Son, and D. a Daughter. The Truſtees 
being living, the Eſtates are not barr'd by the Recovery; for Per Finch 
C. The Law will manage and marſhal the Will according to the Iutent, 
which was here to preſerve the Contingent Remainders by a Limita- 
tiou to Truſtees ; But that Limitation being in Place aſter thoſe Remain- 
ders, if it mould ſtand 10, it cannot preſerve them; therefore ir ſhall be 
conftrued before the contingent Eftates. 2 Chan. Cafes 10. Mich. 31 Car: 2. 
Green v. Hayman. 1 
2. Upon the Settlement of an Eſtate the Limitation was to R. D. for This vas af. 
99 Tears, if he ſhould ſo long live; and after his Death or other fooner terwards af. 
Determination of the Eſtate to him limited, zo F. S. aud F. N. and their firm'd in the 
Heirs, during his natural Life, in Truſt to ſupport Contingent Remainders pa of 
&c. and atter the End or other ſooner Determination ot the ſaid Term, A =_ 
to the Uſe of the firft and other Sons of the faid R. D. in Tail Male, Re- (ſeiled in 
minder to E. tor 99 Years, if &c. Remainder to the Truſtees in like Fee) by 
Manner, and to the iſt &c. Sons of E. R. D. had a Son, and they tro Leaſe and 
levied a Fine and ſuffered a Recovery of the Premiſſes, in which the Son — * 
was Vouchee; The Son died; then R. D. died, leaving no other Son, to the Uſe of 
bur 4 Daughters. It was held, That the Freehold being in the Truſtees bim/elt for 
and not in the Son, the Remainder to E. is not barr d by this Recovery, Lite, Re- 
H h h n mairvder ta 
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. — 
M. kis notwithitanding the Son's coming in as Vouchee. Mich. 14Geo, 2. 1 
Daughter fer R. Smith on the Demiſe of Dormer v. Parkhurſt & al.— Alias Dormer 
99 Tears, if „ Forteſ 
ſhe Mme þ V. ue. n 
long, Re- | 
mainder 10 Tyr ſtees and their Heirs, to preſerve contingent Remainders; and after the Determination | 
ſaid Term, or 4. Death of M. then to the Uſe of the Heirs of the _ of the ſaid ML. lawfully w6. 1 
Gor tho ſaid Truſtees and their Heirs, during the Life of the ſaid 4. but in Truſt for the Heirs of the Buh 
of the faid 4. lawfwlly to be begotten ; and after the Determination of chat Eſtate, and the Death of the 
iaid A. then to the only Ce of the Heirs of the Body of the ſaid 4. with like Remainders to B. and C. and 1 
with like Limitations to the Heirs of their Bodies, Reverſion to a Stranger in Fee; Grantor dies, I. n. 
ters, and bas a Son that attains to 21 Years of Age; the Mother and Son cannot in this Cafe ſuffer , 
Common Recovery, ard thereby ber the Remainders; For the Remainder to the Heirs of the Body of 
M. being ſupported by the Freehold limited to the Truſtees, was a Contingent Remainder, and no En. 
tail executed; And ſo no Recovery can be where there is no Entail. It is true a Common Recovery 
would bar the Contingent Remainder, if the Truftees, who were in Truſt for the Heirs of her Body 
joined; but that world prejudice M. and her Sn; for on ber Death le, that has the neut Remainder efied, 
world bete the Eſtate; So the Barring the contingent Eftates would be no Advantage, but a Diſidyan. 
rage to M. and her Sons, and all the contingent Remainders Pig. Recov. 132, 133, 1354. —— S$e 


Remainder, Dormer v. Forteſcue. 
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(S Good. In reſpect of the Limitation 2 Baron 


and Feme. 


1. T ANDS are given to Baron and Feme, and the Heirs of their 2 By. 
dies ; they have Iſſue 2 Sons, R. the Eldeſt and T. the Younget,, 


* after they 
ite and Son and h 


the Husband | : 
and his Heirs The Husband dies without Iſſue; the Wife ſuffered a Recove 
within 11 H. 7. Abr. Equ. Cafes 220. Trin. 1700. Symſon v. Turner. 


3. Grandfather covenanted to fand ſeiſed to the Uſe of hinſclf and M. 
his Wife for their Lives, Remainder to the Heirs Male of the Grandfart.cr 
on the Beay 4. the ſaid M. begotten, with Remainders over; The Grandlla- 
2 — A Cone VT... AD M. ſurvived. To prove 

ecovery void it was inſi and Morgan's Cate was 

not Law; for if Baron and Feme had an Intirety, _ each had the 
Whole; and the Baron might make a Tenant to the Præcipe tor the 

Whole. Pemberton contra, That Caſe was never yer queitioncd. The 

Wife's Eſtate hinders the Incail from executing in the Baron; fo that tis 

only a Kind of Contingent Eſtate after the Dea.h of the Wite, and the 

Intail cannot be racked to the Eſtate for Life of che Husband during the 
Lite of the Wife; becauſe during her Lite there is an intervening _ 


ry; Tina Forfciure 


—— 


3 Recovery Common. 211 


And it was accordingly adjudg'd. 2 Salk. 568. pl. 2. Paſch. 2 W. & M. 
CB. Clichero v. Franklin 


(N) Good. In reſpect of the Eftate being aller d. 


1 FF Tenant in Tail diſcontinues, and retakes other Effate, and ſuffers a S. P. Arg. 
Recovery upon the Voucher, and recovers over in Value, and Mo. 1 pl. 
dies, this Recovery ſhall not bind the Iſſue in Tail; for the Recom- St = Be 

ſhall go only in lieu of his Eſtate which the Tenant had at the cor v. Cham- 
Fe of the Recovery, which was another Eſtate, and not the firſt berlaine — 
Tail; and therefore the Recompence ſhall not go in lieu of the firſt —— if the 
Tal of which the Tenant was not ſeiſed at the Time of the Recovery, Tall gie. 
and 


| | 5 Tail diſcon- 

no Bar. Br. Recovery, pl. 19. cites 12 E. 4. 15. rinues, and a 

Man recovers 

arainſt the Diſcortinnee, and he wonches the Tenant in Tail, and ſo Recovery is had, this ſhall bind tue 

Tail; for the Voucher ſhall bind all Tirles which the Vouchee has in Right or otherwiſe ; quod nora 

Diverfity, ard that this is of Double Voucher, which is more ſure. Br. Recovery, pl. 19. cites 12 E. 
4 15— Br. Faux de Recov. pl. 30. cites 12 E. 4. 14. &. C. Per Brian. 


2 The Iſſue in Tail ball not be bound by a Recovery with Judgment in Where Fe- 
Value bud againſt his Anceſtor, if he was in of other Eftate at the Time of 77, inTail is 
the Recovery, than ot the fame Tail; For the Recovery in Value cannct 2 
come in Lieu of the Tail, as he was not ſeiſed by the fame Tail at the ſuſters a 
Time of the judgment; Per Choke, Brian, and Littleton; And per Common 
Brian, it does not come in Lieu anleſs rhe Tenant in Tail vonches the Donor ; Neconerf 20 
Bi? this is acherwrſe taken at this Day. And fo ſee the Cauſe of Fallitying, il net b, 
inaſmuch as the Tenant was not ſeiſed by the Tail at the Time ot the any Rever- 
Recovery, and the Deſcent, and the Entry of the Heir atter the Reco- ſion or Re- 
very, and the Nen-executing of the Recovery in the Life of him who ſuffer- — 

ed ibe Recovery, to ſave the Remitter; tor otherwiſe he is put to his For- can may 


medon, and ſhall fallity therein. Br. Faux. Recov. pl. 30. cites 12 E. > 2 
tl fare Tali 


upon which they depend is barred, andthis ſhall bar the Eſtate of Tenant in Tail, who is Par | 
| Recovery. 8 Rep. 77. b. 78. Trin. 7 Jac. in Ld Stafford's Caſe. * 5 Party to the 


3. Recovery by Writ of Entry in the Poft by the ſingle Vencher, does not 
give any Eſtate but what the Tenant in Tail has in Poſſeiſion at the Time 
of the Recovery, fo that it he was in of other Eſtate than the Tail, there 
In bound againſt the Heir. Br. Tail er Dones &c. pl. 32. 
cites 23 H. 8. | 

4 A Recovery by Diſſ. iſce Tenant in Tail ſhall not bar his Iſſue. 2 Le. 
$8. Mich. 30 EIIz. in the Cafe of Ards v. Smith. al. Lincoln Coll. Cafe. 
. A. deviſed to E. a Feme for Life, Remainder to B. in Tail, Remainder Cro. E. 823 
to bis rig h. Heirs; E. and B. intermarried, and levied a Fine with Procla- Paſch. 41 
mations With Render to them and the Heirs of the Body of the Baron, and El. C. B 
alter war ds they ſuffered a Recovery as Tenants tv the Uſe of B. and Ay Se 
his Hers. B. inteott'd C. rhe Defendant, and died without Iffue, 5 C. wa 
whereupon the right Heir of A. entered; It was agreed, That the Fine Anderſon 
made no Diſcontinuance; becauſe the Conuſor was not ſeiſed in Tail in conceived 
Potſeſlion, but in Right ot his Wie: Beſides, the Recovery neither bars _— —_ 
the Iiſue in Tai I, nor the Remainders; Becauſe the Tenant was in of Man — ht 
another Eſtate than that to which the Recompence ſhould go, and not enter; For 
of the Eſtate Tail antiently deviſed ; But the Fine with Proclamations chat 44d 
ſhould bar the live in Tail, if any there were; and alſo the Remainder ache To 
to the right Heirs, if it was ſettled in the Feme Tenant for Life at the at fe © 

| | T:me 
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Life, and it Time of the Fine levied. Mo. 634. Hlll. 43 Eliz. Ci Pack v 
is ber Fe” Channell. ; 15 . 
ment, the ; . 

— of B. ard ſo the Eſtate Tail being ſpent, he in Remainder ſhall enter for Forſeiture; ang 
the Recovery ſhall be no Bar, becauſe it was of another Eſtate ; and Judgment was given fur the Pla; 
riff; ſo that his Remainder was neither diſcontinued by the Fine, nor his Entry taken away by the 
Recovery. | 


See(C)pl.4 6. Tenant in Tail covenants to fand ſeiſed to the Uſe of himſelf for Liſe 
&c. This makes no Alteration of Eſtate in the Tenant in Tail; 80 
that a Recovery by him as Tenant thall bar the ancient Entail. Mo, gg,, 
pl. 940. Trin 44 Eliz. Freſhwater v. Rois. 

7. A. was ſeiſed in Fee tothe Uſe of F.S. in Tail; J. S. infeefted B. and 
C. who re-eafeoffed F. S. and F. N. and R. S. to the Uſe of F. S. during his 
Life, Remainder ts Richard bis Son in Fee; Richard had Iiſue and died 
and then W. R. brought Writ of Entry againft F. S. who .vonched Ec. — 
the Recovery paſſed. J. S. died. J. N. and R. S. entered and enteoffeq 
the Son and Heir of Richard, and it was held that the Recovery was 
not good to bind the Feotlees longer than during the Lite of J. S. And. 
44- pl. 112. Anon. 
If Lands are g. Tenant in Tail makes Feoff ment, and retakes to him and the Heirs 
—— Eu of his Body of his fecond Wite, and makes à fecond Feoff ment, and re- 
Male of the takes to him and his Heirs of his third Wife, and makes a third Feff. 
Body of bis ment, and comes in as Vouchee, and Recovery is had, this bars all the 
Wife, and be Tailes; For he comes in of all his Rights. Per Jones |. 2 Roll. R. 418. 
bes La b Hill. 21 Jac. B. R. in the Caſe of Sheffield v. Rarclitie, | 
Wife dies, and he diſcontinues and takes back an Eſtate to him and his Heirs Female of his ſecond Wife, and 
after diſcontinees again and takes back an Eſtate Tail to bim and the Heirs of Ii, Body; and after diſcontinues 
again, and a Writ of Entry is brought againſt the laſt Diſcontinnee, and he zcarches Tenant in Tail, 
and he vouches the Common Vouchee, this Common Recovery bars all the Eſtates Tail. Pig. of R- 
eov. 116 | 


9. If there are Baron and Feme Tenants in Tail, and the Baron leviesa Fine, 
and dies, and the Feme ſurvives, and ſuffers a Common Recovery; This 
is a Bar, tho' no Recompence in Value can go to the Eſtate Tail, being 
diſturbed by the Fine before. 2 Lev. 29. Mich. 23 Car. 2. B. R. in tie 
Caſe ot Hudſon v. Benſon. cites 9g Rep. Beamond's Caſe. 

10. A. Tenant in Tail, Remainder in Tail ro B. A. grants a Leaſe to D. 
for 99 Tears, if 3 lives &c. with a Covenant for Leſſee to renew, and tne- 
mortgages to C. in Fee, then the Leaſe determined, and A. made a ne. 
Leaſe purſuant to the Covenant &c. Tenant in Til, and Mortgage jrined 
ina Oe the Equity of Redemption to J. S. to make him Tenaut to 
the Pracipe, and thereupon a Commo Recovery was ſuffered, in v hich 
A. wa vouched, and he vouched over the Common V ouchee, and died 
without Iſſue. Per Cur. *Tis true the Mortgapee is a Truſtee for the Mor- 
tee bur that is only fo far as he derives under his Title, and has o 

elation to the Remainder over; And to ſay that the Remainder of a Le- 
gal Eftate ſhall be barred by a Recovery, ſuffered by a Ceſty que Truſt of a 


Particular Eſtate, is going tarther than ever that Point has been carried, 


and ſeems to crols the Intention of the Statute De Donis; For by that 
Statute this Remainder is vetted ; beſides, this Recovery was ſutlered 
by a C que Truft in Tail, which is but a particular Eſtate, who at that 
very Time had ir in his Power to have had the Legal Eſtate by paying off 
the Mortgage; A Trial of Law was directed as ro B's Title under the 
Remainder ; and after the Trial an Injunction was ordered till rhe 
Hearing the Cauſe. 9 Mod. 143. Paſch. 11 Geo. in Canc. Webber v. che 
Earl of Monrrath. 


So if the 1 1. It Tenant in Tail levies a Fine, or makes any other Conveyance, and 
Conuſee or 


8 a Præcipe is brought againſt the Grantee, who vouches Tenant in Jail, 
rantee 5 : 
makes anew and he vouches over, this bars the Eſtate Tail. Pig. of Recov. 116. 
Eſtate to the 5 | — | 
Tenant in Tail, or be Diſſeiſes the Conuſee or Grantee, and then grants to another, and a Praecipe 1s brought 
* the Grantee, and he vouches the Tenant in Tail, and he vouches the Commot N uche, 5) tht 
the Eſtates are barr d. Pig of Recov. 116. 1 
12. 


— g | — — | 
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12. If before the Statute of Uſes A. had been Tenant in Tail, and had 
| wade u Feoff ment in Fee to B. and B. had made a Feoffinent 10 C. to the 
Uſe of 4. and bis Wife, and the Heirs of their two Bodies, and the Wife 
had died, and A. had entered on C. the Feoifee, and made a Feoffment in 
Fre, and a Præcipe had been brought __ the Feoffee, who had 
donc he A. and he che Common Vouchee, this had barred all the Eſtates. 
pig. Recov. 117. F ö wy ; : 
Ha Writ of Entry be hr againſt Tenant in Tail, and he S» if the 
ranches the Common Vouchee, EY Recovery is had, this is Land be 1 
, and bars the Eitace Tail, if the Tenant be then in Poſſeſſion of it. 2. Fal Ne- 
ig. of Recov. 144. : — 
Hirt ef B. th Ir, ret. © ents bes the Common V.uckee ; thi 
ns nrrny cad have the Billete Tall and emainder. Pl of Rowen: 144 115. — 


” 


1 En 


— 


(O) Good. In reſpect of the Veachees. 


1. HERE the Recovery in Value may go in Lieu of the Tail, B. Faux. de 
there it is a Bar of the Tail to the be ; As when Tenant vga Ly 

Tul is ſeiſed by the Tail, and ſuffers Recovery upon a Voucher; But it he g 6 

ſulſers ſuch Recovery, where he is ſerfed of anorber Eftate, aud not of the 

Gail, there this ſhall not bind the Tail againſt rhe Iiſue in Tail; Bat 

where 4 Kranger is ſeiſed and is impleaded, and vourbes the Tenant in 

Tail, and fo a Recovery paſſes, this thall bind the Tail, and all other 

Titles. Br. Voucher. pl. 115. cites 12 E. 4. 14, 15. | 

2. The Double Voucher is to make the Tenant in Tail diſcontinue, Se: the 
and then to bring the Writ of Entry againſt the Feollee, (which N ca 
Diſcontinuance tolls the Entry;) and then the Feoſſfee thall vouch ** 5 
the Tenant in Tail, and he thall vouch over, and fo thall loſe &c. 
aud this ſhall bind all Intereſts and Tails which the Vouchee had; where- 
as it he be Tenant, and vouches, the Recovery ſhall bind the Poſſeiſion 
only, and not all Rights and Intereſts, as it thall do when the Tenant 
in Tail is vouched. Br. Tail et Dones &c. pl. 3a. cites 23 H. 8. 

3. Recovery againſt Raron and Feme by Writ of Entry in the Poſt where 8. C cited 
the Feus is Tenant ia Tail, and they vouched over, and fo the Demandant by Holt Ch. 
recovered againit the Baron and Feme, and they over in Value; this ſhall N. Fig-of 
bind the Tail and the Heir of the Feme. Br. Recovery, pl. 27. cites in che Cale 
23H. 8. and fays, This Aſſurance was made by the Advice ot Brude- of Page v. | 


nell and other ſultices. | Hayward, as 
by L Ch. J. Bridgman in a MSS. Rep. of the Caſe of Murrel v. Osborn, and fays that the only Diffe- 


rence between this Caſe and that of Eare v. Snow in Pl. C. is, that in thisCaſe the Baron maſt be named, 
but in that of Eare v. Snow the Feme needed not have been named. 


4. It was held, that where Tenant for Life is, the Remainder over in A was Te- 
Lal, or for Life, and Tenant for Life is impleaded, aud voaches him in Re- Inn —_ 
mainder, who donc hes over one who bas Title of Formedon, and fo the Re- Life = 
covery paſſes by Voucher: There the Iſſue of him who has Title of wainder t B. 
Formedon may bring his Formedon, and recover againſt th: Tenant in Tail, Re- 
z For the Recompence ſuppoſed ſhall not go to the Tenant for Life, _—_— "a 
ore he may recover; tor his Anceſtor warrants only the Remain-'g 1,-1.1 
not the Ettare for Life, and therefore the Tenant for Lite cau- Releaſed all 
him by the Recovery, for he did not warrant to him; and his Eltare & 
in fuch Caſe, the ſure Way is to make the Tenant for Life pray - 2 
bim in Remainder, and to join them, and vouch him who has Title of — hog 
and fo to paſs the Recovery; For there the Recompeace thall ;ain# 4 . 
Br. Recovery, pl. 30. cites 30 H. 8. —_— — 
the Common F ecovery perfected. tion was, If this Recove 
tu bar the Fal T du ne that it — tho C. 1 4 Ettate | for Lite; but — 
Dame... for a Point for his farther Conſideration. See Pl. Com. Manxcls Ca. 554. Ere v. 
n; and 3 Co. Cuppledik:'s Caſe. And afterwards he gave his Opinion accordingly, after Conũ- 
cen nd, Ld Raym. Rep. 753, 754. 1 Ann. 1-01--2. Jennings; v. Rogers. 
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Br. Faux. de F. If Tenant in Tail makes Feoffment, and a Common Recovery is bag ,. 
Recovery, gainft Feoffee, who vouches Tenant in Tail, who vouches over, the Tail ſhall 
. 5 £5 de barr d; becauſe when he comes in as Voucher, he ſhall be in the Degree 
and i2 E 4. Of Tenant in Tail, and the Recompence which he has or may have, fal 
1. S. P—— goin Tail, and therefore ſuch Manner of Recovery is the moſt ſure Way 
If a Reco- to bir the Tail; For if Pretipequod reddat be brought immediately again 
— 4 with ½ 10 whom the Land is entail d, and he vouches, and the Vour hee makes De. 
Jauc ber, and fault, and 10 a Recovery is had according to the common Courſe, if the 
the "Tenant Tenant in Tail at the Time of the Recovery ts not ſeiſed of the ſame Tail, but of 
in Tail comes anat her Tul, or of a Fee, or other Eſtate, in ſuch Caſe the Tail, Whereof be is 
2 4 — ſeiſed at the Time of the Recovery, is nct barr'd ; as is held by the better 
all the Eg Opinion in 12 E. 4. and adjudg d in 13 E. . fol. 1. Becauſe the Recovery 
dates he has in Value goes according to fuch Eftate whereof he is ſeiſed, and not in Re. 
in Foſſeſſion, compence of the Eſtate whereof he then is not ſeiſed. PI. C. 3. in 
andally, Manxell's Cafe. FO 

diſcontinued ard turn d to a Right; ſo that a Common Recovery with a double Voucher is in 
all Caſes moſt .f: ; And the true Reaſon of the Difference between a Common Recovery wich Sin 
and Double Voucher is, that in a Common Recovery with Single Voucher brought againſt Te. 
nantin Tail, who vouches over the common Vouchee, if the Party be in of another Eftate. the Iſſhe 
after Tenant in Tail's Death may plead Nient Tenant Tempore Brevis nec unquam Poſtea, and ſo the 
Recovery void; for he is not eſtopped ; For at the Time of the Writ not being Tenant of the Eſtate 
Tail, he can have no Recovery over of that Eſtate ; for he was not ſeiſed of it, (and a Common Recovery 
does not Prove the 'Fenant was ſeiſed of an Ellate Tail, but Suppoles it) and at the 'Time of the Re. 
covery 71 ancther Eftate, the Iſſue has Ri to the rſt Entail, notwithſtanding the Re- 
covery ; and if the Iſſue enters after the Death of Tenant in Tail, he is remirted ; So if Tenamt in 
Tail d/continue in Fee, and Re-jurchaſes the Land, and grants a Rent, and dies, the Iſſue thall bold i: 
diſcharged ; and tho' the Anceſtor has Judgment to recover in Value it the common V 

that binds not the Iſſue; For he cannot recover in Value of the firſt , for that was diſconti 
and a new Eftate taken; and the Donor cannot Warrant by reaſon of the firſt Entail ; becauſe the Te- 
nant is in of another Eftate ; and this Recovery in Value cannot go to the Eftate Tail, becauſe rhe Te- 
nant was in cf another Eſtate; and whether the Tenant in Tail ſhall recover in Value againſt the Do- 
nor, or his Heirs, or againſt a Stranger, by reaſon of a Releaſe with Warranty, is all one; For the 
Land recovered Þ Vale againſt rhe Donor, (who by Suppofition in Law is always ſuppoſed tobe 
- Vouch'd by the Donee, who ſuffers the Common Recovery,) or Releaſor, muſt be an Eftate Tail, a 
well in one Caſe as the other; but if he who recovers in Value was not in of the Eſtate Tail, rhen 
the Land recovered in Valur cannot go in Lieu of the Eftate Tail; For it is a Rule, That an Eſtate 
Tail ſhall never be avoided by a Recovery in Value, if that which is recovered in Value comes not in 
Lieu of the Eſtate Tail, which it does not in this Caſe, and therefore it defeats not rhe Eſtate Tail, 
bur that deſcends to the Iſſue ; and by his Entry getting the Poſleſſion, that, accoupled with the Right, 
remĩts him; and this, being no more than a Recovery on a falſe Title, amounts only to a Diſcontinuauce. 
Pig. of Recov. 109, 110, 111, 112. | 


Anderſon 6. Baron was ſciſed of an Eftate Tail, and a Recovery was had agaiaf 
Ch. J de- im and M. his Wife, and they vouched over ; The Wife had no Eſtate 
Caſe tobe in the Lands, and bur only a de of Dower, in Caſe the ſurviv d her 
Law, and Baron; This Recovery thall bar the Tail, and ic thall be taken, That 
that yet {ſhe was named for no other Purpoſe than ro bur her of Dower. PL 


vb be ke. C. $14 Hill. 20 Eliz. Eare v. Snow. 


thing, joins with one who is Tenant, he is but Tenant by Etftoppel, and a Tenant by Eſtopple ſhall not 
draw a Necompence in Value; Bur Glanvil ſaid, That this Caſe was adjudged by good Advice. Co. 
E 670. Paſch. 41. Elir. C. B. in Cafe of Leech v. Cole. —S. C. of Eare v. Sao, cite Hob. 27. in 
Caſe of Roll v. Osborn 8. C. cited by Holt Ch. 72 of Recov. 195, 196. Trin. 3 Anne. 
in Cafe of Page v. Kayward; and he cited the Caſe of it v. Osborne, in 1657, out of 
a MSS Report of Ld. Ch. J. Bridgman, where in a Formedon in Remainder expectant upon an Eſtate 
Tail the Tenant in Tail pleaded in Bar a Common Recovery on a Precipe againſt Grantee of Tenant 
in Tail, (in Remainder) in <bich Tenant in Tail and a Stranger were jointij Vouch'd, and Vouch'd over 
the common Vouchee ; and it was refoly'd, That this was a good Recovery, and bound all the 
Remainders. . 


And 27. pl. 5. Tenant for Life Remainder is Tail, Remainder in Fee. The Tevan 
F Ce, Life ſuffered a Common Recovery by Voucher of Remainderman in Tai, 
2 % who vouch'd the common Vouchee. "The Queſtion was, Whether the Re- 


Rey. 43 b. mainder in Fee was bound ? Becauſe the Statute of 14 Eliz. is, That 
S. C. Recoveries ſutfer'd by Tenants for Lite ſhall be void againſt thoſe in 
Reverſion er Remainder, and that the Proviſo extends only ro bind 


choie 


. + „ „ „ 
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hoſe in Remainder, who atlent of Record. But becauſe the Tenant in 
Tail was vouch'd, the Juſtices of B. R. held, that the Remainder in 
Fee was bound, as well as it the Tenant in Tail had been the firſt Te- 
nant.co the Przcipe, and fo it was adjudg'd ; and Error brought in 
the Exchequer Chamber, the Judgment as to this Point, was held good 
12 except Walmſley, but was reverſed for other Matter. Mo. 690, 


953. Paſch. 32 Eliz. Wiſeman v. Jennings. _ | 
F A. Tenant tor Lite, Remainder to his Iſſue in Tail, Remainder to The 8 Sif- 
bis $ Sers in Tail, Remainder over; A. and 4 of the 8 Siffers join in 4 Te, um 
Cammon Recovery, living the other four, iz which the ſaid 4 Siffers are for Lite 
Fauchees without the others: "The Uſes thereot were declared to A. for with e- 
ile. Remainder to his Sons in Tail, Remainder to B. his Elder Brother veral Inhe- 
2 20 Remainder to the 4 Sitters, V ouchees in Tail. A. died without e 
ue; one of the other 4 Siſters died without Itiue ; The elder Brother Tir P:eCur. 
entred and ſuffered a Common Recovery, in which the 3 ſurviving Siffers, And per 
| pot Vouchess, are vouch'd, and limited other Uſes, and died without Iſſue. Twilden J. 
The Siſters enter and convey to ſeveral Perſons, and more of them die . 
without Iſſue. It ſeems that by the firſt Recovery the Eſtate of the he 
z Siſters is not put to a Right; and ir ſeems alſo, that by the elder Bro- not one of 
chers Recovery the Contingency is deſtroy d, and that he has gained the Vou- 
2 new Eitate. And Canon, Why the Sullering the Common Recovery by >=» the 
the 3 other Sitters, viz. by their coming in as Fouchees before they made gb. 3 
any Entry, their Right is not barr'd. Sid. 241. Lady Morgan's Cafe. ICS ag 
whereas after the Recovery, A. entred g , (whi-h could not Reveſf the Rizht of the 3 Siſters not 
Vaxchees in the firſt Recovery, in Regard cf the Uſe limited to g. the eldeſt Brother thereon, aud 
his ſuffering a ſecond Recovery, and he Vouching the other 3 Siſters,) B. may limit what Uſe be 
pleaſe. Bur per Keeling J. 3 lifters not baving entred, this ſecond Recovery operates in Extin- 
guijhment ; eſpecially they b.xving only a Right at the Time of the V.ucher; to which Hide 5 
and no Ute can be limited by the laſt Recovery by the 3 Siſters. And agreed per Cur. that the Eftates 
of the g is not turned to a Right, but c oo), wendy ww More os Deed of Uſes be otherwiſe, 
which, beirg produced, appeared fo to be as to 130 Acres. 80 as to theſe 130 Acres, the Defen- 
dant (who-claim'd under the 3 Siſters) was found Not Guilty; and the Plaintitt, who claim'd 3 Parts 
4 w— 41 in the farſt Recovery, recovered thoſe three Parts. Keb. $63. Morgan v. 
pepper, . | 


9. Tenant in Tail, and he in Remainder, may be vouch'd joiztly, but 
it is —— to vouch firſt the one, and then the other, that the 
Recovery in Value may not be joint, but enure ſeverally. 2 Salk. 571. 
per Holt Ch. J. Trin. 3 Annæ. B R. Page v. Hayward. | 

10. If Tenant vouches a Stranger, who vouches Tenant in T:il, and he Sce Pig. of 
enters into Warranty, it is good. 2 Salk. 571. per Holt. Ch. J. Page Recor. S. C. 
v. Hayward. | 8 4 
ww Reaſons thereof, 187, 188 &c. in the Report there of the 8. C. 


1. Tenant in Tail, coming in as Vouchee, comes in in Privity of all Pig of Re- 
Eftates he ever had. Per Holt Ch. J. 2 Salk. 571. Page v. Hayward. 3 


15K 8 


(P) Good ; Notwithſtanding the Death of one of the 
Parties. ; ms M4. 
A Tenant in Tail to him and the Heirs Males of bis Body has two 21 El. 1 Rep. 
* Sons, he mates a Leaſe for Life, and afterwards ſuffers a Com- $3. Shelly's 
mon Recovery to the Uſe of bi 47 e, Remainder zo B. for 24 Tears, PE 


imſe 
Remainder to A. and the Heirs es of bis Body, and to the Heirs Males 8 > 
of the Bodies of the ſaid Heirs Males. The elde Son dies, his Wife en- Mo 136 
2 — 7 a Son born afterwards, called oy 5 . dies — ** orning, 1 

m Day of October, the ull Term, (which then began — f. 
the ach of October) ; » the fir Day of f »( 8 


at which Day, the gth of October, /e Recovery Sc. = 


Ws Sid 229. 


fore conflituted an to appear tor him 
Henry as atoreſaid; 
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(Q) Made Good, « void; By Matter Ex poft Fathe 


"i 2 y Writ of Eutry in the Poft, where 
Riz eme is Tenant in Tail, . e Par da | 
and the Baron ſurvives, this ſhall not bind the Iſſue in Tail; For the 
Recompence ſhell go to the Survivor, and then ir ihall not bind the Iſſue 
in Tail. But Brook ſays, this Opinion does not ſeem to be Law; For the 
Recompence ſhall go as rhe firſt Land which was recovered ſhould go, 
and Voucher by Baron and Feme ſhall be intended tor the Intereit ol 
the Feme. Br. Recovery, pl. 27. cites 25 H. 8. g 
Cited Roll 2 A Recovery, ſuffered after an erroneous Fine, ſhall bar the Iflue in 
X. 306. Tail from having a Writ ot Error to reverſe that Fine. And an Er- 
N 76. roneous Recovery ſhall bar aWrit of Error of the Fine, until it be reverſed; 
Arg. | 
cited. K 
So 


but a Paid is no Bar. 390. Paſch. 3) Eliz. R R. 
N le- Barton v. Lever, & Al. 
Lied after an DES 8 
Trin. 12 Jac. BK. Benfield v. 


d, is a Bar to Defendant's bringing a Writ of Error. Noll. R. 37 


(R) Made 
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(R) Made Good ; In Equity. 


D ESOL V'D, That whereas A. the Perſon that ſuſfer'd the Re- 5. © Freem. 

covery, was Tenant for Life in Point of Law, and there had been Roß "80. 4 
an Agreement (precedent to the Recovery) by the Anceſtor ſince dead, for 2. M , 
Stthug of the Premiiſes ſo as to make the Tenant for Life Tenant in Tail, Articling to 
that tne Recovery ſhall be good in Equity, and ſball work upon the Ag res- ſettle the 
ment. Chao Caſes, 49. Paſch. 16 Car. 2. Goodrick v. Brown. 1 
had a Truſt in Tail in the Eſta e, and therefore the Court allowed of this Recovery; And tho 4a 
| objectedthar A. ought to have firſt exhibited his Bill, and have got his Eſtate decreed to him in Tail, 

according to the Articles, yet the Court made no Anſwer thereto, but decreed as above. 


2 A. deviſed Lands to B. for Life, Remainder to the firſt Sow of B. and See Abr. 

the Heirs Male ot his Body; and fo to other | Remainder to F. F. Eau. Cafes 
and F. N. for their Lives, in Truſt for ſecuring the ſeveral Remainders he- — eh c 
fare limitcd. A. died. B. before any Son born, by Leaſe and Releaſe Trin. 11 
makes W. H. Tenant for his Lite, and ſuffers a Common Recovery; Anne. Fre- 
the Truſtees J. S. and J. N. are living. It was objected in Favour of win v. 
the Recovery, that B. till a Son was born, was Tenant in Tail, gay — 
that the Eftate to the Truitees was 4 Remarnder after, and not before the 
Entail ro B and fo is barr'd by the Recovery, and could not preſerve 
irfelt, much lets could ir preſerve the Contingent Remainders precedent. 
Bur Finch C. decreed to the contrary ; For the Law will marſball the 
ill according to the Intent, which here was t preſerve Cox: ingent E ſtates, 
tho limireu in Place atter che Contingencies, and fo ſhall be conſtrued he- 
farechem. 2 Ch. Cafes, 10. Mich 31 Car. 2. Green v. Hayman, Rook, & al. 

3. Equity will never aſſiſt ro avoid a Common Recovery, upon Pre- 
rence that there is 20 Tenant to the Præcipe, eſpecially when ſuffered by 
an Heir at Common Law, to bar a Voluntary Seitlement. MSS.'Tab. Feb. 

13, 1706. Eyton v. Eyton. . 

4 A Fine and Recovery mention d only two Meſuages, but the Deed of 
Uſes mention d two Meſuages, by Name of all cther the Meſnages of the ſaid 
A. in 8. The Deed ot Ules thall be the Meaſure ot what patles, and nor 
the Fine and Recovery. MSS. Tab. Feb. 13, 1706. Eyton v. Eyton. 

5. Where a Fine and Recovery is of ſo many Acres in &. the Parties 
intereſted thall have their Election in what Part of the Eſtate ir thall ope- 
rate, MSS Tab. March 27th, 1723. Lord Blaney v. Mahon. 


— ů — 


(S) Bar. Of «kat Things. Or of <uhat it may be 
| affe ered. | 
1. IJ T lies of an Acre of Land. Of an Acre of Land covered with 
Water. 12 H. J. 4 — Of aWater-Pit. 10 E. 3. 14 E. z. 842. | 
F.N.B. fol. 191. (H)— Of a Paſſage over the Water. F. N. B. 191. (I.) : ny 
—Of a Bailrwick. 34 E. 3. 423. — Of an Office. 27 H. 8. 12. — 
Of an Advowſon of a Church, or of the 4th Part of the Tithes. 34 E. 3. + ges Infra. 
— Of a Portion of Tithes. Dyer, fol. 84. pl. 83. — Ot a cer- 
tam Parcel of Land. Dyer $4. pl. 83. — Of the Wardſbip of Land, 
add of the Heir; or of the Land only. Reg. 161. 22 E. 3. tel. 19. 
Weſt's Symb. tit. Recoveries 77. a. S. 2. cites as above. 
2. It lies ot all Manner of Ecclgfiaſtical or Spiritual Profits ; as of Rec- 
tories, Portions, * Penfions, Tithes &c. Stat. 32 H. 8. cap. J. — Of 222 be 
Os all Manner of great and ſmall Tithes within the Vill or Hamlet ot — fire 
in the Pariſh of A. how ſoever growing, happening, and yearly re- Re2irs; be 
K KX neu ing | 


218 Recovery Common. 
cauſe Reco- newing within the Vill or Hamlet of B. in the Pariſh of A. Thel. liz g. 
veries are cap. 9. 8.2.— Ot the 4h Part of Tit bes and Ollations ot the Parith of « 
Common Aſ- P : | — ot St. 
„ 27 Of 4 _ woe of T * or Land, act ſew 
Pig of Re- ing how much. 1 H. 4. fol. 1. er, fol. 84. pl. 83, 8, 8 4 
cor 97. cites V\ eit's Symb. tit. Recoveries 77. a. 8. 2. 88 

P. 40. | 
— in. 2 Vent. 32. 2 Roll. Rep. 67. See pl. 3. in the Notes. 


3. It lay in ancient Times of a Hide- Land or Mah Lond 4E. 3.161 
— Ot an Oxland or Oxgang. 6 E. 3. 291.—— Of 6 Fort of Land in 
* a Leugth, and 4 im Breadth. 14 Aff. 13. — Ot a Toft or Site of a My 
Path. 35 3E- + Of the Hundred of C. and Bailiwick of B. 34 E 1 — 
Eliz (rocker Cf a Pafture for 6 Sheep or Oxen. 3 E. 3. 23. 4 E. 2.—— Ot a Real 
and York v. of Lands. 3 E. 5. — Of an Auen. 34 E. 1. — Of a Mitt, 
2 of a Rood of Land. 41 E. 3. — Ot a Shep. Reg. fo. 3. a — Gr 
Dent 7 Acres of Alder-Wiad. 11 Aff 13. —— Of Turbory by the Name of 
Ca'e. — Aſcor. 8 E. 3. 387. Weſt's Symb. tit. Recoveries 77. a. S. 2. 
S. P. Pig. o ä | 
Recov. 97. cites 4 Rep 74— Writ of Entry en le Poſt does not lie of an 4:oſen. D. 311. b 9.8. 
in the Caſe of Andrews v. Blunt. Common Recovery may be of an .{:yorſon {perrdant toa Mano: 
Iid. Marg cites Paſch. 35 Elz. B R. ; 

A Recovery of an .4dowſn or Penſion, tho ir be not proper, yet being ſuff red hath been adjudged 
good, becauic = but a Common Aſſurance. Cro. C. 270. in the Cate of Favely v. Eatton. cites 5 Kr 
40. Dormer's Caſe. | | | P. 

A Common Recovery is held good of an Advowſon, and no Reaſons are to be drawn from the Vir g 
or the Execution of the Writ of Seiſin; Becauſe it is not in the Caſe of Adverſary Proceedings but 

by Agrecment of the Parties, where it is to be preſum'd that euch knows thc otier's Meaning. F Per 
North Ch. J. 2 Mod. 49. Trin. 27 Car 2. in the Caſe of Lever v. Foficr. 

Nr. Pigot ſays, That it muſt be ur derſtood of an Advou ſon Aprendaiit to a Manor; But ſays, He 
dos not fre how it can be of an Advowſon in Greſs ſince the Parſon has tie Freehold, ard therefore it 
ought not to be by Writ of Entry en le Poſt, but by Brit of Right of luce n; and lus been, and 
is '0 practited, unleis by ſome few Attorneys, who act without Knowicdge or Advice. 


4. It lies not of a Ditch, nor of a Pool, nor of a Fiſtery. 8 E. z. 381. 
For ot an Aavomſon of Tithes of a Carucate of Land. Reg. fol. 29.— 
Nor ot Common of Paſture. 27 H. 3. fo. 12.— Nor ot Efovers. 2 E. 3.— 
Lies not of an nd or Oxgang of Marſp Ground. 13 E. 3 fo 3. 
Nor of Homage and Fealty, nor of Services to be done. 6 E. 2. — Nor 
of a Heliun or Ridge of Land, for the Uncertainty ; Becauſe a Selion 
. , «..... fomerimes contains an Acre, ſometimes more, ſometimes leſs. E 1.— 
75 1 2 Nor of a Garden, * Cotage, or Croft. 14 Aff. 13. 8 H. 6. 3. 22 E 4 
#a:d in Lace, 13: — Nor of a Turd Land. 13 E 3. — Nor of a Ouarry, a Mine, 
and rhere- or I{:rket, 13 E. 3. for they are not in Demeſne, but Profit only. — 
tore a Com- Nor oi an Upper Chamber. 3 H. 6. fo. 1. Weſt's Symb. 77. b. S. 3. 


mon Reco- 
very canno: 


be ſuffered of it, as it may of a Meſſuage. i fol men. $3 a 
Caſe of Hill v. ater | Quad 1 58 Sid. 17 & 18. Hill. 12 Car. 2 inthe 


5. A Common Recovery may be of an Hozorr, Iſland, Barony, Caftle, 
Meſſuage, Curtilage, Dove-Honuſe, Land, — Poſture, Under0d, 
Chapel, River, County, Warren, Rectory, View of Frankpledge, Wait, E. 
firay, += 4 Goods, Deodands, Furze, Heath, Moor, Tithe &c. Fig. ot 
ecov. 96. 
2 6. A Recovery had after an erroncous Fine ſhall bar the Iſſue in Tail 
dbb, trom having a Writ of Error t reverſe the Fine. Cro. E. 388. Paſch. ” 
that! n Eliz. B. R. Barton v. Lever. 
a Writ of | ee 
Error of the Fine, until it be reverſed. But a void Recovery is no Bar. Ibid. 


if Mortga- ». It Mortgagee ſuffers a Recovery and vouc hes the Alartgager, and the 
= — Morrgagor vouches a Stranger, the Cunditiun is not gone. N Are. Roll. 


ecovery, 


the Eſtate of Rep. 219. cites P. 34 El. in C. B. 

the Mortga- 

zee remains untouch'd by the Recoverv ; becau'e his Right to the Land morren' 78 0747 uten, 
| a 
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ehe Condition be perform'd, the may enter, notwithſtanding the Recovery againſt the 
1 Per Montague Ch. J. 2 Roll. Rep. 222. Mich. 18 Jac. B. R. in the Caſe of Pell v. 


Brown. 


g. __— by a Common Recovery. Arg. 4 Le. 152. in 
% . 

9 was Tenant in Tail, with Power to muke a Fointure, and ſuffered $ if Texan 
Recovery to the Uſe of himſelf in Fee; And whether by this the Power for Life with 
hould be deſtroy'd, was the Queſtion. And it was reſolved by the whole — jp; 
Court, That it was; That a Recovery did not only bar the Eſtate, but e, ſulfers 
all Powers annexed to it ; For the Rec in Value is of ſuch ſtrong a Common 

;deration, that it ſerves as well tor Rents, Poſſibilities &c. going Recovery, it 
| cur of and depending upon the Land as the Land itſelf. Vent. 225. 35 held, 
Mich. 24 Car. 2. B.R. the King v. Melling, = 
was deſtroy d; yet a Collateral Pocrer (as for an Executor to ſell Land) cannot be deſtroy d, ac- 
cording to Digg s's Caſe, 1 Rep. Bur Pocrers appendant to Eſtates, as to make Leaſes, Jointures &c. 
xe deftroy'd by the Alteration of the Eſtate to which it is annexed in Privity, according to 1 Rep. Al⸗ 
bany's Caſe ; ſo that the Common Recovery being a Forfeiture of the Eſtate for Life, by equence 
s an Extinguiſhment of the Power. Ibid. —— 2 Lev. 61. S. C. 


10. If Leſſee for Years is made Tenant to the Præcipe for ſuffering a Com- 2 Roll. Rep. 
mon Recovery, his Term is not exringuith'd ; becauſe twas in him for 245. Far- 
mother Purpole. Per tor. Cur. Mod. 107. Paſch. 26 Car. 2. Fountain Cn 

y. Cook. | Farmer and 
8 If there be a Limitation of a Te upon Conditi and Cety a 

11. It there -umitat 5e ton, Ce -J* S. P. by An- 
ſuffers a Recovery, that will not deſtroy the Condition, becauſe the Bate derten Ch ]. 
is charg d with it; For the Recoveror can have the Eftare no otherwiſe Ov. 139. 
than he that fu:t:red che Recovery had it, and therefore there is an Act E __ 
of Parliamer: i enable Recoverors to diſtrain without Attornment; CA of Peck 
therefore ſo long as any one comes in by that Recovery, he comes in v. Charnell. 
Continuance ot the Eſtate Tail; and by coming in fo, he is liable to all | 
the Charges ot Tenant in Tail. Per Hale Ch. J. Mod. 109. Paſch. 26 
Car. 2. in che Caſe ot Benſon v. Hodſon. £ = 

12. Perpetuities cannot be barr'd by a Common Recovery &c. Becauſe 
they have ao Dependance on the particular Eftate. Per Powell J. 12 Mod. 

282, cites it as adjudg'd in the Cafe of Pell v. Brown. 

13. Money to be raiſed after the Determination of an Eftate Tail may be 
barr d by a Common Recovery ſuffered by the Tenant in Tail. But 
otherwiſe where the Eftate firſt limited is a Fee; as to A. and his Heirs, 

Provided, if A. dies without Iſſue of his Body, then be gives 2001. to B. to 
de paid within 6 Months after the Death ot A. and in Default of Pay- 
ment as atoreſaid, then he deviſed the Lands to B. tor Payment; For in 
this laſt Caſe, the Eſtate being a Fee, no Recovery can be ſuffered there- 
of, and conſequently there may be Danger of a Perperuiry. Sce M ms's 
Rep. 200. in a Note of the Reporter on the principal Caſe there of Ni- 
v. Hooper. Paſch. 1112. and Lev. 35. in Trin. 13 Car. 2. B. R. 
co v. . 
t ma 2 Rent de Novo; and therefore if one grants a Rent to Lev. 14 
ee in Tail, by a Common Recovery the Remainder 8. C "_ 
we. may be barred. Sid. 285. Paſch. 18 Car. 2. RR. Smith v. Far- 


— — 


C. 
wy. 


(T) Bar, 
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(T) Bar, or Transfer of what Eſtate. 


Refolves 1. I F there be Tenant in Tail Remainder, for Tears, Hale Ch. J. fi 
accordingly It was doubted 9 Eliz. it Recovery by the Tenant in Tail — 
by all the bar the Leaſe for Years ; becauſe it was ſaid that no Recompence in 
=p Value could go to it being a Chattle, but conſtant Experience has been 
Capell's that the Leaſe ſhall be barred. 2 Lev. 30. Mich. 23 Car. 2. B. R. in 
Caſe. the Cate ot Hudfon v. Benſon and Baron. 
| 2. A Man made a Gift in Tail determinable on Non-payment of 1000 | by 
Donee, the Remainder over in Tail to B. with divers other Remainders, 
Tenant in Tail before the Day of Payment of the 1000 1. ſuffers a Com- 
mon Reco.ery, and doth not pay the 1000 I. Yer becauſe he was Tenant 
in Tail when he ſuffered the Recovery, by that he had barred all, and 
had an Eſtate in Fee by the Recovery. Per Hale Ch. J. Mod. 111. 
Paſch. 26 Car. 2. in the Caſe of Benſon v. Hodſon. 
2 Roll. Rep. 3. If Tenant in Tail be with a Limitation, ſo Jong as ſuch a Tree bal 
Boi 5 Hand, a Common Recovery will bar that Limitation. Per Hale Ch, |. 
the Fee is Mod. 111. Paſch. 26 Car. 2. in the Caſe of Benton v. Hudton. 
barred; but | 
4 In ſome Caſes an Eſtate that is to take Commencement upon à Contin- 
gency after Determination of an Effate Tail cannot be burred; As if 4, 
ſeiſed in Fee makes a Leaſe for 1000 Nears tocommence after B's Death with. 
out Iſſue, and then a Gift in Tail is made to B. and the Heirs ot his Body; 
B. cannot bar this Leaſe for Years, becauſe it was a Charge upon the 
Land before the Eſtate of Tenant in Tail was created. Cited by Hale 
Ch. J. Freem. Rep. 364. pl. 466. as held in Clark's Caſe, and faid that 
this was Judge Bartlett's Contrivance ; For if the Leaſe tor Years had 
been created by the fame Conveyance with the Eſtate Tail it was held in 
that Caſe, That it might have been barred by a Common Recovery. 
5. A Covenant to fland ſeiſed for 20 Tears, Remainder to the Heirs of the 
Pody of the Covenantor is an Executory Remainder, and to be barred by a 
Common Recovery. Arg. 4 Mod. 257, Hill. 5W.&M.B.R. in the 
Pig. of Re- Cafe ot Goodright v Corniſh. 
cov. 176 , 6. N. S. deviſcd Land to his Neice MH. B. and the Heirs Male of her 
2 Boch, upon Condition that ſhe with and have Iſſue Male by one ſar- 
men's” named Searle, and in Default of both theſe Conditions, he deviſed it 
to E. C. in the ſame Manner, and in Default thereof to G. S. for 
60 Years if he ſo live, Remainder to the Heirs Male of the 
Body of the ſaid G. their Iſſue Male for ever; M. & E. together 
with E's Husband, joined in a Fine to make J. S Tenant to the Precipe, 
who vcuched the ſaid M. and E. and her Hus and alſo the Wife ot 
the Teſtator, and her Husband (ſhe being again married) and vouched them 
all jointly, and they vouched the Common Vouchee, and fo a Common 
Recovery was had; adjudged, that this is a good Ettare-Tail in both M. 
and E. and though the Words are expreſs Words of Condition, yet they 
fall be taken to be a Limitation ; fo that the Meaning ot the Teſtator is, 
if the hath no Ifſue Male by a Searle, then the Eſtate ſhall remain overs 
that the Eſtate Tail in this Caſe does not ceaſe by marrying one who 1s 
not a Searle, becauſe the Remainder over is limited in Default of but Con- 
ditions ; tor they may ſurvive the firit Husband, and afrerwards marry a 
Searle, becauſe there is a Poffbility, as long as they live. If the Eſt are 
been ro M. and the Heirs Males ot her Body to 4 begotten by a Searle, 


provided and upon Condition that it ſhe marry any but a Searle, char 
then the Lands ſhall remain ro W. R. and his Heirs; In fuch Caſe 4 
Common Recovery before Marriage would bar the Eſtate Tail 1 

| Maine 
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7 nd the marrying atterwards with another, would not avoid 
— And the Court took a Diſlerence between a collateral 
Condition, and a Condition running with the Land. 2 Salk. 370. Trin. 
z Anne B. R. Page v. Hayward. 


— 


U) Tenant to the Præcipe. Neceſſary in what Caſes; 


HO” there be no Tenant to the Præcipe, yet the Recovery is Pig. of Re- 
2 good by way of Efoppel againſt the Party that ſuffered ir, tho? ©": 55- ſays 
4 3 "Tk... | Per Cur Mod. that he finds 
not againſt Remainder Men, Strangers &c. - 10 45: this faid in 
Mich. 10 Anne B. R. in Ld Say and Seal's Caſe. ſeveral Law 
he tales it to be here be that ſuffers the Recovery is Tenant in Fee; For Eſtoppel bind not the Iſſue in 
Tai becaule he claims Paramount Per Formam Doni. 
plowden in Manxwell's Caſe elaborately urges this Point, and endeavours to prove that a Common 
Recovery may be good, where there is no Tenant to the Præcipe; Now all his Arguments ſeem to 
centre in this, that all Parties and Priries to the Recovery are eſtopped, to ſay there was no ſenanc to 
the Præcipe againſt the Admitrance on Record; Bur it is plain that Eſtoppels bind not the Iſſue in Tail; and 
te Law i now ſettled, that if there be no Tenant to the —_— he Common Recovery is void, and 
the Iſſue in Tail ray falſity, that is reverſe it for this Error; For the Recovery in Value goes to him 
that has the Loss, or oſes the Tenancy ; and he thut loſes may aver againſt a Stranger that he loſt no- 
thing, ſo ſhall recover nothing; Ard if ſo a Fortiori, the Iſſue in Tail who comes Paramount 2ll Con- 
client and Eſtoppels may ater Nient Tenant Tempore bretis. Pig of Recov. 32, 33. cites 3 R. 5 6. 
60. a. 12 Edw. 4. 12. 19 Cro. Car. 309. Cro. E. 21. Mo. 255. 4 Le. 23. 
But if one that has a Remainder in Fee ſuffers a Common Recovery, it binds and eſtops his Heir, tho* 
there is no Tenant to the Pracipe. Pig. of Recov. 33. cites Stiles 3 2. Cro. |. 21. And that in 2 Writ of 
Melt a Recovery may be good withoura Tenant to the Precipe. 1 Vent. 365. by Serj. Maynard Arg. 
But in a M arrantia Charta, he who brings the Writ muſt be Tenant of the Land the Day of the Writ 
purchaſed ; and it is a good Plea to ſay Nient Tenant Jour del Brief; So if one Releaſe with Mar- 
, ke may vouch him that releaſed ; but it is a good Plea to ſay Releaſee bad nothing at the Time of 
the Nelea'e Pig of Recov. 33, 34. cites Hob. 21. 24 ; a 
A Tenant to the Præcipe is neceſſary, becauſe the Eſtate Tail of the Vouchee is barred only in re- 
ſpect of the Aſſets recovered, or which by Poſſibility may be recovered in Value; Now till the De- 
mandant ſues Execution againſt the Tenant to the Præcipe, the Tenar.t cannot have Execution againſt the 
Vouchee, nor the Vouchce againſt his Vouchee; And if the Tenant to the Præcipe had nothing in the 
Land, no Execution can be ſued againſt him, and if no Execution can be ſued againſt him 10 Recovery can 
85.0 7 * Value, and conſequently no Recompence to bind him, and ſo the Recovery can be no Bar. 
. of Recov. 31, 32. 
4rd to inforce this, Littleton in Taltarum's Caſe, ſays, When there is no Tenant to the Precipe 
there is zo Recovery, becauſe there is none againſt whom the Demandant may recover the Land, and a 
Recovery proves not the Tenant ſeiſed, bur ſuppoſes it. Pig of Recoy 32. | 


2. If there be Tenant for Life Remainder in Tail, Remainder in Fee, See( Dy pl. i 
if he in Remainder in Tai ſuffers a Common Recovery, ir bars not the — 
Entail, becauſe no Tenant to the Præcipe; But it he in Remainder in Fee Cg 33 
ſuffers a Recovery that bars his Heirs. Pig. of Recov. 37, 13. cites to in Rolt's 
D. 252. * 2 Roll's Abr. 395. Mo. 356. Abr. and the 
other Re- 

| ferences ſeem 
. —— - to be miſ- 

—— 


W) Tenant to the Præcipe. Good, or not. 


R a Man makes a Leaſe for 8 Years upon Condition that if the Leſſor 
does not pay 20 I. within 2 Years next after, the Leſſee ſhall have Fee; 
the Termor cannot be impleaded by Præcipe quod reddat before the 
Leſſor has failed of Payment; For he has only a 'Term, and no Frankte- 
nement before Failure. Feoſſinent de Terres. pl. 71. cites 12 E. 2. 


LL II 2. Baron 
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2. Barun and Feme Jointenants of a Manor, Remainder to the Heirs of 
the Body of the Hus Remainder to H. N. in Tail. A Recovery 
was ſuffered by Baron alone of all the Manor, in which he was Tenant 0 
the Præcipe, without naming the my N. dies; Baron dies without 
Iflue; Feme dies. Reſolved upon r brought, That as to the Moiety 
ot which the Feme was Tenant for Lite, the Recovery was no But 3. 
gainſt the Iſſue of H. N. For as to that the Baron was not a Tenant to 
the Præcipe, but the Recovery operated by way of Eſtoppel only, which 
could not bind the Iſſue in Tail, who claim Per Formam Doni. 3 Re. 
13. b. Trin. 25 Eliz. Marquis of Winton's Caſe. 

And.16z. g. Lands were rendered by Fine to Barus and Feme, and the Heirs of 

SC. rhe Bodyof the Baron, Remainderto J. S. The Baron alone during the Lis 
of the Feme cannot make a Tenant to the Præcipe. Mo. 210. Trin. 
27 Eliz. Owen's Caſe, alias, Owen v. Morgan. 

The Alien 4. An Alien Tenant in Tail, Remainder in Fee to J. S. ſuffers a Reco- 

So” very to his own Uſe in Fee, and then an Office is found; The Remain. 

the Precipe der is barred, and the King ſhall have the Fee Simple. Goldsb. 102. 

2 pl. J. Anon. 

2 . Hill. 11 Ann. C. B. in the Caſe of Thornby v. Fleetwood. 


5. If Baron and Feme are ſeiſed of the bes K Land for Life of the Wife 
Remainder to Husband and Wife in Tail, and the Baron bargains and ſells 
the Land by Deed inroll'd, and a Prœcipe is brought againit the Bar- 
poinee, — he vouches them in Remainder, tis a good Recovery to 
the Eſtate Tail. Brow nl. 36. Anon. 

A Perſon 6. Tenant in Tail, Remainder in Tail, Remainder in Fee. Tenant 
——_ 52 i Tail was attainted of T the King granted the Eftate to A. who 
good Te- bargained and ſold by Deed to B. [to make him Tenant to the Precipe] 
N then B. ſuffered a „ in which the Tenant in Tail was vouched, and 
til then the Deed was enrolled. The Ld. Ch. J. Hobart was of Opinion, That 
8 this did not bar the Remainder; becauſe before Inrolment nothing 
— paſſed but by Concluſion only ; And the Bargainee was no lawful Te- 
Caſeof nant tothe Precipe. Godb. 218. pl. 314. Mich. 11 Jac. C. B. Anon. 


| nn Bargain and Sale w the Tenant to the Præcipe was made was rot inrolled 
till after the Recovery was compleated ; Ld C. T bot ſaid, As to that, if the LA Hobart's O inion as 
— — Godbolt's Reports had been Law, 2 Authority would certainly have folloued it; 
if there be no Inrolment, then the in and Sale are void ; but if there be an Inrolment within 6 
Months, then it is good by Relation. in Equ. in Ld. Talbot's Time 167 Hill. 9 Geo. 2. Sir John 
Robinſon v. DS. 


— 
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ire J. If A. — Life, the Remainder to B. 2 Tail, and a Pre- 
5s cipe is brought again it B. gets a Surrender from Leſſee for Life, at any 

75 Time before the Recovery, it is a good Recovery, and the 8 

news for Life now made good. Noy 126. Anon. 

aa the common Vouchee, it is no Bar to the Eſtate Tail. Cro. E 6˙9 

Paſch. 41 Elia Leech v. Cole. If Tenant for Life ſurrender to the immediate Remainder-man, 

who a Recovery, the Remainder is bar d. And. 276. in Caſe of Wiſeman v. Jenniugs. 


Hob. 196. g. If Infant by bis Guardian ſuffers a Common Recovery, he being Te- 
GG nant to the Præcipe, this ſhall bind him. Ley $2. 83. Trin. 15 Jac. 
Blunr's Cafe 
If an Infant 9g. The Father purchaſes Land in his Son's Name, an Infant of 17 
—_— = Years, and he would have ſuffered a Recovery as Tenant to the Præcipe, 
Precipe. he but the Court would not ſuffer him. Her. 163. Mich. 6 Car. C. B. Anon. 
can do it no | 
„ ſince all other Deeds made by an Infant are void. Pig of 
ecov. 65. | | 


10. A 
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— A Leaſe was made for Life, but Livery being made an the ſame Day Bur this was 
17 — 2 it was — The Leſſee entered paid the Rent as it *fierwards 
© due; the Leſſor died ; his Heir (without Entry) ſuffers 4 Recovery. felge 
was inſiſted that the Leſſee was no Diſſeiſor but a Tenant at Will, his Diſſeiſn, 
Leaſe being void ; but it he had been a Dilleifor, yet the Heir having becauſe Leſ- 
ſuller dia Recovery, he and all claiming under him are Eſtopp'd, to fay — 44 
chat he was not Tenant to the Freehold. And to that Opinion the Court Eat 
inclined; and Judgment Niſi Cauſa. Cro. C. 388. pl. 21. Mich. 10 Car. Life; but it 
R R. Bull v. Wyatt. had — 
otherwiſe 
claimed as Leſſee at Mill. Roll. 63 t. Diſſeiſin . 7. Kenelm v. Jordan See 
N — (E) pf — (K) pl. — C. of Bull W cited 1. Adfie And ſays he 
Ends in ſeveral of the Law Books ir is ſaid, That in ſome Caſes a Recovery may be good without a Te- 
nant to the Pracipe by Efioppel; bur ſays he takes this to be where he who ſuffers the Recovery is Te- 
nant in Fee ; for _— bind not the Iſſue in Tail, becauſe he claims Paramount Per Formam Do- 
ni, and that ſo is this Caſe of Bull — of Recov. 199. cites S. P. Per Holt Ch. J. Trin. 
; Ann. B. R. in Caſe of Page v. Hay | 


11. If a Bargain and Sale of Lands be made to A. and bis Heirs, the See pl. 6. 
Bargainee has an Eſtate betore Entry, and is a good Tenant to the Præ- Nc the. 
cipe in a Common Recovery. Per Bridg Carr. 78. Trin. 18 Car. 2. 

C. R Thomalin v. Mackworth. | 

12. A. Tenant in Tail, Remainder to B. in Tail. A. made a Leaſe to S. C. 2 Mod. 
7.8. rendring a Pepper-corn Rent, and afterwards a Releaſe, in order to 249: 390 ts 
make him Tenant to the Præcipe to ſufter a Common Recovery, in which © was 
A. was to be Vouchee. A Recovery was afterwards had to the Uſe mentioned to 
of A. and his Heirs. It was inliſted, That there was no good Tenant be ſuid in the 
to the Præcipe; tor the Leſſce never entered, and the Reſervation of the by "A 
Pepper-corn is not ſufficient, being to be paid out of the Profits of the — 
Land, and it is a Thing ot no Value. North Ch. J. was of that Opi- was only for 
nion, and diſtinguiſh d between an Aſſignment of an Eſtate for Life or diver e good 
Years, and a Grant of a Leaſe for Years by one ſeis'd in Fee-limple, chat Conſiders: 
in the firſt Cate the Tenure and Attendance, and being ſubje& to the an- en. 
cient Forteirures and Payment of Rent, it any, is ſufficienc to veſt an Uſe yards Judg- 
in the Aſſignee; but in the other Caſe, unleſs the Leſſor gives Poſſeſſion, ment was 
and the Leſſee enters, the Leffor muſt raife an Uſe, and the Land muſt Siren by — 
be united to ir before a Rent can reſult our of it. But Windham J. ſaid Abele 
that this being in the Caſe of a Common Recovery, we muſt ſupport it, Word 
if poſſible, and that in the Cafe of Sutton's Hoſpital. 10 Rep. 34. a. the (Grant) in 
Reſervation of 12 d. was held to be a ſufficient Conſideration to raiſe an the Leaſe 
Uſe to the Hoſpital, which is as incontiderable in reſpect to a great Eſtate wil make 
33 a Pepper-corn is to this. The other two Juſtices delivered no Opi- pag by Way 
nion. And at another Day North Ch. J. faid he had viewed the Prece- of Uſe ; that 
dent of Surron's Hoſpital, and that there the Reſervation of a Rent was the Reſer- 
mentioned in the Deed as a Conſideration, which he faid would per- — 
chance make a Ditterence between that Cale and this. But the Court ug 
would further ad\ iſe. Mod. 262. Trin. 29 Car. 2. C. B. Barker v. Keate. Comer 

| tion to ralle 
an Uſe to ſupport a Common Recovery; That this Leaſe being within the Statute of Uſes, there was 
m Need of an actual Entry to make the Leſſee capable of the Releaſe; for by Virtue of the Statute he 
ſhall be d to be in actual Poſſeſſion, and ſo a good Tenant to the Præcipe; and Judgment ac- 
A - in Mich. Term 8 C. Freem Rep. 240. pl. 266. and there pag. 252. North 
9 ſaid, That if the Truth of Caſe had been found by the Verdict, there would have been no 

in it; for this Recovery was to ſupport a Mortgage, tho it was not ſo found ; and that would 


* 


a ſufficient 


13. A Stranger may be Tenant to the Præcipe with the Tenant in Tail, Skin. 3 Pau- 
tho” the Stranger had nothing in the Land; - the Recompence in Va- in 4 _ 
lue ſhall go to him that loſt the Eſtate, and being a Common Affurance, 7 : 
is to be favourably expounded. Vent. 358. Mich. 33 Car. 2. Anon. 

14 A. Tenant in Tail, Remainder to B. in Tail, Remainder over &c. Vent. 357. 
A. made @ Lage to F. C. for the Life of F, F. not warranted by the Sta- 355. Anon. 


tute, 
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8. C. adjor- tute, and dies without Iſſne, leading B. in Remainder his Heir, to who 
—_—z _ the Reveriion in Fee deſcends. B. Ceins now Tenant in Tail, with 
w x (living J. S.) for 99 Nears, to com. 


cloed with. REMainder in Fee) leaſes to V. R. 
in the Pa- mence after the Death of F. S. reſerving Rent. J. S. ſurrenders to B. (and C 
rentheles is 4 Stranger) upon Condition, and dies. Then a Precipe is brong lit agaiaft R 
in Fon 2-3- (and C. the Stranger) and a Recovery with fingle Voucher had (to the 
"_— 5 Uſe of B. and her Heirs, and aſterwards the Condition is broken and) 
58. I. S. the Leſſee enters, (B. grants the Reverſion, and afterwards 18. 
| ies) the Detendant the Heir of B. dittrains tor the Rent, and W. R. 
the now Leſſee brings a 1 ; and upon an Avowry and Pleadings 
thereupon this Cafe was diſcloſed to the Court of C. B. and Jud 

given there for the Avowant; and now upon Error brought that Judg- 
ment atfirm'd in B. R. And the Court held plainly that .'; accepting 
the Surrender was no Remitter, as likewiſe that the being Tenant to the 
Przcipe, the Recovery did not bind the Eitate Tail, ite act being ſciſal 
at the Time of the Recovery of an E ffate Tail, but of a deſcuſille Fee; but 

it the had come in as Vouchee, it had barr d. Skin. 2 & 62. Mich. 33 & 
34 Car. 2. B. R. Paulin v. Hardy. vs 
15. Tenant to the Præcipe in a Common Recovery ws made by a Fine, 
Aſter the Recovery ſuffered the Fine was reverſed, yet it was held a good 
Recovery; tor there was a Tenant to the Przcipe at the Time. 2 Salk. 

$568. Paſch. 5 W. & M. B. R. Loyd v. Evelin. 
16. An Efate pur anter Vie, tho' it be made Atſers by 29 Car. 2. yet it 
remains {till a Freehold, and the Adminiitraror is Tenant to the Precipe. 
Arg Comb. 389. Mich. 8 W. 3. B. R. Oldham v. Pickering. 

G. Equ.R. 17. A Fine levied, and a Common Recovery ſuſſered, wherein the C. 
be 1 anſee was Tenant, but no Uſes of the Fine were declared. It was held that 
the Bottom, at the Common Law the Uſe was always intended to be to the Conuſee, 
cites Trin. 4 and that he was in by the Fine immediately, and to a good Tenant to 
Geo. Long the Præcipe. And that the Statute ot Frauds extends only to Uſes tox 

v. Buck- third Perſon. 2 Salk. 676. Paſch. 8 W. 3. Lord Angleſea v. Lord 
ridge, That 1, — IM 
8 
ſhall paſs the Eſtate to the Conuſee, and that to bring back the Eſtate to the Conuſor, the Conuſor muſt 
ſhew that the Intent was not to give it to the Conuſce ; for elſe the Conuſee ſhall be deem'd to take the 


jane yy. the Common Law. And this Caſe of Lord Angleſea v. Lord Altham was there held to be 
good Law. 


The tirtt Clauſe in the Statute of Frauds is general, that all Uſes muſt be manifeſted by N riting, and if 
it had ſtopp'd here, a Fine or Feoffment had cut off all Reſulting Uſes, tho' there had been no Conſidera- 
tion but the 2d Clauſe excepts all J. — ag Caſes that ariſe or re;/zlt in Conſtruction of Law; and I tale 
it, that the Conuſee is in at Common Law. The Intent here is manifeſt ; for the Conuſee being Tenant 
to the Precipe, Tenant in Tail coming in as Vouchee admits him as fuch. Per Holt Ch. J. Holt's Rep. 

737. Lord Angleſea v. Lord Altham.—11 Mod. 210. Lord Altham v. Lord Angleſea. 


Comb. 425.-- 18. A Writ of Entry was brou inſt Miles Corbett, returnallt 
> C 2 Driindena 2 Who 1882 iudunt counted againſt him, 
Williams v. and he vouc hed one Lacy the Tenant in Tail. A Summons ad Warrantizat- 
Lacy.-Carth. Am iſſued, returnable Ottab. pur, bur before that Retura, aud after the 
472. S.C. Tele, (viz.) 1 Januarii, Lacy the Tenant in Tail conveyed the Lands 10 
—_ dm Miles Corbet, 22 and Releaſe for Life. At the Return of the Writ 
tot. 4 of Summons, Lacy appeared and entered into the Warranty, and wancy'd 
And fays, It The common Jour hee; and ſo a Common Recovery was had againſt him, 
was agreed Which was held good in C. B. It was intitted tor Error, that Miles Cor- 
2 * bett was not Tenant to the Przcipe at the Time of the Return of the 
——4 good Writ of Entry; but adjudged, That if the Tenant to the Præcipe 34 
Tenant ro 4 Freehold before Fudgment, it is ſufficient ; for it cannot be ſaid a Recovery 
the Przcipe, againſt him that had nothing, and therefore a Writ may be made good 
his Zliena- by a ſubſequent Purchaſe, and fo may a Voucher, and rhe rather becauſe | 
oy —_ the Detendant may have a good Cauſe of Action, tho' the Tenant has 
not hurt; not the Land; for it is nat bis being Tenant to the Præcipe, but the Demi 
nor if he daat's haviag 4 Title to the Land, that is the Frandation and Cauſe . 4 
AM, 


*** 


— 
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44ion; and conſequently it is ſufficient if the Tenant has the Land to ſhould ſuffcv 
render at any Time betore Judgment. 2 Salk. 568. Trin. 11 W. z. mw Rem 

B. R. Lacy v. Williams. — * "x inſ 

Puiſne Title ; 


that would be fraudulent.—S. C. a and adjudged in C. B. Lord Raym. Rep. 227. Trin. 9 W. z. 
of wk v. Lacy.—8. C. argued, hes * — affirm'd in B. R. Ld. . Rev. 47 5.— If ther: 
i; a Tenant to the Pracipe Pendente Placito betore Judgment, it is well enough, tho there was none at 
the Time of ſuing out the Pra.:1ps And per Holt Ch J. a Tenant has been made frequently af ter tie 
Return of the Præcipe and a Voucher. Show. 347. Paſch. 4 W. & M. Samborne v. Belk For even in 
adverſary Writs, if the Tenant was not Tenant at the Time of the Writ, but was ſo before the Return, 
it was well. Pig. of Recov. 29.—lt is good with this Diverſity, that if the Tenant comes to the Land 
| bis own Act, he can never plead it to abate the Demandant's Writ, but has made the Writ good; 5 
if he comes to the Land by Act in Law, he may abate the Writ by pleading Non-tenure ; as if a Son has 
à Præcipe ht againſt him in the Life cf his Father, and his Father dies, he may plead Non-tenure 
if the Land deſcended to him by his Father's Death. Pig. of Recov. 31. cites 1 H. 6.12. 5 H. 5. 9. 
$E.3.82 37 H. 6. 16. 3 H. 7. 8. 41 E. 3. 5.—8. P. Noy 126. Anon. cites 41 E. 3.5. a. b. and 33 
H. 6. | | | 
+» FER a Vit of Entry was returnable Duindena Martini, 26 Nov. being a Monday, the Term 
ended the Wedneſday following, the Leaſe and Releaſe were dated the 26th and 27th of November, and 
the Recetery taken on Wedneſday the 28th at the Common Pleas Bar, and ill; for it appeared on the Face 
of the Recovery, that there was no Tenant to the Præcipe, the Writ of Entry being returned before 
the Releaſe bore Date; and tho the Prothonotaries and ſome able Men held ir good, yet on Advice ir 
was held erroneous. Pig. of Recoy. 58. Mr. Pigot I Thar Conſiderarion of this Caſe the 
Recovery is certainly void ; for ſince a Recovery was ſuffered of that Term, on the 26th of November, 
viz. Quinden. Martini, it cannot be otherwi'e preſumed, but that the Tenant on the Day appeared to tie 
Writ, and Judgment was then given, and the Releaſe bearing Date the 25th of November, ir plainly ay- 
pears there was no Ten unt to the Precipe, becaute Judgment was given Quinden. Martini; and tho' the 
udgment was taken at Bar the 28th, and ſo noted by the Serjeants, yet the Judges tale no Notice of 
| 1 and of nothing but cht appears on the Record. Pig. of Reco 58. 59. | 


19. Where the Tenant appears on the Return of the Writ of Entry, and 4 But othor- 
Recovery is then had, in ſuch Cafe the Tenant t have the Freehold at the wite where , 
Return of the Writ, becauſe it is a Recovery then ſuffered. Arg. 2 Salk. there 1s a 


559. Trin. 11 W. 3. B. R. in Caſe of Lacy v. Williams, cites 41 E. 3. Faxler over 
, ks BN) OM E 3 1 | pie ader, as in 
the principal 


Cafe; for it is ſufficient if he becomes 7 mans Lefore Tud: ment. Arg. 2 Salk. 569 in Caſe of Lacy v. Wil- 
2 Cites ut — per Holt Ch. J. accordingly, and Judgment given accordingly in C B. was 
d in B R. | 


20. Tenant for Life, Remainder iz Tail, Remainder in Fee; Tenant in 

Tail levies a Fine. "i his has for ever hinder d the Tenant tor Life and Re- 
mainder in Tail from deſtroying the Remainder in Fee; becauſe the Fine 
has turn'd his Eſtate into a bate Fee, and has deſtroyed all Privity of 
Litate ; fo that ii Tenant jor Life and Remainder in Tal would make a Te- 
nant to the Przcipe, yet they cannot vouch the Remainder-man in Fee, 
without he will voluntarily enter into it. 11 Mod. 121. pl. J. Trin. 6 
Ann. 1707. Anon. 5 

21. A. on the Marriage of B. his Son with W. conveyed Lands to 
1 and J. S. and their Heirs in Truſt, and 7o the Uſe of A. for Life, » 

emainder to the Uſe of B. for 99 Tears, if &c. Remainder zo F. N. 
and . S. to preſerve Contingent Remainders, Remainder to the Uie of tbe 
firſt c. Hon of B. by W. in Tail Mail 4 Remainder to the Uſe 
1 of the Body of B. (who is ſtill living) Remainder to the 
Cie of the right Heirs of A—A. died. B. had Iflue C. who with the 
Heirs of J. S. the ſurviving Truſtee joined in a Deed of Bargain and Sale in- 
mid for making a Tenant to the Præcipe, and a Recovery was fſuficred to 
the Uſe of C. in Fee, who deviſed all his Eftare to Truſtees for Pay- 
ment of his Debts, and died, leaving [flue a Son; but J. S. rae /urv:v- 
ing Truftee having by Will deviſed to K. and his Heirs, all ſuch Eſtate 
as the Lord had beſtowed upon him, he devifed Part to J. S. and 
his Heirs, and 4/ the ref of his Real Eſtate to his Wife and her Heirs, 
It was held by the Maiter of the Rolls, That the legal Eftate being in 
J. S. in the Eye of the Law, it was His Eſtate and His Property, 


and theretore tho a Truſt Eſtate, yet it paſs'd by the Deviſe of His 
Mm m E Hale, 
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Efate; and this being on a Bill to compel a Purchaſor to accept the 

' Purchaſe upon this Title, his Honour faid that he would not, nor did 
he think it reaſonable tor a Court of 2 to cornpel it; and there. 
fore decreed back a Depotit which the Purchaſor had made. 2 Wmg, 
Rep. 198. Mich. 1723. Marlow v. Smith. 

22. Ld. C. Talbot taking Notice of its having been ſaid, That a Pm 
Tenant in Tail and her Husband cannot make a Tenant to the Precige 
without a Fine, he ſaid, That whatever the Caſe might be where a Hul. 
band is merely ſeiſed in Right of his wy e, it was not neceſſary [in the prin. 

] 


cipal Cafe] tor him to determine ; in this Caſe the Husband 

his Intermarriage [and having Iſſue] is become entitled to an Eſtate ly the 

Conrteſy, and therefore he alone, without his Wite's Joining, inig ht make 

4 good Tenant to the Precipe. Cafes in Equity in Ld. Talbor's Time 169, 

Hill. 9 Geo. 2. Sir John Robinſon v. Comyns. 1 
Affirm'd in 23. A. was Tenant for 99 Tears if be ſo long live, Remainder to Truſ- 
the Houſe of tees to ſupport Contingent Remainders, and then 10 the þr/t Ec. Sons of 
Lords. 4. A. and his Son cannot make a good Tenant to the Præcipe to lar 
the After-Remainders, the Freehold being in the Truftces, who did nor 
join. Mich. 14 Geo. 2. B R. Smith of the Demiſe of Dormer v. Park. 
\ © Thaw Alies Dommer v. Forteſcue. 

24. It a Common Recovery be to be ſufiered of a Mauor, wherein are 
many Leaſes tor Lives of Part of the Manor, tho' the Practice has been 
1 Surrenders from the Leſſees, that is only Abundans Cautela; and 
I rake it not to be neceſſary; and I think the Recovery good, tho the 
— r Tenants for. Lives did not ſurrender; tor the Rever/ron of the Land 

ceaſed for Lives remains fill Part of the Manor; and the Fine or Deed 
that made the Tenant to the Przcipe, carried the entire Manor to him, 
as well Reverſions as Poſſeſſions; tor the Manor being an entire Thing, 
the Freehold thereof was in the Tenant to the Præcipe. Pig. of Recov. 

| I, 

A. for Ex- 2 "Ne Load, of which the Recovery is intended to be ſuffered, is 
ample, If aat Part of a Manor, and is in Leaſe for Life, then it muſt be ſurcendred to 
after Leaſe him that has the Reverſion or Remainder before he makes a Tenant to 


pe; And 
g. of Re- 


Te - . 
Tenant 4, Pembroke and Ld. Windior. 


Releaſor, this is void ; for he has no Reverſion for the Surrender to operate Pig. of Recos 
But tho where there is a Leaſe for Life [of Lands which are] no Part of a . that Lea e] mutt he 


ſurrendered to make a good Tenant to the Przcipe; Yet no Term for Years hinders him that has u. 

Freehold from ſuffering a Common Recovery ; becau'e the Law has little R to Terms for Yeu, 

+ are only 4 And by the I. of Glouceſter, cap. * 4 or Year; in way + 9 may 

fy a Common Recovery, whereby udgment 1s not to 'd, the Execution ſuſpended 
during the Term. Pg of Recov. 50, 51. , 


* 


* 


(X) Tenant to the Præcipe. Pleadings. Aud in what 


Caſes a good Tenant ſhall be tended. 
After Length 1. Ej t it appeared, That Part of the Land was leaſcd fa Lie, 
of Time a the Recovery with a ſingle Voucher was ſuflered by hin in 


od Legal Reverſion, and ſo no Tenant to the Precipe for thoſe Lands. Bur in fe. 
the Przcipe gard the Poſſeſfon had followed it for à very Jong Time, the Court faid they 
— 22 would preſume a Surrender. Vent. 257. Paſch. 26 Car. 2. B. R. Anon. 
Mod. 143. Paſch. 11 Geo. in Canc. Webber v. the Earl of Montrath | 


2. The 


944 2 22 or ooen—— . —— + - 
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2. The Plaintiff intitled himſelf to an Advowſon by a Recovery ſuf- S. C cited 
by Tenant in Tail; and in Pleading this Recovery, he alleges two Þ? S<rea"t 
10 be Tenants to the Præcipe, but does nt ſbew How they came to be fo, or Lutw. SY 
what Conveyance was made to them; 1o as it may appear, that they 1550. in the 
were Tenants to the Præcipe. And after Search of Precedents, as to the Calc of 
Form of pleading Common Recoveries, the Court inclined that it was oy yy 
not well pleaded, but delivered no judgment. 2 Mod. 70. Patch. 28 W. & M. 


eee 


Car. 2. C. K Wakeman v. Blackwell. | «db | 
hat the 
Court did vor deliver any Judgment; and ſays, It muſt be conſeſe d, that the uſual Form of Pleading 


is to ſhew How the Tenant became Tenant. But from what he had been ſaying otherwiſe before [whica 
ſee pl. 3.] he makes a Quere, If it be of Neceſſity always to ſhew ſpecially ow the Tenant was made 
Tenant ; But ſays, That if ſuch ſhort Pleading ſhould be allow'd, (as not to fer ir ſpecially forth) 
he ſees not any Inconvenience which would enſue ; for ſhould it be pleaded, 'That there was not any 
Tenant 1 _ liſue might thereupon be taken, as appears by Kaſt. Ent. tit. Formedon in 
Execut. 3. & 21 £.4 7, 

err be mekes anacher Quave adfo, It a Common Recovery to Uſes may not be pleaded thus, 
viz. to ſay, That a Writ of Emty Ec. <vas proſecuted againſt F. S. and J. N. then Tenants of the Freehold 
8, and then to proceed in ſuch a Manner as is mentioned in the Caſe of . unlock v. Petre. (Lutu. 
$63.) Ard ſays, He does not apprehend any Reaſon why it —_ not be 1o briefly pleaded, as well as 

udgments in other Caſes. But then (he thinks) it would be neceſſary to ſhe that the Recovery cas 
executed either by Entry or by Hab. fac. Seiſtnam return d; fer till this is done, the firſt Eftates are nor al- 
| tered. Ibid. 1550. cites ſo. 10. Ab bet᷑y v. Ld. Bridgwater, and 1 Rep. Shelley's Caſe, and 2 
Lev. 31. Hudſon v. Benſun and Barc). 

S. C of Mahi man v Blachwell. Mod. 218. Mich. 28 Car. 2. C. B. reports the Pleading to be thus, 
(viz,) That] W. the Grandfather ot the Plaintitt was ſeiſed in Fee of the Manor &c. and that a Preci 
was brought againſt O. & P. Adtunc Tenentes liberi Tenementi, who appeared ard vouched the ſaid J. W. 
and that a Recovery was had to the Uſe of J. S under whom the Defendant claimed. It was inſiſted 
for the Delendant, That tis not neceffary the Tenant to the Precize ſhould have a Freehold at the 
Time of the Writ bought, tis ſufficient if he hath it at the Time of the * Return; that the Demand- 
ant is eſtopped to ſay, '1 hat there was not a Tenant to the Præcipe, b cauſe the Writ is only abarable if 
brought againſt one that is nor Tenant. And as long as it is rot abated, but is pleaded to &c. it ſhall 
conclude, All who are Parties or Privies, and all claiming under them: That Here is an Eſtoppel wirh a 
Recawpence ; for W. the firſt Vouchee might have counterpleaded the Lien, andextorted the Warranty; 
bur having vouch'd over, he is paſt that Advantage, and concluded by being made a Party by Voucher; 
That the Court muſt intend here, That O. and P. the Tenants to the Przcipe, came in by Conveyance ; 
becauſe W. came in upon the Voucher, which he would not have done if there had not been a Lien. To 
which it was av{wer'd, and ſo adjudg d, that Adtznc Teens is a ſufficient Auerment in the Pleading a Com- 
mon Recovery, which is always favoured in Law; but ir is not good alone, when in the fame Sentence a 
Matter is fer forth, which is inconſiſtent with it, and plainly contradictory; that as to Duncomb and 
Mu. fi ld's Cate in Hob. that was upon a Special Verdict, where many 'I'bings may be intended, which 
ſhail not be ſo in Pleading ; and as to Lincoln-& oftege Caſe, the Writ is faid to be brought agaĩnſt 
Edward Chamberlain in one Part of the Kecord, and the Morher is faid to be Tenant in another Part 
of the Record, and by the other Party; But here in the ſame Sentence, Uno Flaru, there is a flat Con- 
tradiction. 

If he were not Tenant at the Return of the Writ, he might abate the Writ by Nen Temere ; but if 
in that Caſe he ll ad zoxched over, then as to himſelf he admitted the Writ good; but then rhe Vouchee 
might counterplead the Tenancy ; bur if the Vouches does not counterplead the Tenancy, tis good 


agalnſt them all by Eſtoppel. of Recoy. 29. 


3. In every Common R it ſhall be “ intended, that there was a Rather than 
good Tenant to the Precipe till the contrary is ſhewn ot the other Part; 2 wana 
and fo it was reſolv d in the Cate of Griffin v. Stanhope. 2 Cro. 454 ken to be 
& 455. upon Evidence. 2 Lutw. 1549. Hill. 3 W. & NI. in the Cale void for 
of Loh v. Leigh. want of a 


| Tenant to 
the Precipe, the Court intends that the Tenont was in by + Diſſeiſin; it being alleg'd, That the Tenant in 
the Recovery was then Tenant of the Franktenement. 2 Lutw. 1 549. in the Ca'e of Lee v. Lee, cites 
this as Lincoln-College Caſe. 3 Rep. 58. b. But ſuch Itendment cat, becauſe Eſtates of Frank- 
tenement were alleg'd to be in others, which ſhall not be intended to be ſurrendered. So that by theſe 
Authorities, it ſeems, Thar it is not of Necefhry Prima facic always to allege He the Tenant in a 
on Recovery becomes Tenant; but that it might be ſufficient hy os the Writ of Entry was 
ought againſt A. and B. tunc Tenentes liberi Tenementi & And the Caſe of Wakeman v. Black⸗ 
ll [which ſee pl. 2.] does not oppugn what is ſaid before, which may be underſtood chen nothing ap- 
3 the contrary. 2 Lutw. 1549. in the Caſe of Lee v. Lee. | | 
of S. P. * and as well in a New Recovery as an Old one. C. in Equ. G. R. 18. in the Caſe 
Ld. Angleſea v Ld. Altham. 
+ If the Terant was in by Diſfeiſin, then it does not bar the Iſſue ; but if by Surrender, it bars. 2 
32. Chamberlain v. Lincoln-College. 


(Y) Tenant 


; y 
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Tenant to the Præci pe. Not Good, yet the Re 
(Y) . covery 


1. 13 El. 5. $.4. (which was made for avoiding fraudulent Gifts and 
Conveyances) Enacts, That Common Recoveries againſt Tenants of the Free. 
hold ſhall te goed notwithſtanding this Af, and ſo jhall all Eftates may, 
for the Procuring of a Voucher in Furmedon. 

2. A. ſeiſed of Lands by Deed indented and inroll'd between him of 
the one, and B. and C. of the other Part, in Conlideration of 20 I. paid 
by B. and C. bargain'd and fold the ſaid Manors to B. and his Heirs, to 
the Intent that B. ſhould fuller the faid C. and R S. to recover the ſaid 
Lands againſt him, to the Uſe ot A. for Lite, Remainder to his Son in 
Tail, with diverſe Remainders over. The Recovery was accordingly 
ſuttered, E. and F. being Tenants of the Freehold of the ſaid Lands, the Re. 
verlion to him againſt whom the Recovery was. E. and F. ay d. — 4 
enters, and leaſed to the Plaintiff. 2 Points were moved; it, If the 
Recovery offered agaiuſ bim in Reverſion vihere the Freehold ws in 4 
Stranger, ſhall bind the Reverſioner and his Heirs. adly, If the Uſes 
expreſſed in the Indenture of Bargain and Sale be good. Per Cur. the 
Limitation of Uſes is good; and the Recovery is good againſt him in 
Reverſion and his Heirs, and Judgment accordingly. Cro. E. 21. Trin. 
21 Eliz. C. B. Webb v. Necton. | 

4 Le. 84. 3. It A. gives in Tail to B. an Alien, the Remainder to C. in Fee, 
and B. ſuffers a Common Recovery, and aiter Office is ound the Alien 
dies without Iſſue, yet the Recovery 1hall bind C. in Remainder. Noy 
137. Anon. . | | 

Recovery againſt Ce/ty que Uſe 1s void. 2 Roll Rep. 135. Trin. 
2 in Ld Sheffield's Caſe. * . 

S. C. cited 5. Tenant for Life, Remainder to Husbaad and Wife, and their Hurt, 

by _ Id the Husband and Wife ſuffered a Common Recovery; the Heirs ot the Wile 

1 5 — - WH ſhall be barred, tho ſbe was not Tenant to the Præcipe, and tho? it did ut 

ſcurely re- appear that ſhe was examined ; and the is concluded to ſpeak againſt this 

— in Sty Recovery ; for the joined with her Husband in it, * the Record is 

19 but that perfect, and the Recompence in Value ſhall go to her Heirs; and ſhe be- 
fe had a Re- pe . . . : 
of it in ing Party and privy to it, her Heirs ſhall be bound by ir. Sty 319. Hill 

2 MS. of 165 1. Lockoe v. Paltriman. 

Lord Ch. ]. 1 

i 8, thus, viz Where the Husband and Wife were ſciſed of a Reverſion in Fee, expectaat up- 

— for Life. and made a Feoffment in Fee to make a Tenant to the Præcipe; = —. — 

to be void, becauſe Tenant for Life continued all the while in Poſſeſſion; but there was a Prœcipe 
brought againſt the Feoffee, and he touched the Husband and Wife, and they vouched over the C:mmon 

Voucher; and it was held to be good. Pig. of Recov. 198, 199. in the Cale of Page v. Hay ward. 


6. Where after a Recovery the Deeds were ſuppreſs" d by the Tenant for 
Lite, fo that ir could not be made out it he turrendered to enable the 
Recovery or not. It was decreed for the Recovery wichour a Trial. Fer 
Finch C. Chan. Caſes 297. 2 Mich. 28 Car. 2. Gartſide v. Ratcliff. 

J. Cefty que Truſt in Tail ſuffered a Recovery, and No Tenant to the 
Przcipe ; but he being ia Poſſeſton under the I ruſtee, (who had the Free- 
hold in him, but was no Party to the Recovery) fo that Ceſty que Trutt 
in Tail was the Tenant, Finch C. decreed it a good Bar. And he took a Pit- 
terence, That if there had been a Ceſty que Truit of a 7, jor Life li. 
fore the Truſt in Tail, ſo that inthatCaſe the Eſtate in Law had been executed 
according to the Truſt, and conſequently the Tenant in Tail could not 
have barr'd the Remainder in Fee, if he had ſitter'd a Recovery, there 
Ceſty que Truſt in Tail ſhould not bar the Remainder by a Common 


Recovery, 


6w756 
Recovery Common. 


Recovery; 2 
( ac. 2. North, and Champernon v. Williams. 

of Ir has been commonly receivd, That a Common Recovery cannot 
de ſutzered where the 7a:/ is expetiant on an Eftate for Life (not made Te- 
nzut ro the Præcipe) which is true in a Writ of Entry in the Poff, which 
:- commonly uicd. And the true Reaſon is, becauſe ſuch Writ ſuppoſes 
1 Lideilin, chien cannot be when there is a Tenant tor Lite in Pofetfion ; 
Bur a Common Kecovery in ſuch Cafe in 4 Writ of R:ght would be good. 
Per 5-rjeant Maynard. Arg. Vent. 360. Hill. 33 & 34 Car. 2. in the 
Cale of Moor v. itt. | 

g. It a Dev:ſe be made to A for 60 Years, if he ſo long live, and from 

and aiter the Death of A. to. B. A.'s eldeſt Son in Tail; A. is no 
Tenant to the Præcipe; but in Regard, the Tefator had an equitable 
Title only in himſelt, and the Eſtate in Law ſtood out in an Intant, Per Lds. 
Commitfioners, The Recovery is ſutfictenr, and that even a Bargain and 
Sale would have done it. 2 Vern. 13 1. Hill. 1690. Beverly v. Beverly. 
10. 14 Geo. 2. Enacts, That Al! Common Recoveries ſuffer d, or to be 
ſufer'd, wwithrirt conveying the Frechuld veſted in Leſſces, or others claiming 
under them, in Order to make a Tenant to the Præcipe, ſhall be Valid — 
Effect nal. 
5 — that Nothing in this Af ſball maks Valid 
covery, unleſs ſuch as are intitlid ts the firſt Effate for Life, or other greater 
Elaie (in Caſe there be zo ſuch Eftate for Life in being, ia Reverfion or Re- 
mainder, next after the Expiration of ſuch Leaſes ) have, or Hall, lawfully 
Convey, or join tn Con veyiug an Eftate for Life, at the leaſt to the Tenant to 
the Fræcipe. | | 

And ther nothing therein contain d, fpall Prejudice the Fflate of any Leſ- 
ſees, or Perfens cluiming under them. 

And further Enacts, That where any Perſon &c. hath or have pur- 
chaſed, or ſpall prirchaje, for a valuable Conſideration, any Eftate or Eſtates in 
Lands &c. whereof a Recovery &c. is, or was neceſſary to be ſuffer'd, in 
Order to compleat the Title, ſuch Perſon &c. and all Claiming under bim &c. 
having been in Poſſe;j1on of the purchaſed Eſtate, or Eſtates, from the Time 
of fuch Purchaſe, ſlall aud may, after the End of 20 Years from the Time 
_- of ſuch Purchaſe, produce in Evidence the Deed or Deeds, making a Tenant 
to the Writ or Writs of Entry, or other Writs for ſuffering a Common Re- 
covery &c. and declaring the Uſes thererf ; the Deed or Deeds ſo pro- 
duced, (the Execution thereof being duly proved) ſhall, in all Courts of Law 
and Equity, be deemed and taken as a good and ſufficient Evidence for ſuch 
Purchaſer and Purchaſers, and thoſe claiming under him, her, or them, 
that ſuch Recovery or Recoveries, was or were duly ſuffered and perfetica, 
according to the Purport of ſuch Deed or Deeds, in Caſe no Record can be 
| found of ſuch Recovery or Recoveries, or the ſame ſhould appear not to be re- 

Lulariy emtred on Record; Provided that the Perſon ur Perſons, making ſuch 
Deed or Deeds as a/vreſaid, aud declaring the Uſes of a Common Recovery &c. 
bad a ſufficient liſtate, aud Power to make a Tenant to ſuch Writ or Writs 
as aforeſaid, aad to ſuffer ſuch Common Recovery or Recoveries. 

at from and after the Commencement of this Ad, every Recovery al- 
ready ſufered, or hereafter to be ſuffered, ſpall be deem'd Good and Valid to all 
Intcats and Purpoſes, notwithſtanding the Fine, or Deed, or Deeds, mak- 
tug the Tenant to ſuch Writ, ſbould be levied or executed after the Time of the 
| Judgment given in ſuch Recovery, and the Award of the Writ of Setjia as 
aforeſaid ; provided the ſame appear to to be levied or executed before the End 
the Term, Great Seſſion, Seſfien, or Afſiſes, in which ſuch Recovery wes 
ſuffered, and the Perſons Joining in ſuch Recovery, bad a ſufficient Eſtate ard 
Power to ſuffer the ame as aforeſaid. 


Nnn (Z) King 


it there was no Tenant to the Precipe. 2 Ch. Cafes 63. Trin. 


any Common Re- 
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Zj The King Bound; In what Cafes, By Fine or Recovery, 


1. 32 H. TY Rovides againſt a Fine being a Bar to the Reverſſon of Eftates 
; 36. entailed by the King's Letters Patents, or by ke. 


liament. 
2. It Tenant in Tail of the Gift of the King ſurrenders his Letters Pg. 
tents, this thall not extinguiſh the Tail; For the Inrolment remains of 
Record, out of which the Iſſue in Tail may have a Conſtat, and recover 
the Land; in Caſe of the Earl of Rutland; by which they made 4. 
nother Device, that the King ſbauld grant to him the Fce-Sinple alſo, and 
then a Recovery againſt him would bar the Tat!; contra it the Reverſion 
de in the King. Br. Surrender, pl. 51. cites T. 32 H. 8. 
DIPS wi 3. 346 35 H. 8. 20. S. 2. Enacts that No feigned Recovery berenfter 
tions, wbere fo be had Ly Aſſent of Parties, againſt any Tenant or Tenams in Tail, of ay 
the Remain- Lands, Tenements, or Hereditaments, whereof the Reverfion er Remainder, 


der or Re- at the Time of ſuch Recovery had, ſball be in the King, ſlall bind or conclude 
2 is in the Heirs in Tail, whether any Condition or Voucher be had in any ſuch 
— Pin feigned Recovery, or Not ; but that after the Death of every ſuch Tenant in 
tinuance; Tail, againſt whom ſuch Recovery ſpall be had, the Heirs in Tail may enter, 
therefore hold, and enjoy the Lands, Tenements, and Hereditaments, ſo recovered, 
there the according to the Form of the Gift in Tail, the ſaid Recovery ucteiti- 
may enter . 1 , 

after the De ith of the Tenant in Tail. Br. Aſſurances, 2 and cites this Scatute of 34 H. 8. cap. 20 
But ſays, I hat before that Statute a Recovery was a bar againſt the Tenant in Tail and hi, Iſſue, but 
not againſt the Kirg, but now, this Statute, it ſhall not bind the Iſſue. Br. Aſſurances, pl. 6 — 
S. P. Br. Diſcontinuance [of Po „ pl. 32. Before this Statute, a Common Recovery 
barred the Eftate Tail created by the King's Letters Patents, whereof the Reverſion continued in the 
King. 2 Rep. the 6th Reſolution in Wiſeman's Caſe ; and with this Reſolution agrees the 3; H. g. tit. 
Recovery in Value. Br. pl. 31 & 29 H. 8. D. 32. pl. 1. 

Pig. of Recov. $5. ſays, It is Vexata Qyaſtio, how far at Common Law a Rem inder veſted in the 
King, was deveſted by Recovery and Diſcontinuance ; and this very Ack was made to prevent theſe 
Recoveri:s binding the Iſſue, but extends only where the Gift was by the King, or lis Procurement. 
Before the Statute of Donis, when the King created a Conditional Fee, there was n» Reverſcon, but a 
Poſſibi:ity in the King; and if the !)onee had Iſſue, and aliened, the King's Pofibility was barred as 
weil as that of a Common Perſon ; but the Statute of Donis turned that Potibility into a Recerſion, fo 
that the Queſtion is, If at this Day, one make a Gift to A. in Tail, Remainder to B. in Tail, Re- 
mainder to the King in Fee; if in this Caſe A. ſuffers a Common Recovery, this Bars A. and his Iſſue, 
and the Remainder to B. but not the King's Reverſion, for that cannot be diſcontinued or put to a 
Right, or pluck'd out of him by the Act ot a third Perſon; and theref.;re the DjFerence ſeems to be, 
that by an ct in Lay, a Remainder or Reverſion may be deveſted out of the Kirg, but nor by .4# f 
the Party ; As if there be Tenant in Tail, Remainder to A. in Fee, Tenant in Tai] diſcontinues in 
Fee, and takes back an Eſtate to himſelf for Life, Remainder to the King in Fee, Tenant in Tail dies, 
the Iſſue is remitted, ard the Remainder pulled out of King, and Veſts in A. But the Act of the Party 
as a Fine or Common Recovery, ſhall never diveſt any Eftate Remainder or Rev:rfion cur of the 
King; bur if the Recovery is on grod Title againſt Tenant in Tail, ond tie Kino has the Rewaincer by Le- wn 
feaſible Title, there it ſhall diveſt the Remainder out of the King, and reſtore and remit the Right 
Owners. Plowd. 383, 553. Dyer 344. 2R.53. 8 R. 76. 1 Init. 354. 


. 3. The Heirs 0 every 7 uch Tenant in 7. ail, egainſt Hm AN) ſuch Re- 
covery hall le had, ſball take no Advantage for any Recciupeuee 1a Falle, 
againſs the Voucher or his Heirs. 8 
S. 4 This Ad ſhall not extend to prejudice the Leſſer cor Leſſces of di 
ſuch Tenant in Tail made in Writing, indented of any AE, Lands Ec. 
for 21 Years, or three Lives, or under, whereupon the accnjtct:cd Rent 0 
Rents, is or ſhall be Yearly reſerved, during the ſame Terms ur Teri Bit 
the ſame Leſſee or Leſſees, ſhall enjoy his or their Term or Teruts, according l 
the Statute of 32 H. 8. 28. this Aci notwithſtanding. - 
S.P.Br. Re. 4. It the King had made a Gitt in Tail, and che Done? nad fuſcred 
n—_ a Common Recovery, this ſhould have barred the Eitace Tail in Lite 
Fl. 8. —G;, ron's Time, bur not the Reveriion or Remainder in the King. And = 


— 
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Laach Donee had levied a Fine with Proclamations after the Statute of Litt 325. a 
I. 7. this had barred the Eſtate Tail, although the Revertion was in” E— 
1 King ; but lince Littleton wrote, a Common Recovery had againſt , Wife. 
— in Tail of the King's Gift, or fuch a Fine levied by him, the man's Cat. 
Reveriion continuing in the Crown, is no Bar to the Eſtate Tail, by the 3 Rep. . 
Stacure of 34 H. 8. And where the Words of the Statute be ( wheredf the b. . LA 


Reverſ/ton 67 Remainder, at the Time of ſuch Recovery had, jhall be in the — 


— 


King) tneſe 10 Things are to be obſerved upon the Conſtruction of that 
g | 


-* That the Eſtate Tail muſt be created 1 a King, and not by any 2 Rep. 15. b. 
Subject, albelt the King be bis Heir to the Reverſion; tor the Preamble nm AY 
Ker Giles made to Subjects; and none can have Subjects but the Pi, f He. 
ing; and alſo in the Preamble it is faid, (tor Service done to the cov. 8-. cites 
Kings of the Kealm) and the Body ol the Act reterrech to the Preamble ; S. C. & P. 


And theretore i: the Duke of Lancaſter had made a Gift in Tail, and 

the Revertion defcended to the King, yer was not the Eſtate Tail re- 

trained by that Srarure 3 and ſo of the like. Co. Litt. 372. b. 

 2dly. It the King graut over the Rever/ron, then a Recovery ſuflered The Ag, 
will bar the Eitate Tail, becauſe the King had no Reverlion at the I ume — — bis 
of the Recovery. Co. Litt. 372. b. 


make a lon 
| Leaſe, by 

Fine ovanted bis Reverſion, and after the Fin. reſumed it. It was reſolv'd, That the Leue was gook 
againſt tc iilue. 2 Je. 251. cires it as the Caſe of Gardner v. Bambrid e. pui by Chirieton J. Ad 
there Sir Tho. lones, in his Argument in the Earl of Derby“ Cafe, obſerve, hat as the Alceracion 
of the Eſt de of the IDanec my loſe rhe Protection of the Statute, 1% tar Aerion of the Eſtate vt 
the Donor may deprive the Iſſie of it, according to the Gt; Zu he ſil as much doued, whether 
the Doner's Five, after the Kegrapt to the King of the Reverſion, would not have been avoid able 

by the Iſſue in ail by the Stutute of 34 H. 8. For that Act due not recuire that tlie Reverſion al- 
ways continue in tiie King, but it ſuffices, if the Recerſ'on be in the Ling at tie Time of the Recovery ſu / 
fer'd, or Fine levied. : : | 
| The Kino makes a Giſt in Tail, ſaving the Reverſion to himſc!f, and afterwards *ives Leave to the 
Terant in Tail to ſafor a Recovery, and to that Intent, paſſes the Reverſton out of kimjei;, and lodge it in 
others, to hace it recen ey ca to him after the Recotery ſuffered, hici i done ac corn It was ad- 
judged by all the Barons, n; on Advice with the other Judges, that in ſuen Cate, the Tenant in Tail, 
or his Iſſue may bar this Reverſion by a Common Recovery, and that it 3s not within the Statute 34 H. 
$. Becauſe the Reveriion was once ſevered from the Crown, and the Privity of the Eitate gone, and 
the Statute is to be intended to reſtrain where the Reverjion continurs in the ſame Plizht as it was in at the 
firſt, crit hunt any Alter tion. Hard 309. Irin. 17 Car. 2. In the Exchequer. The Earl of Chelterfi:ld's 
ae. P. Pig. of Recov. 88. | | 


zdly. If che Kiag makes a Gift in Tail, the Remainder in Tail, or 
grants the Reveriion in Tail, keeping the Re verſion in the Crown, a Reco- 
very againſt Tenant in Tail in Potletſion thall neither bar the Eſtate 
Tal in Poſfeſſion, by the exprefs Purview of the Scature, nor by Con- 
ſequence the Ettare in Remainder or Reverſion; For that the Revertion 
or Remainder cannot be barred, bur where the Eſtate Tail in Potictiion 
is barred. Co. Litt. 372. b. 5 

ataly. It a F Hef make a Gift in Tail, the Remainder to the King in A. ſeiſed of 
Fee, albeit the M ords ot the Statute be (whereof the Reveriion, or Re- Lands, gave 
mainder of the ſame &c.) yet ſeeing the Eſtate in Tail was not created — 3 
by the King, as lath been ſaid, the Eitare Tail may be barred by a Com- 


| — a | 32 H. 8. to 
mon Recovery. Co. Litt. 372. b. &. in Tail, 


3 emainder 
tothe King in Fee. J. S. had Iſſue 3 Daughters, B. C. and D.— B. in Time of Queen Eliz. levied a 
Fine with Proclamations &c. and died without Iſſue. It was agreed, that this was ſufficient to bar 
erery Ecir to this Entail, by 32 H. 8. which ſpeaks of the Reverſion, and not of the Remainder be- 
Ing in the King, and this Fine makes no Diſcontinuance ; but Fine with Proclamatiors is a Bar, and 
makes Fe-ſimple in the Conuſee determinavle upon the Eſtate Tail, wirhour touching the Remainder ; 
for this ſtill remains in the Queen. And the Words in 34 H. 8. 20. Thar the Heirs of Tenant in Tail 
m La ds, whereof the Remainder or Reverſion is 12 the King at the Tune of the Recovery, may en- 
ter & ill not reftrain the general Words of 32 H. 8. And 46. pl. 118. Mich. 15 & 16 Eliz. 
1 ae” 38. Anun —3 Le. 57. pl. 8. Mich. 16 Eliz. C B. Seems to be S C. and adjudg'd, That 
— we was carred, and yer the Remainder in the King was not diſcontinued; For by that Fine, an 
Date c ce doterminable upon the Eſtate Tail, did paſs to the Conuſee. Jackſon v. Darcy. 
©. pl. 125. . C. and in the ſame Words. — Mo. 115. pl. 251. Paſch 25 Elis. S P. Anon 
223. pl. 254 S. C. with that of And 46. and favs, That it makes no Li nu nee * 
Tal, 


* * 
- we 
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Tail, to pull any Remainder out of the King, but to lende a Fee ſimple to the Conuſee, determina, _ 
en the {ſtate Tui. hut inthe Margin — a Nota, that this "gu to be called a Fee — 
but a Baje Fee; for which lee Trin. 15 Eliz. Pl. C 555, 55S. in Walſingham's Cafe. 

Tenant in Tail to him and his Heirs Males, the Reverſion to the King, ſuffered a Common Reco- 
very, or levied a Fine. The Juſtices inclined that this bars the Heir, tho it be no Diſcontinuance of 
the Tail, nor of the Reverſion in the King. Englefield faid, Thar he knew it to have been by good Ad- 
viſement held a Bar; Eut Shelly doubted. 32. pl. 1. Paſch. 28 and 29 Eliz. Anon. Sc. 
cited Arg. And. 171. ; 


2 Rep. 15. Fthly. If Prince Henry, Sou of Henry the 1th, had made a Gift in 7; 
nw _ the 8 to Himes wad. in 1 which Remainder, by S 
S. P and Hen. 7. had deſcended 10 H. 8. fo as he had the Remainder by Deſcent, 
S C.cired yet nught Tenant in Tail, tor the Cauſe atoreſaid, bar the Eftate Tail 
165. 5 by a Common Recovery. Co. Litr. 372. b. 

> Bop 1 G6thly. The Word (Remainder) in the Statute, is no vain Word; for 
b. (e) 16. a. the Words of the( Preamble) be, The King hath given or granted, or other. 
(b)in Wite- is provided, to his Servants and Subjeets. The Word (Reverfon) in 


man's Caſe. the Body of the Act, bath Reference to theſe Words, (given or granted ) 
8 and (Remainder) hath Reference to theſe Words, (ctherwiſe provided. ) 
P. But As it the * King in Confederation of Money, or Atlurance of Land, or 
x the King for other Conſideration, by Way of Proviſion, * a Subject by Deed 
2 indented and inrolled, to make a Cift in Tail to one of his Servants and 
the Eſtaze Subjects, for Recompence of Service, or other Conſideration, the Remainder 
Tail may to rhe King in Fee, and all this appears of Record, this is a good Pro- 
be barred viſion within the Stature, and the Tenant in Tail cannot, by a Common 
1 Recovery, bar the Eftate Tail. & it is if the Remainder be limited n 
Recovery. the King in Tail; but if the Remainder be limited to the King f for 
D. z. Years or tor Life, that is no ſuch Remainder, as is intended by the Statue, 
Marg. pl. 1. becauſe it is no Remainder of Continuance as it ought to be, as it ap- 
3 - pears by the Preamble, and it ought to have fome Attinity with the Re- 
Covertry, verlion, wherewith it is joined. Co. Litr. 372. b. | 
— in Canc. Ld. Nottingham v. Ld. Mounſon. Pig. of Recov. $3, 89. S. P. 


8 Rep. 78. mthly. N here a Common Recovery cannot bar the Eſtate Tail, by Force 
a. Itin. ol the ſaid Statute, there @ Fixe levied in Fee, in Tail, tor Lives or 
1 44 Years, with Proclamations according to the Statutes, Hall not bar the 
Cafe, — Eſtate Tail, or the Iſſue in Tail, where the Reverhon or Remainder is 
Hob. 333. in the King as is afcrefaid, by Reaſon of theſe Words in tie faid Act, 
in Pack⸗ (the ſaid Recovery, or any aher Thing or Things hereafter io be had, dine, 
>= or ſunered by or _— any ſuch Tenant in Tail, to the Contrary not- 
this an in- withſtanding) which Words include a Fine levied by ſuch a Donee, and 
2 and reſtrains the fame. Co. Litr. 372. b. 373. a. 
= | 
— * this Statute of 34 H. 8. 2 Show. 117. Trin. 32 Car. 2. in the Caſe of Murry v. 
Eaton, Ld. Ch. J. Pemberton ſays, That tho the Ld. Hobart calls it an oblique and indirett Strain, 
et it has obtained to this Time, and that it ſeems to have a great Foundation in the very Act of Par- 
— irſelf; For it is plain by the Preamble, that it was the Alienation of the Land they intended to 
hinder, and not the Manner of the Alienation, and it had been to little Purpoſe to hinder the Aliening 
Recovery, if they had left him Power to bar his Iſſue by a Fine, and that theſe Words (any other 
ing or Things) ſhew their Intention, not only to hinder Recoveries, but any . that might 
be made uſe of to bar the Iſſue; and ſo it ſeems wiſely done to extend that Statute, as they did, to Fines. 
—— Skin. 95, 96. S. C and 8. P. by Pemberton Ch. J. | 


3rhly. But where a Common Recovery ſball bar the Eftate Tail, notwith- - 
ſtanding that Statute, there @ Fine with Proclamations call bar the fame 
| alſo. Co. Litt. 373.4. 
gchly. Where the faid latter Words of the Statute be (had, done, 
ſuffered, by or againſt any ſuch Tenant m Tail) the Senſe and Conſtruction 
is, where Tenant in Tail is Party or Privy to the Au, be it by Doing or 
Suffering that which ſhould work the Bar, and not by meer Pernulſſou, 
he being a Stranger tu the AF, Co Litr. 373. a. 


As 


0 
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4s if Tenant in Tail of the Gitr of the King, the Reverſion to the *3. F. by 
cing Expectant, is ditfcited, and the Diſſciſor levy a Tine and 5 Years Anderſon, 
des bis mall dar the Eitare Tail; and fo it a collateral Ancettor of fig r 
als, £la1s mal! bar the ſtare Tail; and fo it a collater Ancel or ot Iſſue frat 
he Ponee Releaſe with Warranty, and the Donee ſuffer the Warranty be bound; 
| rodeſcend, without any Entry made in the Lite of the Anceſtor, this For he is 
hall bind che Tenant in Tail, becaufe he is not Party or Privy to any 2 
Act, eicher done or uttered by or againſt him. Co. Litt. 373. a. of 54 H. 8. 
which the 
other Juſtices agreed unto; But Walmfley faid, This Caſe is to be well adviſed upon; for he conceiy'd 
ir was to be remedied by the Equity of the Statute; and that otherwiſe it would be a Common Mi!cheif, 
char Donee in Til of he King, would ſuffer a Diſſeiſin, and the Diſſeiſor ould levy a Fine ard 
thereby bar the Iſſue. Cro. E. 595. pl. 40. Mich. 39 & 4» Eliz. C. B Stratheld v. Dover. Mo. 
267. pl. 665 8. C. by Name of Dover v. tratfield, takes no Notice of what was the Opinion ct 


derion, or the other Juſtices, bur only of that of Walmiley, and fares the Caſe of a Gift in Tail 

f. . to Verney, whoſe Heir was dilicis'd, and a Stranger being in Scifin, levied a Fine with 
Proclamations and 5 Years paſſed, the Re verſion always remaining in the Crown, it ſhall bind — 
the Illue ſuſtering it. | | 


zothly. Albeir the Preamble of the Statute extend only to Giits in 2 Rep. 15 b 
Tail, made by the Kings of England betore the Act, viz. (hath Given — 
and Grauted &c.) and the Body ot the Act reterreth to the Preamble, 
viz. (that no ſuch Feigned Recovery hereafter to be had againſt fuch Tenant 
in Tail ;) fo as this W ord (/7zc4) may ſeem to couple the Body and the 
Preamble together; yet in this Cafe, (ſuch) thall be talen for (ſuch in 
equel 44ci t, or in like Cate,) and by divers Parts of the Act it ap- 
pears, that rne Makers ot the Act intended ta extend it tu Future Gifts ; 
and to is the Law taken at this Day, without Queſtion. Co. Litt. 373. a. 

5. A. made a Gift in Tail to B. Reuaiuder to C. in bee; C. granted 
lis Remainder to F. S. for Life, the Reiudiudar to the Lricen, upon Condition 
to be void on Non- pay ment of Money; A. ſullered a Common Reco- 
very. Reſolv'd, That the Recovery bars not only the Eltate Tail of B. 
but alſo the Eftare tor Lite of J. S. notwithſtanding the Remainder 
in Fee was in the Queen; For this is not within the Statute of 
34 H. 8. becauſe the Eſtate Tail was nor ol the Gitt of the Queen, or 
ot any of her Progenitors Kings ot England. 2 Rep. 52. a. b. in Sir 
Hugh Cholmley's Cate, cites it to have been adjudg'd 15 & 16 Eliz. in 
Cate of Jack ſon v. Drury, and 27 Eliz. C. B. MWiſeman v. fennings. 

6. A. ſeiſed in Fee, for Contiunance in his Name and Blood, and for Mo. 193. 
cher goed Conjider::icas, Covenanted to ſtand ſeiſed to the Uſe of himſelf S C. and 
in Tail Male, Remainder to the Ute of B. his Brother in Tail, Remain- 145. — 2 
der over to other Brothers in Tail, and tor Delault ot ſuch Iflue to the OW 
Lie of the Qucen, her Heirs and Succeſſors, Kings and Hens of this 3 
Realm. A. died, leaving Iiſue, who fuitered a Commou Recovery. 
And it was adjudg'd that the Iffue of that Iiſue was Larred by ſuch Re- 
covery. itt. Becauſe the Words (other Good Conſiderations) are too ge- 
neral, without a Special Averment to raife an Uſe. adly. The Contiance 
in his Nanie and Blood, was not a Contideration to raiſe an Uſe to the 
zdly. Neither would it have been fuilicient, had it been ex- 

preſs d in Conſideration that the Queen was the Head ot the Common- 
wealth, and had the Care of preterving the Pcace of the Realm &c. 
Forthere is wanting.Onid pro Quo. grbly. Had the Conſideration been ſut- 
ficient to raiſe an Uſe to the Queen, yer this would not have brought the 

ae Tail within the Protection ot this Act of 34 H. 8. For no Eſtate 
Tail is preſerved by the ſaid Act, unleſs created by the King's Letters 
Patents, or of his Proviſion, and not of the Provition ot a Subject only. 
2Rep. 15. a b. Witeman's Caſe.— Als. \ iſeman v. Barnard. Noy. 122. 

7. A. Tenant ia Tail, Remainder 0 B. ia Fee ; B. by Deed enrolled, A o & C 
granted Fis Re124inder to the .Ducen in Fee, during the Lite of A. and reports, 
after kis Death, as long as any of his Iſſue Male fhou!! live. A. ſuffered a 4 4s * 

*overy, (under which the Plaintiff claimed) and died without Iiſue, t ven 
aud then B. entred; Adjudg'd, That notwithſtanding his Grant to the by H here 

cen, the Commun Recovery had barr'd B's Remainder ; betides it wi. with a 

Ooo | Ve 45 
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Proviſo, was void in irſelt, becauſe it could never come in Poiteilion ; For by the 
That hn Death ot A. without Itfue, the Remainder to the Queen was deter. 
— 7, mined ; but if the Reverſpon had been granted io her, waftead of the Re. 
c mainder, it had been otherwiſe ; becaute, during the firit Entail, there 
ſuffers a thall be an Attendancy for the Services and W arathip &c. of the Iſſue of 
Common wy the Donee. Yelv. 149. Mich. 6 Jac. B. R. Poole v. Needham. 
„ an | | 

— Ire. B. tenders the 20s. And refolv'd, That that Recovery by A. hath barred the Re. 
mainder Pom: + non ys ro =I% was void ; For it was im _—_ ever it could take 
anv Effect t Grant to ueen; udgment was given accor- ing ly. 132. Ang 
SP. Pig. of Recov. $9. by * | EY | 


8. Ir ſeems by Hobard ond hy nook 34 H. 8. 20. That if a Man 
pleaded generally, that his Anceſtor was Tenant in Tail of the King's Pro. 
viſton, and the Reverſion or Remainder in the Crown when he ſuffered the 
Recovery; this is not good without Pleading the ſpecial Mutter, How 
the Eſtate Tail grew, and the Recovery was luitered. Hob. 299. in the 
Caſe ot Slade v. Drake. | 9 8 

9. Douce in Tail of the King's Gift, the Reverſion being in the King, 
makes 4 Goff in Tail; and afterwards the ſecond Donee ſuffers a Recor, 
Refolv'd, That his Iſſue was not within the Privilege of 34 H. 8. Cited 
by Sir Thomas Jones, in his Argument in the Exchequer Chamber, inthe 
Caſe of the Earl of Derby, as 13 Car. 1. The Cart of Drmond's Caſe, 
which he ſaid he agreed, and that there was very good Reaton tor the 
Reſolution ; For the ſecond Donee's Eſtate, as tar as it could, diſaf. 
firm d the Reverſion of the King, tho? it could not take it out of him, 
and his Poſſeſſion was injurious to the Eſtate given by the King, and 
therefore there was no Colour to allow it the Protection of the 

Act. 2 Jo. 250. 

- Je. 2a 10. Richard the 3d. by Letters Patent, granted certain Lands to 

Poll zo: Thomas Earl of Derby and his Son, Habend. to the Earl in Tail Male. 

S.C.— Afterwards a Diſpute ariſing between Earl William and the Daughters 

Show. 104. of Ferdinando his Brother deceaſed, concerning the Title to the faid 

== S.C. Lands, a Reference is had by Conſent, and an Award made. Then 

s. Cee they obtain an Ad of Parliament, 4 Jac. recited to be in Confirmation 

Name of of the faid Award, and for the determining all Controverſies; whereby a 

the Earl of acm E/tate for Life is limited to Alice the Counteſs Dowager ot Ferdi- 

_ s nando, and then to Earl William tor Lite, (who by the tormer Letters 

| Parents was Tenant in Tail,) and his firit &c. and ſeventh Son (whereas 
before it was the Ius generally) in Tail Male, and for Default of ſuch 
Iſſue, then to the other Perſons then living, (who before would have 
Remainders in Tail) tor their Lives, and their Iſſue in Tail Male, ut 
ſupra; with a Proviſo, ſaving all ſuch Right, Title, Intereſt, or Rever- 
ion, as the King might have in the ſaid Premiſſes Aiter this, a ſucceed- 
ing Earl of Derby, for valuable Conſideration grants away theſe Lands 
to J. S. and for further Affurance, levies a Tine with Prcclainations. 
Adjudged by 8 1 againſt 3, in the Exchequer Camber, That the 
New Eftate Tail ſhall have the fame Protection as the Old Ettate had 
before the Statute of 4 Jac. 1. That the Reverſion ftill remains in the 
Crown, notwithſtanding thoſe Alterations, and conſequently that a Fine 
levied by Tenant in Tail is no Bar to his Iſſue; For that chis was not 
a new by Act of Parliament, but ozly a Confirmation and Eſtabliſt- 
ment of the old Crant of R. 3. by the Letters Patent, and fo within 
the 34 H. 8. being a Gift in Tail of the Proviſion of the Crown 
Raym. 338. Hill. 3x & 3a Car. z. in the Exchequer. Murrey v. Ey ton. 
11. W. Earl of Derby, ſeiſed of the Manors of L. &c. and N. &c. 
canvey d the fame to J. N. and J. S. with Iutent that they ſhould convey 
the ſame to Oucen Eliz. and that 5 fo ſold re-grumt the ſame to the faid 
Earl in Tale Male, with Remainder to Sir G. S. in Tail Male, and the 


Reverfion to remain ia the Crown, J. S. and | N. convered accordingly 4 
; an 
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e Huren, tor divers Cauſes &c. and at the Petition ot the 
— - S-eranted ro be dai of the Queen, ber Heirs and Succeſſors, 
zy the Serdice of one Katzht's Fee. An Act of Parliament made 4 Fac. 1. 
kuatted that thoſe to whom the Limitations were made, ſhould enjoy, and 
that the King jho1d hold ſuch Eflate, Title, Intereſt, and Reuenſon, as if 
the Act bad uot been made. Afterwards, upon an Award ot a Rent- 
Charge of 600 J. a Year to C.S. in Tail Male &c. King Charles r. 
ed the Rever/ron back to enable the Grant of the Rent-Charge, and the 
Never on, within one Year, 70 be again limited to the Crown. Alter this 
W. and his eldett Son covenanted to levy a Fine, to make good the 
Renc-Charge; and that the Lands chargeable therewith, ſhould be to 
che Uſe of W. in Tail Male, Remainder to Sir G. S. in Tail Male, 
Remainder to J. Ld. S. (eldeſt Son of W.) his Heirs and Aſſigns. The 
Fine was levied. The Revertion was not re-granted to the Crown. The 
Manors afterwards deſcended to W. G. R. Earl of D. who by Leaſe 
and Releaſe convey'd ro T. and H. and their Heirs to make a Tenant to 
the Przcipe to ſutter a Common Recovery, in which W. G. R. Earl of 
Derby, was 4 and = ye .ommon 1 W. G. — 
died. In an Ejectment Daughters and Cobeireſſes 
W. C R. Earl of Derby, againſt the Heir Male of the Body ot C. 8. 
and younger Brother ot the faid W. G. R. Earl of Derby, deceas d, 
Ld. Ch. B. Ward was of Opinion with the younger Brother, (the Heir 
Male of C. S.) as to the Manor of L. &c. on the Statute 34 H. 8. which 
reftrains the Tenant in Tail of the Giſt of the Crown, from Aliening; 
Bur the other 3 Barons held the Intail in this Cafe, was a fraudulent 
Coatrivance, not within the Meaning of this Statute. Pig. of Recov. 201. 
to 213. Trin. 6 Anne, in the Exchequer. prog of the Demiſe of 
1 E. of Angletea, & Ux. and Lady Eliz. Stanley, Spinſter v. James 
if of Darby, & al. 8 


_— 


(Aa) Revers'd, Falſified, or Stay d. Fir what, and 
Hsu. 


1 Common Recoveay may be defeated, fruſtrated and reverſed, By Entry and 

which is called Falſifying, many Ways; as by Entry and Plea, 2 when 
Alu, by Action and Plea, by Plea only. Pig of Recov. 156. — 4 
A Wa 


by he Recovery, and he brings his Aſſiſe, and the Recovery is pleaded againſt him, and he pleads 
Marder to avcid the Recovery. Pig. of Recov. 156. 

By Aid 54d Plea, tat is when the Entry of the Party that has Right, is taken away by the Re- 
covery, and on a real Act ion brought, the Recovery is pleaded in Bar of the Right, this may be fal- 
fied by Plea, ard ſo by Action only, or by Plea only. Pig: of Recov. 17. 


2. If a ſingle Recovery and a Fine be againſt the Tenant, the Writ of Ber if a 
Err muſt Icar Date, and Teſte before the Writ of Covenant, and be re- Writ of G- 
tumed betore. Wells Symb. 57. b. Sect. 3. | = of 
Tenant and a JF 7: -+ Entry againſt the Demandant, then the Writ of 8 muſt be. 5D be 
l 2 | ma , | | | * * 
retur ned before tie Ii rit of Entry ; and this is called a Double Voucher. Weſt's Symb. 7k Sect. 3 


3. The original Nrit of Entry was returnable Oct. Michaelis, which 
was the 9 of Oftcter, and the Ded. Pot. de Attorn. faciend. bore Date the 
th of Ocfcier, and the Mittimus thereof in Bank bore Date the 30th 
Oc ob. which was atter the Relation of the t, which is 
Oftabis Michaelis, tho the Entry was Quod Poffea 200 coders Termins 
ne Demandant came, and the Tenant Solemniter exatFus non venit ſed De- 
faltam fecit, idco Sc. and fo it thould be, tho' the Writ was returnable 

laſt Day of the Term; For Poſtea iſto eodem Termino may be the 
Jane 
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ſame Day that the Count and Detence is made; And then in this Caſe 
the Varrant of Attorney was after ꝓudg ment given contrary to the Suppo- 
{al ot the Writ ot Ded. Por. which is Cam bre de noſt rum pendeat Sc. And 
the Writ is not pending after Judgment given; And to the Recovery 
was held erroneous. Per Curiam. D. 220. pl. 13. Sir Nich. Bacon's Case 
The Gran- 4. A Tenant in Tail, Remainder in Fee to B. Or the Revertion in Fee 
tee of the to B. B. makes a Leaſe for Years, or grants a Reni-Charge, or acknoy. 
Rent cannot - fp” 7 know. 
Falkfy the ledges a Statute; 4. aſterwards ſuffers a Common Recovery, and dies with. 
Recovery. on Iſſue - This Leaſe, Grant of a Rent, or Statute, are avoidable by 
1 Rev. 61. b. the faid Common Recovery, otherwiſe the Recovery would be of no 
* . 9 Eliect to the Purchaſor; and the Recovery is paramount to the ſaid 
Hun v. Leaſe, Rent - Charge and Statute, Jenk. 250. pl. 41. 
Gately — 


Mo. 154. S. C— 4 Le. 150. S. Poph. 5. S. C. 


5. Husband and Wife levied a Fine of Lands of the Wile, ſhe being 
within Age, and afterwards they ſuffered a Common Recovery; the 
Hasband died; the Widow married again; and her Husband and the 
brought a Writ of Error to reverſe this Fine and Recoicry 3 The Court 
was of Opinion to reverſe the Fine, but would adviic on the Recovery, 
becauſe ic was had againft them atter Appearance, and not by Default. 
Goldsb. x81. pl. 116. Hill. 43 Eliz. Sir Henry Jones's Cafe. 
6. 23 Eliz. 3. Sect. 2. Enacts, That 20 Fine, Priclumaticus upin Fines, 
or Common Recovery, fhall be reverſable by Writ of Errcr, for Falſe Latin, 
Raſure, Interlining, Miſ-entring of any Warraut of Aiterncy, er of any 
Proclamation, Miſ-returning, or not returuiug of the Sheriff, or other Wait 
of Form in Words, and not in Subſtance. 
7. A Recovery erroneous for Want of Original is not void, but void- 
able by Error, and till it be reverſed, he in Remainder has not any 
Right in ir, but the Eſtate Tail is barred by it. 3 Rep. 3. Trin. 
235 Eliz. in the Marquis of W incheſter's Caſe. 
S. C Poph. 8. The Writ of Entry was De uno Annual: Redditu five Penſione 4 Mar- 
22. by Name carum exeunt' de Eccleiia five Rectoria &c. It was inliſted that this was 
1 4 becauſe of the Uncertainty, the Demand being in the Dif 
7. Doran. junctive (of a Rent or Penſion) but adjudged that the Writ is good e- 
nough, and that there is no Uncertainty; For that Redditus and Pen- 
tio (as this Cafe 1s) are ſynonimous Words, the laſt Words (exeunt' de 
Rectoria) proving it to be 2 Rent; For were it an Annui:y it would 
not be iſſuing out of the Rectory; But in ſuch the Parion thall be 
charged in reſpect of the Rectory. 5 Rep. 40. a. 41. a. Paſch. 35. Eliz. 
B. R. Dormer's Caſe. 
9. Writ of Error was brought o reverſe a Common Recovery ſuffered in 
the County Palatine of Lancaſter ; The Error aſſigned was, That it was 
ſutfered by Husband and Wife, the Wife being under Age, and that the p- 
peared, and entered into Warranty 2s Joule per Attornatum, whe f 
ſhould be by Guardian, or in Propria Perſona at the leaſt; and this was 
held to be Error; But Haughton J. faid, Thar at the Time of Suffering 
this Recovery, this was held to be No Error, but that ic has been fe- 
ſolved otherwiſe ſince, and that this Matter had been argued here tince 
. a Judge. 2 Roll. Rep. 85. Paſch. 17 Jac. B. R. Lady Darcy3 
* 
10. A Common Recovery was ſuffered, and a Writ of Eniry was dl 
fied, and for this a Writ of Error was brought; And it was moved that 
it might be examined whether any Writ was filed or not; Bur the 
Court denied ir, burif it appears by Record that a Writ «2s filed, then 
they would conſider whether a New Writ thould be filed or not; and 
they ſaid that if a Recovery be exemplified by the Starure of 24 £/%. 3 
tho? ſome Part of it be loft, vet it is aided. Litt. K. 299. Mich. 5 Cu. 
C. B. Anon. 


11. In 


—— — 


IT 
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Fitz n. Voucher 197. 13 H. 7. 24 and other and that therelore ſent in 
the Common Recovery is and the Proceſs void; And the Court — ogy 


was a Writ of Error brought by the Vouchee. Sid. 213. pl. 12. Trin. 16. vs range 
Car. 2. R K. Win v. Floyd. Belvg, the 


A 8 teſlatem, ad 
the Warrant made thereupon, is void; And of this Opinion was the Court, and fail they would 3 


verſe a Common Recovery, if by any Means they could make: it good, and fo affirmed it. 


13. If Error be brong ht to reverſe a Recovery, there mult be a Scire 
Facias agaiaft the Hetr and Tertenants. 3 Mod. 214. Hill. 1 W. &M. 
B. R. Anon. — The Court awarded a Scire Facias againſt the Terte- 
nants (the Heir was an Infant) Carth. 112. Paſch. 2. W. & M. B. R. 
Earl ot Pembroke's Caſe. 5 
14. A. upon a Commiſſion had made an Attorney in order to ſuſſer a 
Recovery this Term, which was done the lait Aififes at Vork. — A 
Motion was in Behalt of the Heir in Tail ro fop the pain: of the Com- 
mon Recovery, and feveral Affidavits were produced to fatisfy the 
Court chat A. (tince the laſt Alfiles) di in Ireland, and the Court being 
farisfied ot the Truth thereof, did itay the pailing the Recovery, and ſaid 
if it thould paſs it would be errozeous. 2 Vent. go. Mich. 1 W. & M. 
C. B. Sir Thomas Gower's Caſe. == 
I5. A Common Recovery was ſuffered, in which a Feme Covert was 
Vouchee, and under Age, and appeared by Actorney, and the ſame was re- 
veried Nili Cauta at the End ot the Term. $5 Mod. 209, 210. Paich. 8 
W. 4. Stokes v. Oliver. | 
16. Common Recovery may be avoided by there being 20 Zenaut to A when a 
the Precipe, or it the Writ is brought agaiaft a Stranger that had nothing, b ric of 
and he vouches Tenant in Tail in Polleltion, or becauſe he that hath the es Fen 
Efate and Right is not Party or privy to the Recovery. Pig. of Recov. againſt the 
165. | Diſſeiſor, and 


he ccucl es a 


Stranger, or if arother have a Term or Intereſt at the Time of the Common Recovery, there they may 
fulſify ta fave their Intereſt; or if it be by Covin by Tenant for Life to diſinherit the Reverſioner, or if 
there be an Error of Subſtance in the Recovery, a Writ of Error lies Pig. of Recov. 165. 


7. w& 11 V & M 3. 14. Enacts, That 20 Fine, Recovery, or 
** ſpall be reverſed for Error unleſs Writ of Error be brought wi. hin 
ears. ; e 
18. 14G. 2. Enacts that every common Recovery already ſuffered, or here- 
after to le ſuffered, ſhall, after the Expiration of 20 Nears from the Time of 

Ppp the 
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the ſufferiag thereof, be deemed good and valid to all Tatents and Purboct 7 
it appears upon the Face of ſuch Recovery, that there was a a ®, 
Writ ; and if the Perſons joining in ſuch Recovery had a ſufficient Eftare and 
Power to ſuffer the ſame, notwithſtanding the Deed or Deeds for making the 
Tenant to ſuch Writ, fhould be loft or not appear. 
Provided always, That this Act ſpall not extend to make any ſuch Cummun 
Recovery heretofore ſuffered valid, and effectual in Law, which bath bees 
avoided by any lawful Act or Mans, or which ſpall hereaticr be avoided 
Entry duly made on or before the 16th Day of Fanuary 1740. or by Fudemet 
or Decree had or obtained upon ſome Action or Suit at Law or in Equity, con. 
menced or to be commenced on or before the ſaid 16th Day of Fanuary, and 
proſecuted with due Diligence; but every ſuch Common Recovery ſhall remain, 
and be of ſuch Force and Effect only as the ſame would have been if this 46 
had never been made. | A 
Provided that nothing in this Aff contained, ſhall be conftrned to prejudice 
or affect any Dueſtion of Law which may ariſe upon Common Recoveries ung 
remedied or intended to be remedied by this Act; but all ſuch Comma Nerb- 
veries ſball remain and be of ſuch Force and Fffect only, as tl fame would 


— 


(B. a) Error to reverſe a Common Recorery. By aulon 


it may be brought. 


ror. Pig. of Recov. 165. 
ed 2 2. Tenant in Tail (being Sheriff of the County where the Lands lay) 
Remainder in 
Tail ſhall 

have Writ ve 


R. 2. or by the Common Law, becauſe be is not Privy in Blood to the Tenant in Tail that loft the Land 
erroneouſly. And it ſeems by the Opinion in P. 4 H. 8. fol. 1. he may. D. 188. Sir R. Rovw- 
let's Caſe. | ; | | | 
This At 3. 14 Elz 8. Enafts that all Recoveries had or proſccated (by Arreemnt 
— Re. of the Parties, or by Covin) J Tenants by the Courteſy, Tenant in Tail 
covery, un- After Poſſibility of Iſſae Extincl, for Term of Life or Years, ur of Eſtates de- 
leſs it be by terminable upon Life or Lives, or any Lands, Tenemcats or Hered:itameats, 
1 ent qwheresf ſuch particular Tenant is ſo ſales, or againſt any other, wich Voucher 
Go Lin Over of any ſuch particular Tenant, or of any baviag Rig lit or Title to any 
262. a—_ uch particular ”n Hall from henceforth (as againſt the Rewerſiouers, @ 
If there be then in r, and againſ# the Heirs and Succeſſors) be c!carly void. 

enant for 
Life, the Remainder in Tail, the Reverſion or Remainder in Fee, and Tenant for Life be impleaded by 
Agreement, and he vouches Tenant in Tail, and he vouches over the Common Vouclice, this mall bar 
the Reverſion or Remainder in Fee, altho” he in Reverſion or Remainder did never aſlent to the Re- 
covery ; becauſe it was not the Intent of the Act to extend to ſuch Recovery, in which the Tenant in 
Tail was vouch'd ; for he has Power by Common Recovery, if he were in Poticihon, to cut off all Re- 
verſions or Remainders. And ſo if "Tenant for Life had ſurrender'd to Tenant in T ail, he might hate 
barr'd the Remainders and Reverſions Expectant upon his Eſtate. Co. Litt. 352. :. 


E 1 Baron and Feme Jointenants, Remainder to the Heirs of the Body 
ry he of the Husband, Remainder to B. Baron fuffers a Commun Nee 
| | lone 
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alone of all, in which he was Tenant to the Præcipe, without naming Queen v. | : 
the Wite 3 B. the Remainder-mas is attained of Treaſon, and executed, — — 
and by Act of Parliament forfeited to the King all his Manors &c. Re- — — 
verſions, Remainders, Uſes, Poſſeſſions, Offices, Rights, Conditions, and Writ of Er- 
all other his Hereditaments. 'The Recovery being erroneous, the King ror had 
brought a Writ of Error to reverſe it. But adjudged, That the Writ was = on = 
not given to him by any Words in the Act of Forfeiture, the Party hav- Words of 
ing no Right of Entry, but only a Right of Action, which does not paſs the Ack, yer 
by thoſe general Words. 3 Rep. 2. Trin. 25 Eliz. The Marqueſs of it could nor 
Wincheſter's Caſe. | _ _ 
unte by a General Grant of the Manor cum Pertinentiis, and of all his Intereſt, Claim and Demand there- 
+. notwirh{tanding the Clauſe De Speciali Gratia &c. For if the King could grant it, it muſt be by 
Virtue of his Prerogative, (for no Common Perſon could do it) and then it ought to be by cxpreſs and 
preciſe Words. Relolved 3 Rep. 4 b. The Marqueſs of Wincheſter's Caſe. | 


5. A Writ of Error was brought to reverſe a Common Recovery, and 
2 Cre Facias iſſued out againſt all the Tertenauts who made Default, and 
the Recovery was revers d; and it ing afterwards that the Plaiu- 
tiff in the Writ of Error had no Title, there being a Remaiader-man before him, 
the Court revers d the former Reverſal, PerCur. 5 Mod. 396. Paſch. 10 
W. 3. Anon. | 


(C. a) Pleadings. 

1. HE Defendant pleaded a Recovery by Writ bronzht De Tore- 

mentis prediffis, which is not the uſual Way of pleading them, 
but tpeciaily to aver that the Writ was of ſo many Her itages, jo many 
Acres of Land, Meadow or Paſture in certain, and upon ſuch Writs only 
Recoveries of Lands are paſs d. And ber auſe it did not appear to the 
Juttices by the Record before them, that the Writ upon which the Re- 
covery was had, contained any Certainty of Mefluages or Acres, the 
judgment given in a former Action in B. R. was revers'd in the Exche- 
quer-Chamber. Mo. 69 . pl. 953. Paſch. 32 Eliz. Witemaa v. Jennings. 

2. Common Recoveries are to uſual, and their Form and Order of 
Proceeding ſo notorious by Appearances the firſt Day, & Gratis &c. that 
the Law takes Conufance of them ; and therefore the Judges Ex Officio, 
without Allegation of the Party, will take Notice that they are Recoveries 
tas by Conſent of the Parties for Aſſurance of Lands. 5 Rep. 41 Paſch. 
35 Eliz. The laſt Reſolution in Dormer's Cale. 

3. It he in Rever/ion ſuffers a Recovery to diverſe U ſes, his Heir can- 
not plead that his Father had nothing in the Land at the Time of the Re- 
covery 78 he is e/fopp'd to fay, That * — Tenant to he Præ- 
Cipe. it was agreed, That it was a :overy againſt him by 
Eftoppel. Quzre this Caſe. Godb. 247. Paſch. 3 Jac. C. B. Duke v. 


4 ln a Hire facias upon a Judgment. againſt the Earl of Derby, the Exception 
Sheritf returned the Earl of Bridgwater and Anne his Wite Tertenants of was taken to 
Manor of B. They pleaded that H. 7. was ſeiſed of the Manor and che Pleading | 


Lands in Fee, and granted the ſame to George Lard Strange in Tail Male ; 1 common 


and that it ene * , > Recovery, 
that it deſcended to his Son Thomas, and from him to Ferdinando, who becauſe ir 


dying without [itue Male, it deſcended to Villiam Earl ot Derby as Heir did not ſer 

Male, who levied a Fine thereef to Karl of Bridgwater and Anne his Wife. Vert that it 

The Plaiatrff replied, and confeſs'd the Entail and Deſcent to Thomas, who For — wang . 

ſuffered 4 Common Recovery to the Uſe of himſelf and his Heirs, aud that be was no Exe 

tered Secund:yi Recuperationem predifÞ. and was ſeiſed in Fee, au that eutionof ir, 
| 77 | 


240 Recuſant. 


the Eftue it deſccuded from him to Ferdinando in Fee &c. The Deteadant rejoined th 
20m the ſud Recovery Was never executed ; and upon a Demurrer to the Rejoin. 
barr's by der, Judgment was given againſt the Plaintiff; For, 1ſt. A Judgment 
ſuing of u ithout Execution doth not alter the Eſtate, bur that in the mean Time 
Execution ; the Tenant in Tail continues till ſeiſed in Tail, and fo it deſcended to 
bur . his Itiuc, and ſuch Iiſue till Execution had, thall avoid all Charges made 
ef vo by the Tenant in Tail. But when Execution is ſued, ſuch Charges all 
Execvrion Tevive. 2dly. Here was not any good Execution pleaded of the Re. 
de ſuc, then covery ; tor he pleads that Ceſty que Uſe entered Secundm Recnperatis. 
the Heca- ou predict. but it ſhould have been, by Virtue of the ſaid Recovery. Jo. 10. 
— ve of Mich. 18 Jac. C. B. Aubrey v. Lord Bridgwater. a 
im againſt 

—* was ſued, ſince vo other Uſe appears 1 Lev. 32. Mich. 23 Car. 2. B. R. in Caſe of Hudſon 
v. Berfon and Baron. Bur the Repor:er makes a Quære of this Reaſon ; tor before Execution hon cn 
any Vie of the Recovery ariſe . C. Cited 3 Lev. 103. in Caſe of Hollet v. Sanders. 


— — 


— 


For more of Recovery Common in General, See Amendments, 
Executions, Remainder, Voucher, and ocher proper Titles 
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See (H) (F) (A) Forfetture. I lat ſhall be ſorſeited by Reculſancy. 
And zo whom. . 1 


The Defen- I. 23 Elia. cap. 1. LNacts that all Forfeitures iucurr d by this Ad, ſul 
dant wa, in- C. 11. be divided into three equal Parts, one Third to the 
_—_— Queen for her own Uſe, one other Third to the .©neen for Relief of the Poor of 
23 Eliz. of the Pariſh where the Offence is committed, aud the other Third to him that 
Recuſants, Will ſue for the ſame. 
by the Name | | | | 
of M. S. of Southwark, Gert. and after ] a Writ of Error was brought, and affign'd for Error 
thut in the Indictment he is rot named of any Pariſh, but of Southwark generally, in which Place there 
are many Pariſhes ; and fince by the Statute Part of the Penalty is to be applied towards the Relief of 
the Poor of that Pariſh where the Offence was committed, therefore it ought to appear of what Pariſh 
the Defendant is. Bur the Court held it to be well; for all the Penalty belongs firſt to the Queen; and 
the Inhabitants of the Pariſh where the Offence was committed, are to ſue in the Exchequer for their 
Third Part, upon a Surmiſe that the Offence was done in their Parih. Paſch. 26 Eliz. B R. 2 Leon. 
167. Scott's Cale —— See (P) pl. 1. OE | | 


S. C. Le 97. 2. It was adjudged that Copyhold Lands are not within the Statute of 
Füch. , the 29 Eliz. by reaſon of the Prejudice that may come thereby to the 
Elia in the Lord, who has not committed any Offence, and therefore thall not lole 
— his Cuſtoms and Services. Ow. 37. Salherd v. Evered. | 
rhe Name 
be Ne v. Everatt. Manwood conceived that they were liable, by reaſon of thoſe Words, (All other 
the Lands &c. liable to ſuch Seiſure &c.) And Clark B ſeemed to be of the ſame Opinion; but no 
2 C cited Hard 43 3. in Cafe of the Duke of York v. Sir John Marſham — But the 
te of 35 Eliz. 2. S. 4 Enacts if the Off ender againſt that Act fhall have any Copy hold Eftate, le 
ſhall forjeit the ſame during bis Life to the Lord of <hom: it is holden, if ſuch Lord be not a Popiſh Recigyut, 07 
ſeis'd upon Truſt to the Uſe of ary Recuſant. Aud in ſuch Caje the Forfeiture ſhall be to tie King. 


The King g. The King ſhall bave the two Parts of the Lands forteited for Recu- 
bas a Fee= fancy as 4 Pledge and a Nomine ung; and the & Profits thereot all * 


. 
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dw 2 to the Payment of any Part of the Debt, but ſhall de ſmpte in che 
wor until the Debt ot 20 J. per Month, be ſatisfied in ſome other Manner. — thr 
Cro. E. 845. Trin. 43 Eliz. in Cam. Scacc. 8 to him and 

int col tll Conformity, with Saituftion ofthe Arrarages. Per Ce Ch.) 4 Le. 259. Mich. 
- kc. C. A du's Caſe. 

ö . Jac. 4. S + Enacts that the Prefits ſhall go towards the Payment. 


3 Fac. 1. 4. S. 8. Enatts that every Offender nat repairing to Chacrh 
their Convittion, ſball pay into the Chequer, in ſuch of the Terms of Eafter 
ind Michaelmas as jball happen nexs after ſuch ConvidFion, the Sum then dre 
for the Forfeiture of 20 l. per Month, and yearly after that (in the ſame Terms) 
according to the Rate of 20 J. per Month, except where the King ſball be pleaſed 
10 take two Thirds of their Lands and Leaſes in Lien thereof, or that they 
conform themſetves and come to Church. 
A 11. The King may refuſe 20 J. per Month, and take two Third Parts of 
his Lands and Leaſes ; but here be ſhall not include the Recuſant's Mam ſicu- 
e, nor demiſe his two Parts to a Recnſant, or to any other for a Recuſant s 
T4 And the King's Leſſce for bis two Parts ſhall give ſuch Security againſt 
committing of Waſte, as ly the Court of Exchequer ll be thoug bt — 
S. 37. The Offences made Felony by this Alt, ſpall not cauſe Loſs of Docer, 
Corruption of Bluod, or Diſberiſom of Heirs. 5 
5. Tenant for Liſe, being a Recuſant, conſented, that be in Remainder 
fonts fell Timber which he did, and fold it, and the Vendee brought the 
Money into the Exchequer tor the Opinion of the Court, whom it be- 
to, and the Court held that the Recuſant was not intitled to ir, 
but he in Remainder; and it was order d to him upon giving Bond to re- 
y it, it the Court thould fee Cauſe ; Bur the Court were clear that the 
Kine was not intitled to the Trees fo cut down. 1 Bull. 133. Paſch. 9 
6. It was refolved, That the Statute of the 23d Eliz. which infits 
the Penalty of 20 J. per Month does not repeal the 11t of Eliz. which gives And this ap- 
the Forfeiture of 12 d. for every Sunday Sc. But that both ſhall be paid; 24 
For both may ſtand together; beſides, the 12 d. is given only to the 4 which 
Poor, but the 20l. to tne King &c. 11 Rep. 63. b. Mich. 12 Jac. Dr. gives a ſpee- 
Fotter's Cale. dier Reme- 


ſor the 
Recovery of the 12 d. by Diſtreſs. Roll. R. 94 8. C. 


7. A. being the King's Ward died, leaving 2 Sifters and Coheirs of full Age, Jen. 297. 
the Eldeft went * in her Brother's Lite-Time, and there dons * 
and remained a Nun Profeſt, whereby the was diſabled by the Statute 8 C f, in 
3 Jac. to take any Benefit of her Lands, till ſhe returned and received Margir, 
the Sacrament; And it was refolved by Montague, Hobarr, and Tan- Thar Tan- 
held, that her Sifter ſpall not ſue out Livery of the Whole, but that the King field Ch. B. 
hall hold a Motery till the other ſhould contorm and take the Oath re- ne - 
quired. Ley 59. Paſch. 15 Jac. in the Court of Wards. Tredway's Caſe. Opinion.” 

8. In Debs upon Bond, Defendant pleads Recuſancy according to 21 
reg. Debt of a Recuſant is not forfeited to the King as in 

wry ; But it he fail of Payment of the Penalty i y the 

Stature, Then &c. Her. 18. Paich. 3 Car. C. N in the of a Recu- 


ſant Convict. 

9. A Security taken in Truft for a Recuſant Convict is liable to the 
King's Debt of 20 l. Aar 21 Car. 2. in the Caſe 
of Atrorney-General v. Sands. 

10. Efates Tail are not within the Statute of Recuſancy. Per Levins 
1 112 Trin. 31 Car. a. in Cam. Scacc. in the Caſe of Murry 


4 


Qqq ) F. 


e 
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186. , (B) Forfeitures Determined, or * Diſcharged. And + 
Reſtitution in what Cafes. 


I, 2. 
8. TH (N) | 
1. JF one be convicted on the Statute of Recuſancy, tho he reconcile bin. 
ſelf atter to the Bithop, yet he ſhall not be rHored to the Projfies of 
his Lands taken betore; And tho on the Death of a Recuſant an Affida. 
vit is made, and upon this a Diſcharge is obtained; yet it is a Rule of 
the Court that a Commiſffiea thall be awarded firit to inguire his Death. 
Savil. 130. pl. 201. Anon. Bp 
And afrer- 2. A Fermor for Years being outlawed upon the Statute of Recuſancy 
wards Trin. by which bis Term was forfeited to the Queen, the Lord Treaſurer and 
Jen arg Barons of the Exchequer ſold it for 10 J. and afterwards the Outlawry 
Walmfley was reverſed ; And Anderſon and Walmſley conceived that the Termor 
gave Judg- ſhould have his Term again, and not the Money tor which it was fold; 
Pani the Bur Periam doubted. Cro. E. 278. pl. 3. Paſch. 34 Eliz. B. R. Eyre v. 
Periam n nor Woodfine. | | 
V 
ed. Ibid— And. 2-7. pl. 28 f. S. C. Pecauſe he could not come in no Senſe to that which he loft, unleſz 
he had his Leaſe ; For againſt the Queen he could not be fatisfied becauſe he lott by the Outlawry, a 
ya Common Perion be.—S. C. cited 2 Vern. 313. Hill. 1693. in the Cate of Peytan 
v. 


3. 35 Eliz. . F. 15. Enacts, That if any Perſon off ending azainſt this 
Ali ſhall before Convitdion come to ſome 7 Church on ſe Sunday or beſ- 
tival, and make a publick Submiſſion and Declaration of his Conformity as is 
appointed by this Ati be fhall be diſcharged from all Penalties and Forfei- 
Fares. | 

S. 16. Every Miniſter or Curate where ſuch Sul miſſion ſhall be mad 
Hall enter the Submiſſion in a Book, and within 10 Dafa tbe r. 


: the A of the Dioceſe. | 

Raym. 466. 4. Upon a Motion to all the Judges, upon the Statutes 33 H. 8. and 
| . $4 23 and 28 Eliz. if a Tenant in Tail becomes Recuſant, and is convitied 
of Okeden #y Proceſs, and not by Fudement had upon a Trial or On, and after- 
v. Reyucll wards dies, whether his Iſſue ſhall avoid the Seiſure of the Queen? They 
[Bur the all agreed that he ſhould, becauſe it is not a Debt upon a judgment, 
Book 2 as 33 H. 8. requires; But if 4 had bee r given, the Itlue ſhould 
— — be bound. Mo. 523. pl. 69 1. Mich. 39 & 48 Eliz. Anon. 
Rep. 94. 5 | 

If > Kecafant Tenant in Tail doth not pay his 20 I. a Month, and 2 Parts of his intailed Lards be file for 
that Cauſe, and he afterwards dies, the Juſtices conceived that the Iſſue in Tail ſhou!d not have the 
Lands our of the Hands before that Debt be ſatisſied; But that the Iſſue ought to be charged 
with that Debt ; Sed dubitatur. Cro. E. 846 Trin. 43 Eliz. in Cam. Scacc. in Gage's Cafe. 

If a Recuſant be Conviet, and dies befcre the King is ſatisfied of the Penalty, and before that he has 
iſed the Lands, then he ſhall not ſeiſe after his Death. Per Counſel] Arg. ſays it was ſo reſolved withm 3 
ears in the Exchequer. 2 Roll. Rep. 25. Paſch. 16 Jac. B. R. Parkerv. Webb. 
There are 2 Na of conzifting Recuſants ; If it be by Proclamation his Eſtate may be ſeiſed on the 
King's Eleftion of a 3d Part, or by Way of Diffreſs for 20 J per Month; but when he dies his Land ſhall 
be diſcharged in the Hands of his Heir; For the Words Tenement or Hereditament won't reach t; 
but otherwiſe when convicted Ly Trial cn 2 Venire, and Judgment againſt him thereupon ; For then he 
becomes a Debtor to the King, and thereby Eſtates Tail are forfeited to the King by the Word Heredi- 
taments. Per Levins. 2 Show. 112. Trin. 32. Car. 2. in Scacc. in Caſe of Murry v. Eyton. 


$. 1 Fac. 1 cap. 4. K. 3. Enacts, That if any Recnſant die, bis Heir 
being no Recuſant, ſuch Heir ſball be Abe all * in reſpeli of 
his Anceftor's Recuſancy ; And if the Heir be a Recuſant, and after ſal 
become conformable and repair to Church, and ſbali take the Oath of Swpre- 
— before the Arc hbiſbop ar Biſbop, ſuch Heir ſhall be diſcbargeũ of all Pe- 
nalties. 


$41 


— 
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$. 4. If the Hir of any Recuſant ſpall be within the Age of 16 Tears at the 
Deceaſe of his Anc://or, and ſpall after his Age of 16 Tears be a Recuſant, 
ſuch Heir ſhall not be diſcharged of the Penalties, until be ſubmit or reform 
bimſelf, aud repair to Church, and take the Oath of Supremacy. 

6. 3 Fac. 1. 4. S. 17. Provides, That the Party conforming himſelf ſhall 
from thenceforth be aduutted to diſcharge or reverſe an IndifFment. 

7. If Recuſant brings Actius, and Detendanr pleads that he is Recu- 
fant Convict, and then the Plaintiff conforms, which is certified under 
the Seal of the Biſhop, and upon this the Defendant is ordered to plead 
in Chief, and then the Plaintiff relapſes, and is convicted again, the De- 
fendant cannot now plead his Diſability again. Agreed per Cur. Lit. 
Rep. 238. Hill. 4 Car. C. B. Anon. 


—_ 
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C) Forſeitures Prevented, or not, by Conveyances. gg er- 


1. 23 Eliz. cap. XR LL frandulent Aſſurances made ſince the Beginning A Comeey- 

4.8. 13. of the Sefftons, or hereatter to be made, to evade 288 
Penalties inflicted by this Statute are hereby declared wid. 72 * 
fore the 


making of this Act of all the Party's Land to Feoffees and their Heirs aon Condition that they ſbould main- 
tain bim and b*s youths prefer his Daughters in Marriage, his Debts, and account for the Surplus of the 
Profits ar the Year's End; cith a Clauſe of Revocation A ards the Stature was made and the Party 
convicted of Reculancy, and a Commiſſion iſſued to inquire of his L. nds, the jury upon rhis Ciſe would 
not find that he had any Lands; But upon Reference to all the Judges of England, Whether theſe 
Lands were within the Statute, it was refolved by all, that notwithſtanding the Conveyance, the Lands 
vere liable; and the Jurors, 1 their Verdict againſt the Evidence, were committed and ſined 
Jol. each 3 Lec 147 Hill. 28 Eliz. in the Exchequer. Sir John Southwell's Calc. | 


2. *28 or 29 Fliz.6. S. 1. Enacts, That every Grant, ( e, The Sta- 
Laſe, Incumbrance, aad Limitation of Uſe out of any Lands Sc. to be had mage 


or made by any Perſon who ſhall not repair to ſoine Church, or Chapel, or gi. 2 
aſval Flies of Common Prayer, contrary to the 234 of Eliz. 1. and which — be 
ſhail be revocable at the Pleaſure of ſuch Offender, or is directly or indirettly to that Name 
or for ihe Beboof or Matntenance, or at the Diſpo/ition of any ſuch Offender, = 35th 
whereby or in Conſideration whereof, ſuch Offender and his Family ſhall be che fm. 
maintained or relieved, fhall be utterly voia againſ# the Queen, as to the with the 
lying and paying of ſuch Sums, as any Perſon ought to pay or forfeit for not 29th of Eliz. 
coming to Church as aforeſaid, and ſball be ſeiſed to her Majeſty's Uſe as is 1 _ 
therearter mentioned in the ſai 4 | 


ed the 
28th, in others the 29th; but (as it ſeems) more 9232 29th; For the Seffion wherein it was 
made was by Prerogation held the 15th of Feb. 29 Eliz Cawiey. 123. — But in 3 Lev. 333. Lord 
Putrev, thc Univerfityof Cambridge &c. where the Defendant pleaded the Statute as the 2yth of Eliz. 
itwas beld ill ; For that tie Pariiamear commenced the 28th of Eliz. — 2 Lutw. 1117. S. C. — And 
be gw: 203; 208. Pcrcibal v. Pitchell ſaps rhe Roll of Parliament was ſevrched, and ir appeared to 


3. Securities taken in other Men's Names, after an Ar of Parliament ſub- 

Jeting the Eſtates of Recuſants 70 4 Forfeiture, ſhall be preſumed in 
to be ſo taken, to the Intent to defeat the King of che Forfeirure. 12 
Rep. 2. Ford and Sheldon's Caſe. " 


(D) Con- 


L— —üä—F 


1 85 


S (D) Cofirmity. When, Where and How it may be 
In Debr for 1. 23 Eliz. cap. 1. i any E 2 the ſai 
Morel! for Canfor 
not coming * be dif. 
wChurch, of every the Off: (except Faces al Aff, 


— ag of Treaſon) lf ol Ped Pl incurr d for the ſame. 


| 2 "Elin Ar the Trial, * 
and did there ſubmit, 


before Verdict given, the Defendant 
E ge 2 


e. e en conform &c 2 — 


4 4 al. 
v. Keynell.——2 Show. 179. S. C. adjornatur The S. C. came on again Paſch. 

Raym. 465. Ad he ole Cour: lard tht the Actin a Verdict was diſcharged. And the ke 

por (who wn one of the Judges) gives for Reaſon. 1. — — 1 

acquires no Debt or xdement. And to rhe 

Sa Ind is no more — than if — bat diet 

undertook this Suit ſubpct to the fame Hazard. And 2dly, As Proſecutors are 

» ſo Converts ave to be encouraged, which made the Ld. 8 J. Cole in Dr in Dr. Feſtir 

Zr N cited 2 Bulft. 325. — 

187. 188. accordingly . gur no Judgment. Hard. 62. Tria. 1656. 


2. Several Perſons being Indified and Outlea"d upon the 23 Eliz for 


to Church, came into B. R. in order to make their Sub. 
conform. Bur the Court wou!d not 


not receive their Submiſjion till 


3. Conformity by coming and continning at Church in Time of Dirine 
Service 1s die wes 14 / "wand Cro. J. 366. Hill. 
vedale v. 


ſuffici 
1a lac. B. R. Si 
Recuſant being indicted, came into Court, and brought 


4 T. a Pops 
with him 4 Tefimanial of bis Submiſfon, according to the Statute of the | 
35 Eliz. and there in the Preſence of the Court upon bis Knees, he made auo- 
ther Submiſſion, acc as the of the Crown read to him. Jones 
faid privately zo Whirk This is the Courſe of the Court, bur there is 
K in this Manner in the Court. Lat. 
16. Paſch. 2 Car. 2 Gall 

2 be at the Seffions 2s well as certified by the Biſhop | 

Sci. 26. Tr. 23 Car. A R. Lord Arundell's Caſe. 

But King 6. —_— C. would not accept his receiving the Sacrament twice, as Evi- | 
C. admired 2 10 Mod. 513. Hill * 1. Cartwright \. 


Exter- 
* Cartwright. 
br the of Parliament, as a ſufficient Euidence of Conformity. 10 Mod. 538. Trin. + 11 Geo. 1. Hil 


E) Abſcating 


E) Abſenting from Church. See (A) 


Eliz. 2. T,'Nafts that all Perjons inhabiting within the .Oncen's Do- The Defen- 
"I J 14- minions, that ſhall not reſort — Parifþ — or Chapel — _ 
accnflomed upon every Sunday and Holiday, and * there abide orderly and ſo- Recufancy 
berly during the Time of Common Prayer, Preachings, or other Service of God, in not com- 
ſpall icin the Cenſures of the Church, and forfeit 12 os oof wn Offence to be ing o 
levied by the Churchwardens by Diſtreſs, to the Uſe of the Poor. — i 


Tuat the Words of the Statute are, (All Perſons A within the Realm) and that it was ave 
aterr i that the Party did inhabit <yithin the Realm. Sed non allocatur ; for if it were otherwiſe, it ought 
to be ſhewed on the Part of the Defendant. Godb. 148. Mich. 3 Jac. B. R. Anne Mannock's Caſe. 
*'[heſe Words are in the Disjunctive, and yet they are to be taken Conjunively ; ſo that one is not 
to depart as ſoon as the Service is ended, if there be Preaching, bur one ought to continue there the whole 
Time — . wap being in the Conjunctive, was held good. Godb. 148. Mich. 3 Jac. A R. 
nne Mannock's C 
rern eee and ſtays from the Beginning to the End of the Service, yet 
he may be within the Penalty of the Statute, if he dbes not behave himſclf there Oiligentiy, Deroutly,, So- 
ber'y and Orderly, according to the Words of the Act; as if he talks or walks about during Service. Per 
Cale. Roll. R 93. in Dr. Folter's Caſe. 


2. 23 Kliz. cap. 1. S. 5. EnaQts that every Perſon above the Age of 16 Tho' the 
ers, who ſball not repair to Church Sc. as required by 1 Eliz. cap. 2 fhall 2 of 
| N OL. per 
forteu 201. for every Month, be ſb all be abſent ; and beſides the ſaid Fur ſciturc 1,11 for 
every Perſon who ſhall be abſent 12 Months, after Certificzte thereof by the abfenting 
Ordinary, Fuftices of Aﬀſiſes and Gaok-Delvery, or Juſtice of Peace of the from _ 
County where the Olfen ter ſhall dwell or be, le ſball be bound with two ſujfi= (arch, 's 
cient Sureties in the Sum of 2001. for his Good Behaviour, and ſo remain un- 1 cap T. 
til he ſball cenform and come to Church, according to the [.ud Stat. 1 EujEͤp ͤ Seck 5. given 
| | | to the Ki 
yet the general Clauſe in o Set. g. which direc̃ts that all the Forfeitures limited by the Act ſhall be #- 
ſribured into 3 Parts, extends to this Penalty, as well as to the other Penalties of the Att which were 
not particularly given to any Perſon; fo that an Informer may ſue, for a third Part. Ad} upon 
Der urrer. 11 K ep. 60. Mich 12 Jac Foſter's Caſe. —Roll. R 89. S. C— —S. P For that tho 
the firtt Words ſeem to contradict the latter, vet the Intent of the Law is to be conſidered, which was 
= — ſhould be made. And. 138. Cuff v. Vachel.——“ It ſhould be S. 11. which ſee ar 
A) pl 1. | | 
öden was babe un the Mees an Bike of Recuſancy; and ir was objected that the 
Words of tie dtatute ¶ Non habens aliquam raticnabilem Cauſam] were omitted. But it was reſolved that 
theſe Words need not be fur into the Ir dictment, but that the contrary ought to be ſhew d on the other 
Lide 2 Le 5. Trin, 52 El. B. R. Dormer's Cafe. | 
The Court held, Thar the 23 Eliz. extends to all Sorts of Recuſants, Proteſtant as well as Popiſh. And 
Lolben J. ic the Beginnir g of Charles the iſt's Time, all the Judges of England he id that Prote- 
t Kecuſ*nts were within that Statute. Ad per Sanders Ch. J. Courts cannot take Notice of the Grcund 
of ther Recuſancy, bur muſt puniſh them for not coming to Church. But the Cauſe why they did not 
cannot be look d into. Skin. 99. Hill. 35 Car. 2. B R. The King v. Hurſt. | | 


3. * 29 or 29 Fliz 6. S. 2. Enacts that every Con vict᷑ ian for any Offence See (D) pl. 
in not comung to Ch::rch c. contrary to 23 E1:2. ſpali be ia the King's Bench, —— 
0 ar the Aſtæes or General Gaol- Delivery, aud ſbali be eftreated into the E — ta 4 
chequer before ihe End of the Term next enſuing. i 

| only to the 


Court of King's-Bench, or Juſtices of A ſe, or General Gael-Delivery. Reſulved 11 Rep. 61. Mich. 
12 Jac. B. R. in Dr. Foſter's Caſe. _— an Information in the Court of C B. againſt a Recufant, it 
was mov d in Arreſt of ſudgment that it did not lic in that Court; but after Time taken to conſider, the 
cortrary was adjudged, and the Reſolution or rather Opinion mentioned in Lord Coke, was denied to be 
Lay, Hob 204 Mich. 15 Jac. C. B. Pie v. Lovel. | 


s. 4 Every Offender in not repairing to Divine Gvice as aforeſaid, who It was ad- 
ſhall be thereof once convicted, ſhall in 2 4 the Terms 7 Eaſter and qudged upon 
10108, pa 


Michaelmas as Hall be next after ſuch Jy into the Exchequer — 


Rrr uch 


after the Rate of 20 1. for every Month contained in the Indidtment w_—_—_— ſecution and 


'246 Recufant. 


Penalty 
pon rot! 


28 the Exchequer, take and ſeiſe all the Goods, and two Parts as «well of 
Statute di- Lande liable to ſuch Seizures, or to the Penalties aforeſaid, having the nur 
rects, That Part only of the ſame Lands for the Maintenance and Relief of the Offender 
all Convic- and his Family. | 

tions upon | 

the former ſhall be eſtreated into the Exchequer, and a Power is given for the King to ſeiſe for the Pe. 
nalty, yct it appears to be made in Furtherance, and not in — of the firſt, and is in the Affirmative 
only ; neit1er does it limit the Penalty to any new Perfon, but only gives the King a better Remedy than 
he had before, and therefore does not extend to the Caſe of a Popular Action or Information. 11 Rep. 
60. b. Mich. 12 Jac. Dr. Fotter's Caſe. Roll. R. 92. S. C.— Hob. 20 5. Pie v. Lovel. S. P. 


away by the in any Part of the Payments aforeſaid, then the. Queen my by Proceſs one of 
the 


It was ad- 5 35 Eliz. cap. 1. J. 9. Enacts that all the Pains, Duties, Forſeitures 
judged mat or Payments which ſhall accrue, grow, or be payable by Virtue of the A of 
=o _ the 23 Eliz. ſball be recovered and levied to her Majeſty's Uſe by Action of 
the Informer Debt, Bill, Plaint or Information, or otherwiſe in any of the Courts of King's 

the 23 Bench, Common Pleas, or Exchequer, in the ſame Manner as by the Conſe 
Az boo of the Common Law any other Debt due by ſuch Perſon, in any other Caſe 

„ Kn ſhould or may be recovered, wherein no Hſſolgu, Protection, or Wager of Lm 

Br dn h Hall be alli cued. F 

. which / 8 | 
all Forfeitures ariſing from the former, ſhall be recovered to the King's Uſe by Action of Debt ke 
For the Deſign of this Act was only to give the King a more eliitucd Remedy than before. 11 Rep. 
62 b. Mich 12 Jac. Dr. Foſter's Caſe. Roll. R. 92. S. C. And per Cur. The Statutes of the 
1 Elix. 23 Eliz. 28 EK. and 35 Eliz. are woven together, and dependant upon one another; and may 
all ttand together, and neither in Words or Meaning does the one repeal the other. | | 


5. 3 Fac. 1. 4. Enacts that none ſpall keep or retain any Perſon in their 
 Honſe (Servant or ot her) which ſhall forbear to come to Church by the Space of 
a Month together, on Pain to forfeit 10 l. for every Month they ſo keep them. 
Howbeit Children may relieve their Father or Mother, and Guardians their 
Wards or Pupils. e 


(F) Bulls, Agnus Det's, Croſſes, &c. Books &c. 


e Sta- 1. I F any one brings into England Books written abroad againſt the King's 
> - L Behalf * the Juriſdiction of the See of Rome, 
Elia 1. is knowing the Contents, Or if one ſecretly delivers them when brought to 
end x pal er thers, knowing the Contents thereof; both theſe are Offenders within 
rer the Act of 5 Eliz. 1. Per all the Judges ol both Benches, except 3. the Ch. 
Bookſellers, Baron being preſent. —If any Perſon receives ſuch Books knowingly, aud 
who ſell, reads them privately, without any Thing further, either by Conterence or 
nor tothoſe Allowance, this was held by all the Judges preient, except two, to be no 
who read LEY | 
| ſack Books Offence ; Bur if he afterwards reads and confers upon them with any ther 
as Gregory Perſon, and in ſuch Diſcourſe by any Speech or Words a/lows ſuch Books to 


de Valencia, he goad, he is clearly within the Danger of the Law, by the Opinion of 
he {ea all So if one hearing the Contents of ſuch Books from others, by any 


other C or approves them ; or if one having them in bis 
Books hich Cuſtody „ and knowing the Contents, conveys them ſecretly io bis Friend, in 
treat of tle order to be read by him, and to perſuade him to be of che ſame Opinion, 


Controverſies it was reſolved that both theſe are within the Danger ot the Act, eſpecial. 


22. = ly the firſt. So if one prints them within the Realm, and niters _ 


they 


- 


2 articularly it one prints them here, aud ſends them beyond Sea, as if made abroad, 


„„ 


"hey are afterwards bought, read, and conferr d 
beld chat theſe Offences are within the Act. Reſolved at 
Dy. 281. b. Anon. 282. pl. 22. Hill. 11 Eliz. 


ut ſupra, it was ery Ton 
——_ 


13 Eliz. 2. S. 2. 3. EnaQts that the Procuring or Publiſhing Bulls, or 
2 any to Rome, ſhall be High Treaſon. | 
$5. If any Perſon ſhall conceal ſuch Bulls Er. be ſtall incur the Penalty 
of Miſpri/ion of High agen. 
$.6. If any Perjon ſhall bring into this Realm any Token or Thing called 
an onus Dez, or any Croſſes, Pilfures, Beads Ec. and ſhall offer the ſame 
19 be worn or uſed, both be and the Recerver ſball incur a Premunire. 

3. 3 Fac. 1. cap. 5. S. 25. Enacts that no Perſon ſhall bring from beyond the 
Seas, nor ſball print, buy, or ſell any Popiſh Primers, Ladies Pſalters, Manuals, 
Rojaries, # opsfh Catechiſms, Miſſals, Breviaries, Portals, Legends, and 
Lives of Saunts, containing Superſtitious Matter, printed or written in any 
Language what/oever, nor any other Superſtitions Books, printed or written in 
the Eg::jþ Tongue, on Pain of forfeiting 40 3. for every Bock Sc. and the 
* Books to be burut. 


(G) Feme Covert and Widow. 


1 Ir was never doubted but that the Statute 1 Fliz. 2. arainft bearing 
of Maſſes, extends to Feme Coverts. Hob. 97. in the Cafe ot 
Moor v. Hutley.— cites Dy. 203. 2 Eliz. 

2. It was r ſol ved by all the Judges, That a Feme Covert is within Hobg-. SP 
the Act ot 1 Fiz. 2. and ſhall forfeit 124. for net repairing to Church in the Caſe of 
very Sunday and Holiday. 11 Rep. 61. b. in Dr. Foſter's Caſe.—cires poor V- 

35 Eliz. | | | 3 
3. It was likewiſe reſolved, That tho 23 Eliz. is more penal, and Hob. 97. SP. 
inflicts Iupriſonment for Nonpayment, yet that Feme Coverts are within it. wa Caſe 
11 Rep. 61. b. in Dr. Foſter's Caſe.— cites 35 Eliz. b 
| | And tho' 
a erm the Fubard col wt S leb ae cg geen, kes: Cs, 

5 might 1 , viz. by Cle Tom a | 

1 Ee Per Hasen C l N. 25. r 


4 35 Elia. 2. S. 18. Enacts, That all Married Nomen ſhall be bound by 
every Branch of this Af, except that relating to Aljuration. 

J. 3 Fac. 1. cap. 4. S. 40. Enafts, That none ball be puniſbed for his 
Wite's Offence, ncither ſball any Woman be chargeable w:th any Penalty or 
For 2 by Force of this Att, for any Offence which jball happen during 

iage. 

6. 3 Jac. 1. 5 $.9. Enafts, That No Perſon, whoſe Wife is a Recuſant» 

all exerciſe any public Office Sc. by him elf or Deputy, unleſs he and his 
Children above 9 Years of Age, and bis Servants, ſpall repair to the Church 
once a Mont h, and ſuch of them as are of meet Age receive the Sacrament at 
io Times as are required by the Law, and bring up his Children in the True 
gion. | 

I. 10. A Widew Recrſant forſeits 2 Thirds of her Dower, and is diſabled 
to be Executrix or Adniniftratrix of her Husband, or to have any Part of her 
Kr. cod. | | | 

J. 7 Fac. 1. cap.6. S. 28. Enacts, That if 4 Married Woman, being a Upon an In- 
convifted . do nt conform within 228 after ConvitFion, ſhe - —— 
Hall be commited to Priſca by a Privy Counſellor, or the Biſtop of the Dicce/e, — Br. 
i! fre be a Baroneſs ; bit if any other of a lower Degree, then ſhall ſhe "= band and 

committe 


248 Recuſant. 
Wife for 


20 |. per 
Month, for 


of the former Laus; bur directs, That if a Feme Covert Recuſant, being convicted, does not after 3 
Months conform herſelf, ſhe ſhall be committed, unleſs the Husband will pay 101. for every Month ſhe 
ſhall be out of Priſon, and not conform. Cro. J. 529. Paſch. 16 Jac. B. R. Parker v. Curſon. 
The Lands of the Baron ſhall be ſequeſter d by the Statute for the Recuſancy of the Wife, if be & 
not render hey to Priſon, and diſcharge the ſame. Reſolv'd in the Star Chumber. 4 Le. 249. pl. 303 
Trin. 12 Jac. Egerton's Caſe. | 


8. The Husband is chargeable for the Recuſancy of his Wife, and 
there needs no Conduct ius [of Him] Bur betore an Intormation he thel 
not be chargeable tor her, but where he is aamd with her. Per Coke 
Ch. J. 4 Le. 239. Mich. 7 Jac. C. B. Ward's Caſe. 

9. Betore the Statute 35 Eliz. if a Feme Covert had been convicted of 


rae; (we 
* the 


of 


Anon. — Burt after the Death of the Baron ſhe might have been 


brought againſf Husband and Wife tor the Recuſancy of 

Husband 2 have r by Superſedeas alone; 
reſolved, That either Both nuff appear or Both be out- 
179. Loveden's Caſe. 


| Curſon's Caſe.— But it appearing by the Docket, That they both pleaded, 
nn Niles of the Clerk, is as Acloy Cro J. 53c. —— 


v. Curſom. 


— cc. 


(H) Injunctions, Inconveniencies and Reſtrictions. 


1. 35 Eliz. *" OEACTS Then ence Profs any pole we 
43. 22 $ or remove above 5 Miles from Home, o 
Pain of forfeiting his all bis Rents and Annuities during his 


0. 
8. 6. Recuſant to deliver in his Name to the Minifter of the Pariſh, and 
Conflable of the Town. 
8.8. Recuſant not worth 40 J. to abjure the Realm if be ftir above 5 Miles 
from home ; And if be refuſe to make ſuch Abjuration, or return, be ſpall be 
adjudg'd a Felon without Benefit ;4 Clergy. | 

S. 13. Provided, That if any Perſon reſtrained from travelling ſpall be re- 
quired by Proceſs to make his Appearance, be ſhall not incur any Forfeiture ſu 
travelling on ſuch Occaſions. 3 

2. 3 Jac. 1. 5. 8.2. Enacts, That o Recuſant ſball come to Court on Patt 
5 100 

il. 


unleſs be be commanded by the King, or by Warrant from the Pri) 


$. + 


— — - * „  - - - 


i + Recuſants t0 depart to Allis from London; And in Caſe they live in 
London, or wit hin 10 Ales bereit, they fpall give in their Names to the 
Mavor or ſome Fuſtice of Peace. | 
X It ſpall le laf u. for the King, or three of bis Privy Counſel, to give A Recnſine | 
Licence to 4 Recinſuut to travel above 5 Miles from bis Place of Abode. And if Convict was 
auy ſuch Perſon ſhall hade Occaſron to go above 5 Miles, upon Licence of 4 indicted for 
Jnfbices of Peace, with the Aſſent of the Biſhop, or of the Lieutenant, or - "7g 
any Deputy 8 within the County, it ſball be lawful for ſuch Perſon 
o about ſuch his Buſineſs. 
1 0 _ ae i. of whom was the Lie* And 
pleaded a Licerce e 1 „ one ey, | efte - 
Fen Demurrer i Canon held, 1ſt, har the Lice enghs ts ta under the Hands and S-als of 4 Juſtices, 
| befides the Deputy Lieutenant, and tis nor ſufficient that he be one of the 4; for 1 to 
de ſtrictly purſued, and the Heputy Lientenart's Aſſent ought to be by itſelf, withour the other 4. adly, It 
muſt be pleaded wider tit er Flands as well as Seals, and the Licence ſheer the particular Camſe of 
ne Lime, and not in a general Manner, As, for urgent Cauſes. Cro. J. 352. Mich 12 Jac. H. R. 
Maxfieid's — 1 Roll Rep. 108. the King v. Mucclefield 8. C. — Mo. $36. pl. 1127. Manf- 
keld's Caſe 8. 


K 26. The Houſes of every Popiſh Recuſant ConvifF, or of every Perſon 
who's Wife is a Popiſb Recuſant Convict, may be ſearch'd for Popiſb and 
Relicks ; and if any be found, the ſame ſball be burnt ; and if it be à Cruci- 
fix, or other Relick of any Price, it ſpall be defac's at the Luarter-Seſfions, 
and reftor'd to the Owner. | 
. All ſuch Armour, Gunpowder, and Ammunition, as any Po- 

pilþ Recuſant ſpall have, ſpall be ſeiſed, except ſuch neceſſary Weapous 

as ſhall be aliewed him for the Defence of his Hoſe. | 

$28. F any Recuſant who ſball have Armour or Ammunition, Pall refuſe 
to diſcover the ſame, he ſhall forfeit the ſame, and be impriſoned for three 
Month 


bs, 
3. 1W.& Mg. S.2 Any Perſon within 10 Miles of London, not being a ; 
Merchant Foreigner, refuſiug the Declaration agaiuſt Tranſubſtantiation, ſhall 
be adjudged a Recuſant Convitt. | 

Provided, That this Aft ſpall not extend to Tradeſmen, or thoſe who had 
their Dwellings within that Compaſs 6 Months before the 13th of February , 
1685. unt having any other Dwelling-Place, ſo as they certify their Naines _ 
and Place of Abale to the Seſſions before the 1 of Auguſt 1689. Z 
N to any Foreigner, being a Menial Servant to any Ambaſſador 0; 

ent. | | 5 

4 15. S M15. S. 4 Enacts, That any Pa piſt or reputed Papiſt, re- 
fufng to make Declaration againſt Tranſubſtantiation, appointed by 30 Car. 2. 
2 10 Arms c. other than ſhall be allowed him by the Dnarter-Syffions 
th pos his Houſe and Perſon. 

& 5. Bus ſhall, within 10 Days after ſuch Refuſal, deliver them to ſome 
Jofice 13 on Pain af 3 Months Impriſonmeat, and Furfeiture of the 

* | r 


K 6. Aud any Perſon who ſoall conceal, or be privy to the Concealing ſuch 
Ant, jhall ſuffer 3 Months Impriſonment, and forfeit treble the Value. 
d.g. No Perſon, who refuſes the Declaration as above, ſhall keep a Horſe 

nds 5.1, Ess That pb P 
L 11812. 3. 4. J. J. E "hat 5; Parents all ref uſe 

to aling any Proveftant Child a Maintenanc 5 Ability 75 — 

ö be agreeable to the Intent 


1 


from Fi 
Abode. The 


8 (I) Marriage, 


Recuſant. = 5 


(I) Marriage, Baptiſm, Burial. 


I. 1 1 ACTS» Thar every Man w being a 
7 * 1 E Recuſant Convict, ſhall be — — 
in ſome 5 Church or Chapel 1 otherwiſe than according to the Order of 
the Church of England, by a l er lawfully aut horia d, ſpall le dyable 
to have Hate as Tenant by the Courteſy ; And that every Women, being 
a Popiſh Recuſant Conviti, who ſhall be married 55 other Form than as 
65 all be diſabled to claim ber Dower, or Jointure, or Widows 52 
every N oman, being a Popiſd Recuſant, who jb Hall be married cherwi 
— according to the Church of England, ſhall nos only be why to le in 
Executrix or Adminiftratrix of ber Husband, but alſo to hade or Demand any 
ur Uſage 


Part of ter Husbauds Goods or Chattels, by any Law, Cuſtom, 
Ser. 14. That every Pop: 1% Bee, who Hall not cauſe bis or ber Chili 


whatſoever. 


to be baptized within one > ter its Birth, by a lawful AMinifter Er. 
Hall forfeit 100 l. Cc. 

Se. 15. That if any Popiſo Recuſant, wot being being Excommunicate, ſhall l. 
buried ia 


any other Place than in the Church or Church<Tard, or uct accord. 
ing to the Ecc of this Realm, the Exccutors Ec. of ſuch Re 


lefraftical Laws 
cuſant, knowing the ſame, or the Party that "cauſeth bim to be ſo buried, ſtall 
forfeit 201. One 525 one 3d to the Informer, and the other to the 
Poor of the Pariſh. 


* * 


(T) Saying and Hearing Maſs. 


1. 23 Elia. L' Nacte That every Perſon convicted | 

L. 7 bs The mes Poſe ow aud be cummitted to the 
for one Near, and until be ſhall pay the Penalty; And cven 
Paſs af bearing Maſs ſhall forfeit 100 Marks, and ſuffer 1 Tarn 


amealt. 
2. 11 & 12W. 3. cap. 44 S.3. Enafts, That if any Poi Biſbe, 

Prieft, or Feſuit hai ſay Maſs, be ſball ſuffer perpetual 2 the 

Heuſe of any Foreign Miniſter, ſo as ſuch Prieff ben be not a natural born Subjeff. 
&. Provided that this Att ſhall not extend to Popijb Pricfts ſaying Maſs. 


ſaying or ſinging 


—— 


(L) Prieſt &e. 


— 1. 27 Ekz. 1 I"NACTS, That No Feſuit, Seminary Prigſt, or «ther 
2 2.8. 3. Prieft, Deacon, or „ or Ecclefraftical Perſan whot- 
<hetber De- ſeever, born in the Queen. $. made, ordained, or profeſſed | 
fendant was by any Authority derived from the See of joy 6 fol come into, te, or remuin 

2 in any Part of her Meyefy's Doninans, ſs in ſuch ſpec jal Caſes as 
— ta in this A on Pain of being adjudged Guilty of High 

Witbin 


wherever it was, it is within the Act, if he was made by the pretended Authority of the See of Ram, but ® 
2 Cob HIS? Reſolved — Io udges. Poph. 94 


1 


_— 9 
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Ir ruſt appear in the Irdictment that Defendant was born Infra hoc Regnum Anglia; and this is ſufſi 
cient core: oily, Wit] out Ieine where. Reſoived by many of the Judges. Poph. 94. Southwell's Caſe. 

I» a Proc. 1rion upon this Stutute ( agaiiiſt Jeſuits who contiuue in the Realm contrary to it) tho' 
were is a Pro Hm | ehalf of ſuch as are detained here tbro ”—_ of Body, and cannot go abroad with - 
wt eminent Dunger of their Lives, and that Proviſo is referred to in theBody and Enafing Part of the Act, 

e Hrlctrent reed net take any Notice of it; For it is to be conſidered merely as a Proviſo, and the 
ferdarr, if he can, muſt rake Advantage of it. Reſolved by ſeveral of the Judges. Poph. 93. South- 
vel» Cale. Y” 1 

:v a Special Verdict it appeared that the Defendant, being one in Popiſo Orders, and ſailing towards 
* — . arten into England; And it was inſiſted that 2 not within the Act, firſt, 
be. aue tho" he was going into Ireland, he did not get thither; adly, becauſe he did not come into 
Engiard voluntarily, but was driven here by the At of God ; And the Court being of this Opinion, 
there was Judgment forthe Defendant. Raym. 377. Trin. 32 Car. 2. B. R. The King v. (Xullean 


— 


44 Fr Perſon who ſhall be willing to receive ſuch Jeſuit Ec. ſhall be Ie k; not Fe- 
e a kelon without Benefit of Clergy. only to re- 


ceive a meer 


Stranger whois a Jeſuit Per Doderidge. Lat. 2. in Sir Simen Clerk's Catz. 


S. ro. Saving for Priefts Sc. ſubmitting themſelves, and taking the Oath 
8 


. 13. Every Perſen knowing that any ſuch Feſuit Sc. is within the 
Realm, and ſball not diſcover the ſame within 12 Days to ſome Fuſtice of 
Peace or hig her Officer ſball make Fine and be impriſoned at the King Plea- 
ſure e And if any Juſtice &c. to whom ſuch Matter ts diſcovered fhall nut 
within 28 Days make Information thereof to ſome of the Privy Council be ball 

2. 35 Eliz.cap. 2. S. 11. Enacts, That if any Feſuit or Prieff being The Defen- 
exammed by any Perſon lawfully authoriſed thereto fall refuſe to anſwer di- — — by 
rettly whether he be a Jeſuit or Prieft, he ſhall be committed to Priſon until % Secretarz 
he make a direit Anſwer thereto. of State, till 

| he ſhould Fe 
delivered by due Currſe of Laxy, for refuſing to anſwer, Whether he was a Jefuir or not; And it wasobjeft- 
ed, 1. Thatthe Commitmert ought to be by * Juſtice of Peace ( which does not appear in this Caſe) For the 
z th of Elia. being general (by thoſe, who have Authority) muſt refer to the Scature of 2-rh of Eliz. 2. 
which is that (a Juſtice of Peace may commit) 2 That the Commitment aught to have been (ill he ſhall 
make a dire& Anſ<ver) according to the Words of the Statute, and not (till he ſhall be delivered by due 
Courſe of Law) For being a particular Authority, it ought to be purſued; And upon this Objection he 
was diſcharged; but then f the Curt examined bim, whether he was a Jeſuit or no, and his anſwer- 
ing that he was not, he was difreifſed. Skin 369. Mich. 5 W. & M. B. R. Vaxley's Caſe. 

* Carth. 291 S. C. reports that this Objection was over - ruled. + The Court held that they 
1— him, being not excluded by Negative Words. Cumb. 224. S. C. — Salk. 
551. | | 


3. 3 Fac. 1. 5. S. 1. Enacts, That any Perſon who fhall firſt di cover to 
4 Juſtice of Peace any Perſon who ſhall entertain or relieve any Feſuit Ec. 
or diſcover where any Maſs bas been ſaid, and the Prieſt or any of the Per- 
ſans within 3 Days preſent, ſhall be diſcharged from all Penalties for ſuch 
Offence, and have a third Part of the Forfettures incurred by ſuch Offence, 
ſo as the 4 do not excced 1525 l. aal ** he /hall have 50 l. vil. 

4 II & 12 V. z. 4. F. 1. Enacts, That P erſon ho ſhall appre- 
bend a Pepi/h Prieſi 85 . and proſecute him till be be convicted Feat Ha ve 
@ Reward of 100 J. i | 


| 


(M) Reconciliation, and Relapſe. 


. 23Eiz.1.F"NACTS, That all Perſons who ſhall baue or pre- e . 
8. 2. tend in have Power, or ſhall by any Means put in Prac- C22. to the 
tice to abſolve, perſwwade, or withdraw any of the Dneen's Subjects from their fame Pur- 


natural 


252 Recuſant. 
puſe.— tee vatural Obedience, or to withdraw them from the Religion eſt ab liſbed. +, 5 
pl. 3. S. 25» Remi Religion or to move them to promiſe Obedience ts £ Se of u 
24 ag * , ome, Ui 

full io any Overt-.4 to that Intent or Purpoſe, ſhall be adjudged Gulty 
H. g,. Trea'on. | | 
S. 3. Their Aiders and Maintainers who do not diſcover them Within 20 
Days to ſeme Fuſtice of Peace or higher Officer, ſhall be adjudged Zuilty of 
Miſprifvoa of Treaſen. OO 
The De- 2. 35 Elz. 2.98. 6. Enacts, That if any Offender diſcharged by Conformity 
100 ed for by Virtre of this Af fall afterwards relapſe, and again become a Recnſant 
diet” or in not coming to Church he 2 loſe the Benefit be miz ht otherwiſe by Varus 
and before Cf this Act have had upon bis Submiſſion. | 
Conviction, | 

bmirred, but afcerwards relapſing, he was indicted again, and then ſubmitted, and was afterward, ; 
ict the 3d Time for a Ken ter Upon this it was moved to have it certified into the Exchequer 712 
per Williams J. the Statute directs ĩt to de ſo done in caſe of a Relapſe, and accordingly a Rule of Court 
was made for the certifying it into the Exchequer. 1 Bulf. 133. Paſch. 9 Jac. Francis Holt's Caſe 


3. 3 7ac. 1. 4. S. 2. Enacts, That à Recnſant that conforms ſhall within 
one I car after, and ſo once ia every Tear (at leaſt] receive the bleſſed Sacra. 
ment, in Pain te forfeit 15 the firſt Year 20 I. for the ſecond 4 V and for every 
Default after 60 1. An ed | after be hath received it, be make Default there- 
an by the Space of a whole Tear he ſhall forfeit 60 l. 

K. 23. If any Perſon within the King's Dominions ſhall be abſalved or with. 

drawn or recouciled, or ſpall promiſe Obedience to any ſuch pretended Autbo- 

rity, Prince, or State, ſuch Perſons, the Procurors, Counſellors aud Main- 
3 tai ners ſball be adjudged Traitors in in Caſes of High Treaſon. | 
The Cam F. 24 This 14 Clauſe jhall not extend to any reccaciled as aforeſaid, (for 
of Allegi- and touching the Point of ſo being reconciled only) that fball return into this 
ance men- Realm, and within 6 Days after before the Biſhop of the Dioceſe, or two 
2 3 a of Peace (jointly or ſeverally) of the County where he [ball arrive 
aſide. and a- ſubmit himſelf to the King and his Laws, and take the Oath of Supremacy, 
nother ap- therein mentioned ; which ſaid Oaths the ſaid Biſpops and Jufties reſpeffive) 
pointed by hall by this Act have Power to —_— to ſuch Perſons, and ſball — 
Star. 1 cap d. ben ia the next General Seſſions, in Pain of 40 J. 


1. 23 Fliz. cap. F," Natts, That zone ball keep a Schoohnafter which dd. 
1. H. 6,7. ſents himſelf from 1 or not allowed by the Bi- 
op or Ordinary, in Pain of 10 J. for every Month he ſo keeps him; and ſuch 
 Schoolmaſter ſhall be for ever diſabled to teach Noutb, and ſball ſuffer um 
whole Year's Impriſonment without Bail. 
2. 27E1iz. cap. 2 F. 5. Enafts, That Perſons bred in Seminaries who ſhall 
not return on Preclamation ſpall be Guilty of High Treaſon if they returm 


er. 
2 6. F any Perſon ſball ſend Relief to à Seminary he ſball incur the Pe- 
nalty of a Præmunire. 5 
3. 3 Car. 1. cap. 2. S. 1. Enacts, That if any Perſon under the Obedienc: 
of the King ſhall go or ſend any Child Ec. beyond the Seas, to the Intent tobe 
trained up in any Abbey, Popiſh Univerſity, or School, or Houſe of Feſuits, 
in any private Popiſh Family, and fballbe there by any Popiſh Perſon inſtruli- 
ed in the Popiſh Religion to profeſs the ſame, or ball ſend any Money or other 
Thing under the Name of Alms, towards the Relief of any Abbey or Religions 
Houſe, every Perſon ſo ſending, and every Perſon ſent being convifted ſhall de 
diſabled to ſue in Lau, or Equity, or to be Committee of any Ward, or Exe- 
cutor or Adminiſtrator, or capable of any Legacy or Deed of Gift, or t0 bear 
any Office, and ſb all forfeit all his Goods and Chattels, and all his Lands 
during Life. 


C. 2. A 


a_ 
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M Perſon ſent as aforeſaid, that ſhall within 6 Months after bis Re- 
* to the Church of England, and receive the Sacrament fhall in- 
Penalties. 
* Offences againſt this Statute may be inquired, heard and deter- 
mined befere the Faſfices of B. R. or Juſtices of Afſiſe, or Goal Delivery, 
or of Oer, and Termmer, of ſuch Counties where the Offenders did laſt dwell, 
ir whence they departed cut of this Kingdom, or where they were taken. 
$. 4 If any Perſon ſo ſent ſhall after his Return conform to the Church of 
England, and receive the Sacrament, he ball baue his Lands reftored. 

4 11 &12 W. 3. 4. 3. Enacts, That if an Papift ſhall teach Schul, 
ir take upon hum the Education or Boarding of any Youth, be ſhall ſuffer per- 
petual Inipriſonment. | | | 

s 6. 4 Reward of 1001. to any who ſhall diſcover the ſending a Child 
to 4 Semunary. 


(O) Diſability. . 


3. L. 8. or exerciſe any public Office. 

$ 10. Diſables married Women who du not receive the Sacrament within A Popiſh 
a Wear before ther Husband's Death, to be Executrix, or Admin:ftratix to — — * 
their Husbands, and tu have any Part of their Husbands Gocds. — 

1 Wife, ano- 

ther Poyiſh Recuſant, his Executrix, and they would ſuffer her to prove the Will in the Spiritual Court; 
and a Protibition being moved for upon the Statute of Eliz. it was granted; For ſhe is diſabicd by the 
General Clauſe, and not enabled by the Proviſo. 6 Mod. 239. Mich. 3 Ann. B. R. Ride v. Ride. 


S. 11. Aud every Popiſh Recuſant ConviF ſball ſtand and be reputed to 
all Intents and Purpoſes diſabled as a Perſon excommunicated, until be ball 
conjorm, come to Church, and receive the Sacrament, and take the Oaths of 
Alleziaece appointed by another Att of this Seſſions; But he may ſue for two 
Thirds of the Lands not ſerſed. £ 
* 16. Children ſent beyond Sea are diſabled to inherit, unleſs they take the 

bs. 
S 22, 23. Diſibles Recnſants from being Execntors or Guardians Cc. but The' a Re- 
the next of Kin towhom the Land cannot deſcend, not being a Rec uſant ſhall culant ſeited 
leu be Land as Guardian. 6. — . 
from being 


was di able 
Guardian, yet if he had granted the Sei to another not being a Recuſant, the Grantee ſbould bave had 
SY for now the Cauſe is removed. Per Jones |. ſo. 19. Hill. 20 Jac. C B. in Caſe of 
Standen v Univerfiry of Oxford So if the King had ſeiſed the Seignory as Part of his 2 Parts of the 
Recufant's L ande, the next of Kin, not ichſtanding the Words of the Act, ſbowld not hate the IF, ard hip, 
à he would in caſe it had remained in the Hands of the Recuſant. Ibid. 21. 5 


2. 1 F. M. 26. S. 2. Diſables Perſons refuſing the Declaration againſt 
Tranſul-fantiation to preſent to any Living Ec. 
3. A Papiſt in Ireland cannot make a Will, but his Land ſhall deſcend 
to all his Sons Equally ; bur if the Heir conform within a Year after his 
m, of 21 he may enter. MSS. Tab. cites June 22, 1717. Burk 
*. Mon gan. 

4 By Act of Parliament in Ireland Lands leas d to a Papiſt at leſs than 
2 Thirds improved Value, and for any Term above 31 Years, are forfeited 
to the Diſcoveror. MSS. Tab. cites March 8, 1719. Cuſack v. 
Buckley.— March 10, 1724 Latin v. March — March 8, 1724. Eyre v. 
Burk. Jan. 18, 1724. Blake v. Blake. 


Trt (P) Actions 


1 Er That zo Recuſant ball practice Law, or Phyſick, 


ame 
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(P) Actions and Indictments, How; and within 


what Time. 
rg: N Action Qui tam was brought by the Queen and another 
. for . « a O the — b upon 
— | the Statute of 23 Eliz. cap.1. againſt Vac hel tor not coming to 


to Church Church; and being found againſt the Detendart, it was moved in =o 
&c. ufon of Judgment, becaule the. Qncen and the Party jern'd in the Action, where. 
the ny as {5 the firſt Part of the Statute all the Ferfettures Were giden to the Deen; 
dy, * ard tho” the Statute ſeems to make a Diviſion, limiting one Part tg the 
was reſoly'd, .C'ueen's Uſe, ancther to the Pocr, and the 3d to him that will ſue for the 
That if the me, yet this cannot any how give ſuch Action as here is brought; for 
Party de by the firſt Words the whole ſeems to be given to the Queen, and give 
3 lu. no Colour tor the Intormer's Joining, any more than the other Words, 
— which give the 3d Part of the Forteiture to the Party ſuing &c. and that 
there the in this does not give Action, but an Action for the zd Part only; and that 
former ſhall jn other Statutes the Forteirures are expreſsly * to the King and the 
— 2 ac. Party that will ſue & e. and that therefore the Makers of rhe Ag did not 
— to intend that the Queen and the Party ſhould join. But to this it was an- 


the Statute; ſwer' d, That this Act muſt have a reaſonable Intendment, and the Intent 
Par beer of this Fortci:ure to be diſpoſed into 3 Parts, One to the Queen's and 
the 


uber. another to the Party's Uſe cannot take Effect it all be forfeited to the 
tion be con- Queen, as the Words of the 1ſt Part import; tor it would be abſurd to 
victed of it ſue for a Thing not belonging to him but to another; And that by the 
upon an In- laſt Part, Suit is given to the Party, which is likewiſe ab ſurd if the Ma- 
— 1 kers intended him nothing, and theretore tho' the firſt Words ſeem to 
the King, oppugn the laſt, yer the Intention of the Makers is to be conſtru d to be, 
there the That the Queen and the Party ſuing ſhall have the Forteiture in Common 
King ſhall jn ſuch Proportions as the Statute limits; and otherwiſe they would not 
| nog have given an Action of Debt &c. to him that will ſue, — A he might 
himfell, by bare Part of the Forfeiture. Whereupon Judgment was given tor the 
28 Eliz.6. Queen and the Informer, ſcil. That they recover &c. Norwithitanding 
ard the In- the Statute fays, That every Party who does not pay within the 3 Months 
former and gc. ſhall be committed to Priſon. And. 138. pl. 190. Mich. 27 & 28 
mall have Eliz. The Queen and Cuff v. Vachel. | 
pothi | 
Noy 4 Paſch. 3 Jac. B. R. Grimſtone v. Stones. 
2. The Defendant was indicted upon the Statute of 23 Eliz. cap. 1. fr 
withdrawing ſeveral Perſons from the Religion eftablithed in England, and 
to promiſe Obedience to the Church of Rome; and tor that he himſeli 
was withdrawn from the Obedience of the Queen. It was objected, That 
the Proſecution was zot within a Year and a Day atter the Offence, wheres 
there is a Proviſo in the Act, That all Offences againſt the Act ſhall and 
may be inquired of within the Year; But it was held by Wray and 
Gawdy, That this Proviſo concerns wy fon Offences which are cogii- 
zable before Fuſtices of Peace, as Spiritual Offences, as the not coming to 
Church &c. bur does not extend to reſtrain Proceedings againſt Tres 
fon. 1 Leon. 238. Mich. 32 & 33 Eliz. B. R. Guildtord's Caſe. 

3. An Information Oni tam was brought for Recuſancy in not receiu- 

ing the Sacrament for 3 Nears; and it was objected in Arreſt of Judgment, 
That by the Statute of 31 Eliz. No Informer can ſue bur within one 
Year after the Offence ; But the Court held ir to he il enough for tht 
King, tho' it was not good as to the Informer. Cro. J. 366. Hill. 12 Ju. 
in the Exchequer, Syvedale v. Lenthall. 

4. Exceptions were taken to an Indictment tor hearing Maſs, becauſe 
it was ſaid, That the Oifenders were preſent, and dves not /ay with bun, 
or to what Purpoſe; nor is it ſaid, They were preſent on 4 Religious At- 
count, or with any Prieft that read it; nor is it faid, Ea Intenticne ad ar 

dien. 


— 
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en“. 2dly, It is ſaid, Ardiverant Maſſam, which is no Latin Word 
but tor a Lump, and then tis Nonſenſe; Mitia is the true proper Word 
fr the fame, and fo are the Dictionaries; and trom hence tis plain the 
Anglice cannot help it; lor whereſoe ver the Englith Word has a proper 
Signitication, and a true Latin Word to expreſs it by, and the Latin 
Mord has no colourable Senſe of that, tis not good; and this is the 
common Rule in Conſtruction of Anglices, as to fay Equus Anglice, a 
Man, would be ſtark naught; and if the Anglice be reckoned Surpluſage 
and void, then tis naught certainly; tor 'tis Audivic Matfam, a Lump. 
But the Court would not quath it, bur bid them demur to it; tor that 
they would not quzth an Indictment tor ſuch an Ottence, no more than 
they would tor Perjury ; and bid them try ir, or demur at their Peril, 
which they would & 2 Show. 216, 217. pl. 220. Trin. 34 Car. 2. 
B R. The King v. Evely & Ux.. 3 : 
. The Statute of 1 Eliz. 1. S. 9. (which directs, That Perſons im- 
oned tor any Otience committed by Preaching, Teaching, or Words 
only, thall be diicharged, unleſs indicted within One Half Tear after the 
Offence committed) 1s not to be underttood ot 6 Months, at 28 Days to 
the Month, but of Halt a Year according to the Kalendar. Cawley 13. 


6. Lord Coke fays generally, 4 Inſt. 33 1. That xo Perſon ſball be im- 


jeach'd tor any Olience by Preactung, Teaching, or Words, ante; law- 
fully indicted withia the pace of Half a Year. But the Statute does not 


warrant this; tor where it limits the Time to Half a Year, it ſpeaks of 


one inpriſon d and not iudictfed within that Time; and was made in ta- 
your ot Liberty, to prevent a long Impriſonment upon a groundleſs Ac- 
cuſation, and that he thould not continue any longer upon the ſame Im- 
priſonment; but cannot extend to the Cafe ot one who was never im- 
priſoned. Eut now by the Statute ot 23 Eliz. the Time as to all Ottences 
againſt this Act is enlarg'd to a Year and a Day. Cawley 14. 

J. It was moved in Arreſt of Judgment, on a Verdict upon the Sta- 
ture of 23 Eliz. tor not coming to Church tor 11 Months, becauſe the 
Statute requires the Protecurion thereon to be b:ought within a Year and 
a Day, but this Aion was brouzht 3 Weeks after the Near, and the Ver- 
diet was for the Whole. Pur Mr. Juſtice Powell faid, That this was 
putting the other Side in Mind of curing this Mittuke, they not having 
enter d up their Judgment; tor he ſaid, It they eater d up their Fudgmeut 
for no more than w.:5 dithin the Time limited by the Act, viz. For no more 
Months than were within the ear, then it would not be Error. 11 Mod. 
G. pl. 4. Paſch. 4 Annz B. R. Anon. 


(J) Pleadings. 


. ME was proſecuted in a Qui tam &c. the Statutes of 1 & 


23 Eliz. tor not coming to Church, he being of the Age of 16 
Years. The Trial was in London, and the Defendanc tound Guilry. 
Ir was moved in Arteit of Judgment, That this Iſſue is not triable, be- 
cauie 20 Place was alleg d where the Offence was done , Bur the Court 
held the Trial good, becauſe this Action was for a Non-teafance, ſeil. 
coming to any Church, the which cannot be done in any Place; 
bur had it been for a Thing done, then a Place muſt have been alleg'd. 
And. 138. pl. 190. Mich. 27& 28 Eliz. The Queen and Cutt v. V achel. 
2. In Information tor not repairing to Church &c. upon the Statute 
of 23 Eliz. cap. 1. The Detendant pleaded, That le was indiited at the 
ies Sc. before A. and B. Fuſt ices c. and it was held 2 good _ 
| an 
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and that fo it was adjudg'd in the Exchequer and in the King's- Bench 

accordingly. Noy 117. Paſch. 3 Jac. B. R. Grimitone v. Seb 
But the Re. . If, pending an Information Qui tam, the Defendant 18 cuuvicted by 
porter 2 Indlici ment at the King's Suit, he ny this Conviction Pars Dar. 
A * Wald rein Continuance. Per Coke Ch. ]. Rep. 95. Mich. 12 Jac. in Dr. 
be very pre- Foſter's Caſe. 

IClal co | | 
„ i have atrach'd and appropriated the Suit to themſelves, the Ki 

m_ L aL un bog. Indictmenr. But after a Convidtion at the Suit of the King, —— 
the Statutes of Eliz. or Jac. the Informer is harr d of commencing any Suir. 11 Rep. 65. b. S. C. 
And atter a Conviftion at the Suit of the Informer, the King's Suit is barr d; and the Defendant may dit 
charge himſelf by pleading Auteyfoits Conviet. Ibid. 


C. brought an Action of Treſpaſs againſt G. who pleads the Statute 
of 3 Fac. 5. of Recuſancy, That if any Popifh Recuſant be convicted, that 
he ſball be taken in Law as an Excommunicaie Ferſon; and averrd, That 
the Plaintiff was convicted at ſuch a Place &c. unde petit Judic. of the 
Bill; The Plaintiff demurs, Quia Placitum illud Minus ſutfic. certum & 
iſſuabile in Lege exiſtit &c. And the Court [was of Opinion] tor the 
Plaintiff, Thar the Plea is naught. iſt, Becauſe there is zot ſbewn before 
what Fuſtices he was convicted; fo that it it had been denied, the 
Court might know to whom to write tor a Certificate of it. 2dly, He 
hath ar averr'd his Plea with an Hoc paratus eff verificare by Recard. 
z3dly, The Concluſion, as Judgment of the Bill, is alſo naught. Bur of 
the za Part there was ſome Doubt. Bur at length by the Court a Ref. 
eas ouſter was awarded. And ſo it was alſo in Trin. 2 Car. B. R. 
ot. 894. Ratcliffe v. Bewcock, upon that Statute, the Defendant 

concluded } $i Aio, where it ſhould have been, if he ball be 
anſwered, and cited 24 E. 3. 26. 34 H. 6. 8. 11 Rep 52. Clench 
the Clerk ſbewed a Record Paſch. 2 Car. B. R. Rot. 331. Where the 
Defendant aſter w Outlawry in the Plaintill, and de- 
mands judgment of the Bill; And Judgment was, That he ſhall an- 
ſwer further; And the Court agreed to that. Noy 29. Trin. 2 Car. 
een 
5. In Debt b an Obligati endant pleads, That 
the Plaintiff is a Recuſant, and convicted according to the Statute of 21 
ac. cap. 5. and demanded Fudgment of the Action. The Plaintiff replies 
Nul tiel Record; and a Day was given to bring in the Record. Crowley 
J. demanded what Courſe he would take to make the Record come in; 
and ſaid, That the Indiitment was before the Fuſtices of Peace; And the 
Court faid, That the Detendant ought to bave pleaded Fudgment if be ſball 
| be anſwered; for the Diſability is only quouſque &c. And the Direction 
of the Court tor the bringing in the Record, was, That a Certiorari fall 
be directed out of that Court to the Fuftices of Peace where the Indictment 
was taken; For Precedents were alleg'd, That that Court ſent a Certio- 
rarĩ to the Juſtices of Aſſiſe (a fortiori) to certity that in the Exche- 
quers and fo come by Times into that Court &c. Herl. 18. Paſci. 3 
C. B. The Cafe of a Recuſant Convict. | 
6. In Ejectment for the Rectory of B. the Caſe was, That the Ear 
of S. being a Popith Recuſant Convict, preſented the Leiſor of the Plain- 
riff, who was inſtituted and inducted ; but the Record of the Convidum 
being burnt, the Defendant oſſer d to prove it by the Eſtreat made thereol 
in the Exchequer; and by an Inquiſition found and returaed into that Court 
ot Recuſants Lands; and it was held by Hale Ch. B. and the Court, 
That in ſuch Caſe a Record may be proved by Evidence, becauſe the 
Conviction is not the direct Matter in Iſſue, bur only an laducement to 
it; But then the Evidence muſt be ſtrong and cogent; and accordingly 
the Evidence was admitted; But then by the Eitreat ot the Conviction 
into the Exchequer, it appeared to bave been the fame Aſſiſes at which 
the Party was preſented as a Recuſant, which is not allowed either 4 
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Recuſant. 


the + Starure of 23 or 29 Eliz. For they ditect a Proclamation to be made 
ic the fame Aifites when the Indictment is taken, that the Body of the 
| (04-nder tall be render'd to the Sheriff of the County before the next 
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Atiſes; d, Thar the Conviction = _=_ 4 
* 2 


that the Plazntiff, berng a Popiſb Recuſant, was indiffed tor not 
pon to Church for eleven Months, and ſets forth the Indif ment and None = 
Coviczzon at large, and concluded Prout Patet per Recordum, 3 De end ant 
the Coviction to be Secundum formam Statuti in Hujusmodi u &c. pleaded in 


to this the Cour: agreed. But this Indictment being in the uſual Form, bad — 
and the Plea faying, that the Plaintiſf being Papalis Recuſans was in- tion; 4 


is fulficient to thew what Recuſancy it is, and adjudg'd the Plea good. i. F 0»- 


3 Lev. 66. Trin. 24 Car. 2. Ricaut v. Tomlin. _—_—_ | 
ill, decauie 


8. If a Man is iudicted on the Statute of Recuſancy, Conformity is a 
ood Plea ; but not if an Action ot Debt is brought. Mod. 213, pl. 46. 
aſch. 28 Car. 2. C. B. Anon. | 

9. Tho? the Statute ot Recuſancy fays, That an Outlatry for Recuſan- 

cy, ſhall not be revers d tor Want of Tou, yer in Serjeant Tłindar's \V ite's 
Cate, 1 W. & M. it was adjudg'd that it thould be, that the Statute 
might be made Senſe : But an Iadidt ment or Information tor Recuſancy, 
thall not be quofb d tor Want of Form. Bur yer on Traverſe ot the Fact 
and Bail given, the Outlawry thall be reverled tor Form; but on the 
Reverfal of an Outlawry in an Intormarion tor ſending Children leon 
Hen to be bred Papiſts, the Detendants mult plead luſtanter. 5 Mod. 141. 
Mich. ) W. 3. 'The King v. Hill. 8 | | 
10. In Cale againſt the Detendant, he pleaded a Con dict ion of Recu- 
ſancy at the Lens, in Diſability of the Perſon ot the Plaintitt, and 
concluded Prout Patet de Recordo. Upon Demurrer it was objected, that 
this Conclution made the Plea ill; tor the Conviction of Recuſancy. be- 
ing at the Setfions, which is a Record of of another Court, it fbou/d be 
Pleaded with a Prof ert hic in Curia ſub Pede Sigilht ; beſides, this Record 
being made by the Clerk of the Peace, is traverfable, tor he is no more 
than a miniſterial Oificer, and theretore tis not a Record to conclude 
the nt of this Court, and fo ought not to be pleaded here as a Re- 
co o which it was anſwered, That it the Record ot itſelf be made 
the Diſability, then it ought to be pleaded (as objected on the other 
Side) Sub Pede Sigilli ; but this Record did not make the Diſability, I ut 
i only an Evidence of it. Tis true, the Clerk ot the Peace in Certity- 
. ng this Record, is bur a miniſterial Officer; but tis nor a material | 
| Uuu jection, 
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jection for the Plaintiff to ſay fo, becauſe he hath an Opportunity to 
to traverſe it, and to try the Fact; but here the Plainritf, by demurring 
to this Plea, hath owned the Fact, which otherwiſe ought to have been 
proved by the Record. But this was denied by the Council for the 
Plaintiff, who ed, That by the Demurrer the Fact was not conteſſed 
for the Flaintiſf demurred, becauſe the Defendant had not pleaned the Fat 
and nat to the Fatt pleaded. 8 Mod. 43, 44 Pafch. 7 Geo. 1922 
Calvin v. Fletcher. | 
11. Another Objection was, That the Statute 3 Fac. cap. 4. gives the S. 
ions Power to make Proclamation againſt Recnſan:s to render themſelves 5 
which if they do not, and that the Default is recorded, that ſhall be taken fur 
as ſufficient a Convittion as a Trial by Verdict; now the Defendant hath not 
pleaded that any ſuch Default was recorded at the Seiſions ; rheretore 
this being in a Criminal Caſe, wherein the utmoſt Certainty is required, 
this Plea cannot be good without purſuing all the Circumſtances required 
by the Act. The Anfwer was, That the Statute requires the Convittion 
ſhould be certified into the Exchequer, with ſuch condentent Certainty that the 
Court may award Proceſs thereon ; and the Detendant hath pleaded, that 
it was certifie4 there, which could not have been done unless che 
—_ had been Recorded at the Seſſions. 8 Mod. 44. Calvin v. 
12. Another Objection was, that the Deſendant did not ſet forth that 
the Plaintiff had not taken the Oaths fince the King's Acceſſica to the 
Crown; for if in Fact, he had taken them ſince that Time, then the 
Statute doth not extend to him; therefore this Matter ought to have 
been ſpecially ſet forth, like a precedent Condition by him who is to 
have the Benefit of ir, (viz.) That the Plaintiff was a Perſon on whom 
the Act Arraches. Fur by the Statute 1 Geo. it is enacted That all Perſons 
who ſball take and ſubſcribe the Oaths inthe Manner appointed by that AF, are 
indemnified from any Penalties and Incapacities c. incurred by any former 
Neglect. The Anſwer was, That by the next Clauſe in that Statute ic 
that this doth nt extend to any Perſon, other than [itch who entitle 
themſelves to any Offices or Places of Truſt, tor thoſe only are indemnified 
from any Incapaciry incurred, and may bring any Action if they have 
taken the Oarhs ſince the King's Acceſſion to the Crown. Sed Adjour- 
natur. 8 Mod. 44, 45. Calvin v. Fletcher. 


we (R) Proceſs and Convidtion. 


One Phorbes x, 3 Fac. 1. 4 JONACTS That Fuftices of Affſe, Goal Deliver, 
of Gloucef- 15 and Peace have Potuer to hear and — ail Of- 


7. 
dicted at the feces 457 this Act; as well for not receiving the Sacrament according ib 
Quarter- this Aft, as alſo for not coming to Church according to the former Laws; and 
* in lilemiſe to make Proclamation that they ſhall render themſelvcs to the Sheriff 

„ir Cin. or Bailiff of the Liberty where they are, before the next Ajiſe, Goal Delivery 

Glouceſt. or Seſſions reſpefFively : And if at the next Affiſe or Se/rons, the Offender 
fl. Memo- ſhall not make Appearance, that Default, being Recorded, jail be talen 4 
rand quod as ſufficient a Comvidtion in Lam of the Offence, as if pan the ſame Indici- 
lem Seſſion ment 4 Trial by Verdict had been had, and found againſt him aud Recorded. 
Pacis Tent' apud Civitatem Glouceft” in Com. ej Civitatis, 13 Nie Fanuarii, Anno Regni Domin! 
Car. 2. &c. 30 Coram Johanne Wagſtaff, Ar. Juſticiariis ipſius Domini Regis ad Pacem &c- Nec 
non &c. Per Sacramentum 8. F. &c. [of the Jary] Bonorum & Legalium hominum, (not ſaying Com. 
Prædict '] ad inquirend* &c. Przſenrat* exiſtit, quod Jacobus Pnorbes de Civit. Glouc' Gen. |! 
Die Januarii, 30 Car 2. Apud Civit. Glouceſt. pred” fuit ZEtatis of 16 Ycars and more, and 614 nat 
come to Church &c. Infra Spatium Sex Menſium Integrorum extunc Prox Seqen &c. Er ſuper hoc, 
facta hic in eadem Curia publica Proclamatio pro Domino Rege ſecundum Formam Statut, 8 
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he ſaid James Phorbes render himſelf to the Sheriffs of the ſaid City before the next General Quarter 
ns to be held for the ſaid Ciry, which he had not done, of which he is convicted. Upon this 
Conviction, Phorbes brought a Writ of Error, and tho' the Conviction was very vitious, yet it being 
no Judgment, a Writ of Error lies not thereupon ; For the Stat. 3 Jac. cap. 4. Directs that after 
Proclamation made, and upon every Default recorded, it ſhall be as ſufficient Conviction in Law, 
as if a Verdict had been found at a Trial upon an Indictment and recorded, ſo that it is no Judgment; 
bur the Statute gives Proceſs upon it for the Forfeiture, and the proper Remedy is to quaſh it in the 
uer Faults in the Record are; 1. That the Seſſion is held 13 Fan. 30 Car. 2. and the 
Party is indicted at the Seſſions, for not coming to Church from 1 Jan. 30 Car. 2. for 6 Months, which is in all 
bur 13 Days after the Setſions held, and fo impoſſible. 2. The Indictment is Per Sacrament um Bonorum 
ꝙ Lecalinm Hominum, but not (Com Prad.) both which were held Faults to have quaſhed the Idi a ment, 
but rot without firſt Conforming, as that Stat. of 3 Jac. requires; and fo De t was left to have 
bis Remedy in the Exchequer. Raym. 434 Paſch. 33 Car. 2. B. R. Phorbes's Caſe. — See (Q) 
pl. 11.—SEE (S) pl. 3, 4 | 


$ g. Every Conviftion ſhall, before the End of the Term next following, 
be 224 ins the Exc ns in ſuch area Certainty that rs Court. 
m2y thereupon award Proceſ's 15 the Seiſure of all the Offenders Gods, and 
to Two his Lands and Leaſes, in Caſe the 20 l. per Month be nut paid 
as atoreſaid. ; 

K 4 The Sheriff upon Lawſul Writ, may juſtify to break an Houſe for 
the Takang of a * — 1 — a . 

2. Ev 11h Recuſa ing convi ma tach a 
Writ 3 nord capiendo, being by the Star. 3 Jac. 5. Excom- 
municated, being convicred. Per Coke Ch. J. and to per Omnes. 
2 Bulſt. 155. Mich. 11 Jac. The King v. Griffith & Holland, & al. 
3. Upon an Information againſt a Recufant for the Penalty it was Hall. R. 90. 
objected that the Party had not been convicted, and fo not liable ro the 8 P. lv 
Forteiture. But it was reſolved by the Court upon Demurrer, that a ed upon 3 
Conviction pon the ſame Proſecution which is brought tor the Forfeiture, ts Authority 
4 ſufficient Conviction within the Words and Meaning of the Act. And of that 
tha fo it had been held by all the Judges of England. 11 Rep. 59. C ol 
Mich. 12 Jac. Dr. Folter's Cafe. Mick.” 

| | 13 Jac. 

B. R. The King v. Law.— 3 Bald 37. 8. C. 


4. Whether the Necuſant be convicted pon Verdict, Confefſion, or De- Rall. R. 89. 
mrrer, it is a Conviction within the Meaning of the Act. Retvlv'd up- CUE. 
on Demurrer. 11 Rep. 60. Mich. 12 Jac. Foſter's Cafe. 

5. Upon an Information tor Recuſany tor 11 Morhs, it appeared at the 
Trial at tae Bar that Deſendant was fick for great Parr of the Time; Bui 
it being all-g*d that the Party was 4 Recuſaut buth before and after, the 
Court ſaid that ſhould be no Excuſe ; For it thall be intended an obſti- 
nate Forbearance : Whereupon Detendaat was found guilty for all the 
Time. Cro. J. 529. Paſch. 16 Jac B. R. Parker v. Curſon, & Ux. 

6. An Intormer made his Demand as tor a Recuſancy for 11 Months, 2 * 


when of his own Shewing it appear d to be for 13 Months, except one Day. 25 m * 
And fo it was objected in Arreſt of Judgment, that it appeared not for ge sir Geo. 
which of the Months, the Forfeiturè was demanded ; Sed non allocatur; Curſon's 
For tho he has not demanded ſo much as he might, yet it is well enough, Cafe. 
and for the Detendant's Advantage; and the Recovery ſhall be intended 
tor the 11 firſt Months; and the Adding of more is not material. Cro. 
J. 529. Paſch. 16 Jac. B. R. Parker v. Curſon, & Ux. 
7. In an Action Qui Tam, upon the Stat of 23 Eliz. the Defendant Hurt 82. 
emurred to the Declaration, and after Joinder in Demurrer the King &. C by 


4 ; yet it was refolved that none of the Proceedings were abated ; For it _ _—_ 


is merely the Suit of the Party, and therefore, by the Stat. 1 E. 6. it is rington v. 

not Diſcontinued. Cro. C. 10. Trin. x Car. C. B. Lionel Farring- Arundel. 

ton's Caſe g Ho Con- 
| Crence 


with all the Judges of Serjcart's Ian 


(S) Error 
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(S) Error in Proſecution &c. 


1. U Our Perſons were indicted upon the Statute 23 Eliz. and the Indi. 
ment was, Quad illi nec eorum uterque venerunt to any Pariſh Church, 
It was objected that the Indictment was not good; For that Urerque 
reters to one of them, and not where they are many, as here, and ſo is 
an infentible Word, and conſequently nothing laid to their Charge; 
W hereupon the Juitices Cn thereot, demanded the Opinion ot the 
Grammarians, who ſaid the Word aptly fignifies One of them, and is 6 
uſed by all Writers; Wray faid, It ſhall not be taken tor Quilibet in an 
Indictment; but Fenner ſaid it is Surplufage, and thall not hurt. Le. 241. 
pl. 326. Mich. 32 and 33 Eliz. B. R.Sheldon's Cale. 
S. C cited 2. An Indictment of Recuſancy was, Contra Fermam Statuti, and held 
by che do de ill; for it to have been Contra Formam S$tatutori:m of 1 Eliz. 
Name of & 33 Eliz. Cro. E. 750. in Caſe of Dingley v. Moor, cites it as Shel 
Talbot and tums Cafe, and Popham faid the Reaſon was, becauſe the Staute of 
Shelden's 23 Eliz depends upon the 1 Eliz. For it is that every one that retuſes to 
Calc, and go to Church, againſt the Form of the Statute of 1 Eliz. thall forteit fo 
Maw wy n het tier If & had dew fie afe Ofiree and, ic Kod doen 
e Was : | or ence only, it ha a 
8. Seid. 2. P. adjudg'd upon an Information Cro. J. 142. pl. 19. Trin. 4 * 959 
Broughton v. Moore. The fame Objeftion being taken upon an Information for the Penalty, Non 
allocatur ; For tho” the 1 Elia. dĩrects all Perſons to come to Clurch, yet the 23 K. x. alone gives the 
Penalty. 3 Lev. 61. Trin. 33 Car. 2. C. B. Parker v. Webb. 


Upon an 3. 3 Fac. 1. cap. 4 S. 16. No Iadictment for not repai ing to Church, but 
Information 4 fenting himſelf for one Month, or nor receiving the Sacrament, nor an 
for Recu- a bu 7 4 + 7 
fancy by an Proclamation of Outlawry, or other Proceeding thereupon, {1211 be avoided or 
Informer, it reverſed by any Default in Form, or other Defect, other than by Tr.:cerſe to 
| was objected the Point of Not coming to Church, or Not receiving the Sacruicul. 

rg % > 9.17. Provided, that if any Perſon ſo indicted fbail ſubinit and conform 
ſuch Proſe- Þimſelf, and repair to the Pariſh Church, and if there be none iich, then to 
cution, the the Church next adjoining to bis Dwelling Cc. and receive the Sacrament ar- 
hs bw cording to the Laws of England, ſuch Perſon ſball be adiitted to avoid and 
=- — 4 reverſe the ſaid Indii ment, and all Preceedings theren pon. | 
Suit of the King, and ſo be twice puniſh'd for the fame Offence. Bur it was a judged upon Demurrer, 
that in ſuch Caſe the Defendant might diſcharge himſelf by pleading Autertoits (ou i; for rho' the Statute 
3 Jac. 4. provides that no Proceeding ſhall be avoided for Default of Form, or other Defe't wharſnever, 
yet the Recuſant may well plead any Collateral Matter, as Par. on, Submiſſion, Avterfoits Convict, o 
other Bar debors; for the: extends only to Defects in the Indictment or ocher Pre ce:dings. 11 
65. Mich. 12 Jac. Dr. Foſter's Caſe. may anſwer as to Matter, tho: not as to Form. Per Croke | 
Roll. R. 95. S. C. See (Q pl. g. | 


1 4 Error was brought of an Indictment of Recuſancy, and the Excep- 
IT. tions were, 1ſt. That the Indictment is Apud Caſfirim Winton, a ſaying 

ohn, $ C. in what County or Pariſh Winton is. 2dly. It is Coram John Finch &c. 
Writ Fafficiariorum de Gaila deliberand. not ſaying Juſticiariorum ad Ai & 
of Error ad Gailam deliberandam. zdly, That Defendant is indicted by tlie Name 
dae Aeg, of Dominum St. Taba, without any other Addition. qvhly, That the Ia. 
for he is dictment is, Quod non acceſſit ad A. Ecclgſiam predict. when 10 Church 


judiced was mentioned before. But the Court held, That none of the 15 
by the Jadg- were material; and it was doubted whether any Exception co d be 


ment, and good, the Statute of 3 Jac. 4. being expreſs, That a Conviction ſhall 
5 . 8. not be diſcharg d for Detaulr of Form or other Matter, till the Party has 
tute, tho* conform d. But becauſe in the Judgment ( [deo capratur) was lllittel⸗ 
— which is apparently to the King's Prejudice; theretore the Judgment — 
| | revers d 


r 
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24. Cro. C. Trin. 14 Car. B. R. The Marqueſs of Win- And becauſe 
revers Py $04. 14 Marq 0 he Judy 
| Ferisfecit inſtead of Forisfaceret, it was held not good. 


YA 4 


(T) Diſability to Purchaſe &c. 


1. DD 

to carry an Agreement into Execution, it appeared that 
the Phainciif was 2 Recufant convict, and fo a Perſon excommunicare. 
Bur per Cur. The Detendant has anſwered him there, admitting him a 
Perion able, and it is now tuo late to have that Plea. And a Prohibition 
was denied. Noy 88. Anon. =: 

2. 11 & 12 V. 3. cap. 4. S. 4 Enatts that if any Perſon educated in the It is re- 
Pop Religion, or profeſſing the ſame, ſhall not within 6 Months after he or markavic, 
ſhe attain the Age of 18 ears, take the Oaths of Allegiance and Supremacy, _=_—_ 
and alſo (ul:ſcribe the Declaration ſet dum and expreſs'd in an At made in . 
the zoth of Charles 24 to be by bim or her made, repeated and ſubſcribed in the Cafe 
the Courts of Chancery or B. R. or Qftarter-Seſſfons of the County where ſuch where the 


Perſus ſpail reſide, every ſuch Perſon ſhall, in Reſpect of bim or herſel Papift is un- 
and —— or in Reſpect of any of his, or her Heirs 75 fterity, be able ** 


rund made incapable to inherit or take by Deſcent, Deviſe or Limitation, in any Lanas 
Poſſe ron, Re verſion, or Remainder, any Lands, Tenements or Hereditaments come to lim; 
within England, Wales, or Berwick upon Twced ; and that during the Life = SES 
of ſuch Per/oa, or until be or ſbe do take the ſaid Oaths, and make, repeat, ove rs 
and ſuLſcribe the ſaid Declaration in Manner as aforeſaid, the *next of bis or when the 
her K-ndred, which ſhall be a Proteſtant, ſhall have and enjoy the ſaid Lands come 
Lands Sc. without being accountable for the Profits by him or her received ©* —_—_— 
during ſuch Enjoymen. thereof, as atoreſaid ; but in Caſe of any wilful Maſte him hei 
committed on the ſaid Lands Vc. by the Perſons ſo having or enjoying the utterly dif. 
ſaiue, er any other by his or ber Licence or Authority, the Party diſabled, his, abled to 
er ber Executors and Adminiſtrators, fall and may reccver treble Damages for — gs 
the ſame, againſt the Perſou committing ſuch Waſte, his or ber Executors or id. Win 
Admin ſtrators, by Action of Debt in any of His Majeſty's Courts of Record Rep. 3 54. 
at tiefimiier ; an that from and after the toth Day of April 1700. every Trin. 1717. 
Pant, or Perion making Profeſſion of the Popiſh Religion, ſball be diſabled, —— 500 
and 1s hereby made incapable to purchaſe either in bis er her own Name, or in 1; 12 
the Name of any other Perſon cr Perſons, to his or her Uſe, or in f Truſt for adudg d. 
lum or her, any Manors, Lands, Profits out of Lands, Tenements, Rents, + That a Pa- 
Terms, or Her:d1:aments with:n England, Wales, or Berwick upon Tweed ; biſt my de- 
and that all aud ſingniar Efates, Terms, and any other Interefts or Profits —_— "a 
whatſoever out of Lands, from and after the [ard roth Day of April, to be which Cate 
made, juffcred, or done, to or for the Uſe or Beboof of any ſuch Perſoa or Per- it was agreed, 
ſens, or upon any Truſt or Confidence mediately or immediately, to or for the That where 
Benefit or Relief of any ſuch Perſon or Perſons, ſhall be utterly void aud of ane die. fg 
EHect, to all Intents, Conſtructions and Purpoſes whatſoever. an Eft.te of 
91 agen ant — in * 1 * (tho* a Papift) for the Benefit of his Heirs ; and that the next Pute. 
N 9:14 orly 2 Rieht to t m o during \ 1 a1 2 
Abr. +99. Pack. ol CB 8 Bringloe —_ a nas dude Lo 


A Deviſe to a Papiſt is a Purchaſe within this Act, but that is where ſach Papiſt is a Serancer to the 
Inheritance, but not where a particular Eſtate or Intereſt comes to the Heir at Law by a Devi; for 
that is but a 1/odfication of that Eſtace which would otherwiſe deſcend to him, ſo is he is under 18, and 
conforms within 5 Months after. 9 Mod. 1-9. in the Houſe of Lords, Roper v. Radcliffe. <S. C. 
cited by Ld. C Packer. 2 Wrms's Rep. 9. in Caſe of Hill v. Filkins. 

A Papitt abore 18 and an balf Years of ge, is not capable of taking Lands by a Deviſe, and the Word 
(Purchaſe) in the latter Clauſe, is n{e1t in Contradiſtinction to the Word ( Deſcent) notwithſtanding tit was 
urged chat the Expreſſion of {Purchaſed by a Papiſt) eſpecially when the Words following, vir. { + hi 
*n Name, or in the Name of any other in Truſt for bim) mult be intended where ſuch Papilt is active, 

| XX ard 


. 
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ard does forrething for himtelf; whereas in Cafe of a Device, or Settlement upon him, the Perſon tak. 
ing is meerly patlive, and may know rothing of the Mater before it is done. And it is now ſettled 
the Houſe of Peers, that either a Deciſe or Settlement to a Perſon profeſſing the Popiſh Religion, of above 
18 and 1 half Years of Age, is cid, and the Perſon not capable of Taking ; the Act intending utterly 
to diſable the Pa: ĩſt of that Age to take any new Acquiſitions, or what was not his ancient Inheritance 
2 Wrrs's Rep. 4. 5. cites the Cate of Roper v. Ratcliff. : 
But if uch Papiſt was alete 18 and 1 half before the making the Statute, ſo as it was impoſſible to com. 
ly with the Statute, then ſuch Perfors are not within the Clauſe, nor ſhall ſutter by it. 2 Wms“ 
ep. 361. 364. Trin. 1726. Carrick v. Errington.——2 Wms's Rep. 364. ſays that this Decree was 
afterwards «fi: md on Appeal to the Houſe of Lords. 

A Decije of tle Perſonal * to a Papiſt under 18, who afrerwards turns Proteſtant, was admitted to 
be yu 2 V\ ms's Rep. 7. Paich. 1722. in Caſe of Hill v. Filkins. 

. deviſed Lands to Truſtees and their Heirs, to the Uſe of the eldeſt Son of B. for 2 Years next after ber 
(A.'s) Leath, und if citi in thoſe tcro Tears the ſaid eldeſt Son ſhould become a „ then to the Uſe of 
ſuch, eldeſt Son in Tail Male; and for Want of ſuch Conformity, then to the Uſe of the ad. and every 
ocher Sn of the ſaid B. being a Proteſtant, and to the Heirs Males of their Bodies being Proteſtants. aud 
for H aut of ſuch Conformity in any of the Sens, or if they ſhould die without Iſſue Male, then to the Uſe of 
the eldeſt Darrghter of B being a Preteſlant, and to the Heirs of her Body, being Preteſtazits ; Remainder to 
the 2d &c. Daughter of B. being a Proteſtant in Tail, Remainder to the eldeſt Son of C. (who actually 
was a Proteſtant.) A. had ſeveral Sons and Daughters, the Sons cnere and continued P. piſtt, but the ei 
deſt Dar:chter at above 18 and 1 half Years old conform d. Ld C. Macclesfield held, That the Conformity | 
was a Condition precedent to the taking che Eſtate, and that the Act of 11 & 12 W. z. 4. does not affect 
this Caſe; for this Deviſe isnot to a Papiſt, but excluſive of a Papiſt, ard that if the be a ſincere Con. 
vert, ſhe is intitled to take; but in Regard there might be ſore Doubt of the Sincerity of ber Centerſion, he 
directed it to ſtand over. 2 Vms's Rep. 132. Paſch. 1723. Cartaret v. Cartaret. | 

And it appears by what was ſaid in the above Caſe by the Court, tho” not taken Notice of in the State 
of the Cafe, that the Vill cl arged the Lands with Annuities to ſeveral of the Brothers and Siſters ; and it be- 
ing ſaid that they were Papiſts, Lord Chancellor directed the Maſter to inquire what Age they were of 
at A.'s Death, and when the Annuities were to veſt; and faid that if they were above 18 and 1 half, the 
Devi'e to them is void, but if ſo young as 3 or 4 Years old and ſo incapable of Proj-fſing the Pepiſh Relivion, 
they ſcall retain the Annuities til 18 and 1 half, from which Time the Annuities are to go to the Prote- 
ſtant Kindred, tiil the Death or Conformity of the Annuitants. But his Opinion was, That if ttey were 
13 or 14 J ears old at the veſting of theſe Annuities, then might be looked 11pon as capable of Profeiſing 
the Popiſn Religion, and if in Fact they did profeſs it, as were incapable, and the Deviſe to them 
void. 2 Wms's Rep. 134. 135. 10 Mod. 512. S. C. | 

+ The Statute extends to Truſts as well as Legal Eſtates; and therefore where a Remainder was limi- 
ted to Truſtees to preſerve Contingent Remainders, and to let the firſt Remainder-man, who was a Pa- 
piſt, take the Remainders and Profits during his Life ; this laſt is a void Truft, tho. the Truſt to pre- 
terve the Contingent Remainders to the firft &c. Son of the Papiſt, is good. Per Lord Ch. King. 
2 Wms's Rep. 36 . Trin 1726. Carrick v. Errington. 

+ By the expreſs Words of this Act, a Term jor two Years ; nay, for ought I can ſee, a Term for on 
Tear, or for any certain Time, is prevented from being made to Papiſts. Per Pratt Ch. J. 9 Mod. 192.in 
Caſe of Roper v. Radcliffe. erhaps for Half a Year. Ibid. 193 — And the Truſt of a Term is 
as much within the Act as the legal Intereſt of a Term Per Pratt Ch J. Ibid. 192. | 

Lord Dover, being poſleſs'd of a long Term for Tears, made his Will, and his Lady, who was a Pa- 
piſt, Executrix thereof. And it was reſolved by my Lord Chancellor, That notwirhſtanding the Diſ- 
abling Act of 11 & 12 W. 3. The Term veſted abſolutely in her, and this was not a Purchaſe within that 
Act. And he faid that a * 8 be he — ar in wry hed Courteſy, becauſe in all theſe Caſes 
it is by Operation of Law, and not by any Act of the 5 Eſtate comes to him. 3 New Abr. 799 
The Late of — Dover's Will. =P | | e alive 


S. C. Cited 3. Lands deviſed to a Papiſt is a Purchaſe within the 11 & 12 W. z. 
zes And if Lands are deviſed to pay Debts and Legacies, and a Papiſt is 
SC cited made Re/iduary Legatee, or is Heir at Law, the Lands fo deviſed thall as 
er Lord C. to them be deem d as Lands, becauſe fuch by Payment of the Debts &c. 
ing. 2 may ſtop the Sale, and require a Conveyance, tho? as to Creditors and 
Vin Rey: other Legatees, ſuch Lands ſhall be deem'd as Money. 9 Mod. 167. 
**Carrick Roper v. Radcliite, in the Houſe of Lords; and fo revers'd a Decree ol 
v. Errington, Ld. Ch. Harcourr. | 
and fo ruled | 
by his Lordſhip ; and agreed, and given up by the Counſel on all Sides. 


4- A Papiſt being Tenant in Tail ſuffered a Conmon Recovery, and de- 
clared the Uſes to himſelf and bis Heirs. This was held not to be a Pur- 
chaſe within the Statute of 11 & 12 NV. 3. 4 9 Mod. 172. Hill. 5 Geo. 
Ld. Derwentwarer's Caſe. 

A Papiſt 5. If a Papiſt is ſcis d of a defeaſible Eſtate, and lkv:ies a F wth Pro 
Se in — clamation, and 5 Years paſs without any Claim, the Eitare is now be- 
Xoris, © Come 
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comes indetealible ; this is an Alteration of the Eſtate, but no Body will bei g ii 
ſay it is 4 Purchaſe. 9g Mod. 175. in Lord Derwentwater's Cale. 2 — 
yi ec .arteſy 


„„ Fine ith his Wiſe. And it was decreed that he cold take no larger Eſtate under the Fire than 
AN tho* as large a one he might. Cates in Chanc. in Lord King', Lime. 30. Trin. 11 Geo. 
1. Withringron v. Banks and Cote ſworth. 


6. A Papiſt ſertles Land on his Son with a Power of Revocation, and after 
he execures that Power, fo that the Eſtate is reveſted in the Father; this 
* an Alteration of Eſtate, but was never yet call d a Purchaſe. Arg. 9 
Mod. 155. in Lord Derwentwater's Caſe. 
7. Papiſts cannot take by Leaſe or Grant, and conſequently they can- S.P. Arg.9 


not take a Mortgage. And it is within the expreſs Words of the Act ; n 1 * * 
for it is an Intereſt in Land, and on Nonpayment the Eſtate is abſolute Deruent- 


in Law, and his Intereſt is good in Equity to intitle him to receive and water's Caſe. 
enjoy the Profits till Redemption Or datisſaction; and on a Forecloſure A Mortgage 
he has the abſolute Eſtate both in Law and Equity. Per Pratt Ch. J. 9 % made 
in the Caſe of Roper v. Rade lil | 22 
Mod. 196. in of Roper v. e. 8 
to a Frete- 
an! for a full © nſideratien. An Ejectment was brought 2gaint the Aſſignee by a ſubſequent Mortgagee, 
rg recovered of Reaſon of the Diihility of the firf Mortgagee. All this appeared _ Bill 
brought in Charcery ; and my Lord Chancellor was of Optnion, that a Mortgage to a Papiſt is void. 
Bur in this Cate the Aſſignment to the Proteſtant, and the Trial in Eęctment, were both before the 
3Geo. 1. which, were it ocherwiſe, would i: ſeems have made an Alteration. 3 New Abr. 799. Mich. 
1729. Pelham v. Fletcher. 


8. A Remainder was limited by A. to B. a Papiſt for Life, Remainder MSS. Rep. 
to Truſtces to preſerve &c. Remainder to the „ Sc. Son ot B. ta Tail Male, A '5 
Remainder to C. a Frote//ant, in like Manner; Remainder 70 his en right Ruine 
Heirs. The right Heirs were two Sitters, Proteſtants. Lord C. King v. Carrick. 
held, That the Rents and Profits of the Premiſes, from the Death of A. 
the Grantor, ſtould go to the Sitters during the Lite of B. tor it ic 
ſhould go ro C. it could not after ards go back to any Sons oft B. who 
might be Proteſtants; and that this being an Hardihip and Monz to a 
third Perſon, and tho? in Favour ot C. the next in Remainder, in order 
to let him in to take the Profits immediately, it was inſiſted that the Set- 
tlement being by Leaſe and Releate, the whole Eſtate paſs'd out of the 
Grantor, and could not return to him again, but muit go to the next in 
Remainder; and that this being a Truit which is a Creature ot Equity, 
the Court ought to let C. into Poticthon, and that in Cate B. | 
leave Proteſtant Sons, the Court might then order the 'Truit tor them; 
et his Lordihip faid he would not take ſuch extraordinary Power on 
umſeli, and the Intent of the Statute was more plainly complied with 
by conttruing the Truſts void as to the Papiſts only, without letting the 
next Proteſtant Remainder-man into Poſſeſſion betore his Time, and fo 

judice the Sons of B. 2 Wms's Rep. 361. Trin. 1726. Carrick v. 

rrington. | 5 

9. A Pill was brought, pray ing that Defeadant mig ht aliſco ver whether Ti, it is ob. 
ö &. (under whoſe Will the Defendant claimed) was a Fapiſt, or not. The jected, That 

t pleaded the Statute of 11 & 12 V. 3. And the Lord Chancel- this 5 zt the 
lor was of Opinion, That he was not obliged to diſcover ; That there 2 8 
no Rule better eſtablithed, than that a Man thall not be obliged to anſwer cſs he 
to what may ſubject him to the Penalty ot an Act of Parliament. And Eftae was 
there can be no Doubt but this is a Penal Law, inflicting Difabiliries or erer v. 4, 
ities. It a Bill is brought againſt the Perſon tor a Diſcovery whe- 2 _ 
ther he is a Papiſt or not, he is not bound to diſcover; ad where is the never be de- 
rence between him and the Perſoa claiming under him? Belides, vette, yer 
what ſways with me very much, is the great Inconvenience that would 3 fails under 
tollow ſhould this Plea be diſallowed; we ſhould have nothing in this 1 
Court but Bills of Diſcovery whether ſuch and ſuch Perſons were Papiſts, an [2:204- 
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Diſability or not. And Nobody knows what Confuſion would follow ; therefore 

A by Actof the Plea muſt be allowed. 3 New Abr. 799. Trin. 12 Geo. 2. Smith v. 

Parliament, Read. | | 
certain] 

— 5 enalty as the Forfciture of an Eſtate by a Perſon who had a Right to enjoy it before the For. 

feiture. Per Lord Chancellor. Ibid. | 


Mc. 
MC. 


r 


(U) How a Papiſt is Affected by 11 & 12 W. 3. 4 


1. iſt under the Age of 18, at the Time of making the Statute 
— | —_ 12 V. 3. 4 may take either by Deſcent or Purchaſe, ard 
the Time of the Word Purchaſe in this Statute is only a Modification cf the E fate, and 
mating the thall not be taken in the full Extent of the Word; for thoſe Purchaſe 
10 , z. are are intended only by the Statute, by which Papiſts enlarge and extend their Land. 
within the ed Intereſt, and not where by Deeds of Settlement the ancient Famil 
— Eſtate 1s new modellV'd, without making any new Acquitition. So that 
cms. even at this Day a Purchaſe by Limitation in a Settlement, or by a De. 
tho* our of ©" ax 4 | . Ar 4 
the Letter wiſe to a Papiſt under the Age of 18 Years, is good; fo as fuch Papiſt 
of the Act; within 6 Months atter he comes to that Age, contorm and take the Oaths 
* &c. otherwiſe he loſes the Pernancy of the Profits during his Lite only. 
being Heirs Per 4 Commiſſioners Delegates againſt 1. 9 Mod. 180. Hill. 5 Geo. Ld 
Derwentwater's Caſe. 


proper to | | | | | 
make 4 - 1g to ſet aſide a Conveyance got by Fraud. 9 Mod. 35. Trin. 9 Geo. Car- 


An Eftate 2. The Heir at Law, tho a Fog iſt, is capable to take the Inheritance; for 
forkrired for it is in him, tho? the next of Kin hath the Pernancy the Pro- 
by the next fits till the other becomes a Proteſtant, and the * Truſt limited to ſupport 
— Contingent Remainders, cannot be ſaid to be a Truſt for a Pa ilt, nor ihiall 
reftored to the Remainder-man take immediately. Arg. faid to be ſettled in Cafe of 
the Heirat . Roper v. Radcliff 9 Mod. 34. Trin. 9 Geo. in Caſe of Carrick v. Ex- 
becoming Tington. . | 
and taking the Oaths. 9 Mod. 34 Trin. 9 Geo. Sir Lawrence Anderton's Cafe. Lands were de- 
viſed to a Papift under 18, who before 18 conformed. The next Protettant Heir ſued for the Land, bur 
held that the Deviſe is good, and tho” he had not conform d, yet the Inheritance is in the Papiſt, and hall 
deſcend to bis Heirs, and he ſhall maintain an Action of M aſte, by Virtue of the Stat. 11 12. z. cap. 
4. Par. 5.6. againſt the next Proteſtant Heir, who is intitled to take the Profits during the Diftviliry. 
9 Mod 156. Trin 11 Geo. Hill v. Filkins. 2 Wms's Rep. 6. Paſch. 1722. 8 C. P:rk:r 
being a Papiſt at the Death of the Teſtator, the Eſtate would never velit ; but King C. 
conforming at 18 made the Deviſce capable. 10 Mod. 536. Hill v. Filkins 
. NS Limitation of an Eftate is to a Papift, who is diſabled by the 11 & 12 V 3. 4 jet it 
ſuch a void Limitarion, as that the Remainder ſhall immediately vef, as if the firſt was dead with- 
out Iſſue. Per Cur. 9 Mod 34. Trin. 9 Geo. in the Caſe of Carrick v. Errington, cited there as fer:i- 
in the Caſe of the Dutcheſs of Hamilton —— Ld. C. King held, That the Remainder ſhon'd cake Effect = 
_ preſently in the fame Manner as if a Remainder were limited to a Monk for Life, or to one that refu':s 
to take, or if ſuch Remainder-man had been dead, and no fuch Limitation had been. 2 Wms Kep. 
362. Trin. 1726. Carrick v. Errington. | | 


But per Cur 3. A Papiit muſt be accountable for the Profits fince the Time of the 
Se n Original Purchaſe; cited to have been fo refolved in Dom. Proc. in Cale 
| of Blake v. Blake. 9 Mod. 146. Trin. 11 Geo. in Cale of W. inter v. Bu- 


ordinary | 
Circumftances. 9 Mod. 147. in Caſe of Winter v. Birmingham. 


The der of 4 If 3 take Conveyance to their own —.— and it be undiſ- 
11 & 12 W. onveyance it is true 5 
| vol. 


z. ins bare over d, all is well; or if it be diſcovered, the 
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void by the Act, but then it revefts again in the firſt Owner or Truſtees. Difavility. 


a__—r 


i Ibid a 
per Pratt Ch. J. 9 Mod. 194. in Caſe of Roper v. Radclitfe. — - 
any s Diſability, but makes no Forfeiture ; ir prevents a Veſting, but diveſts nothing that is veſted. 


Ibid. 200. | 


e of Recuſant in General, See Diflenters, Preroga- 
Fon (P. a) &c. univerſities, = other proper Titles. 


* 


*Rediſſeiſin and Poſt Diſſeiſin. 


(A) Statutes. 
H. z. LNACTs, That if be diſſeiſed of heir + Freehold 11 
I. 20 H. 3. AN 4 nat :/ any ele tÞet Yee V 
cap. 3. and + before the Fuſtices of Eyre have recovered &i by on _— 
A Nong Diſefn, 2 


1 | Common, or 
the like, whereof if a Man be diſſeiſed, he may have an Aſſiſe of Novel Diſſeiſin 2 Inft. 82, 83.— 
Co: Litt. 1 54. obſerves, That Littleton in few Words hath made a good Expoſition of the Word Libe- 
 rumTerementum) in this Statute where in S. 233. he expounds it to extend to a Rent-Seck or Rent W 
For tho they are againſt Common Right, yet a Man has a Freehold in them. | 

+ Jultices in Eyre are named only for Example, and becauſe Aſſiſes were taken moſt commonly before 
them ; and tho' the Aſſiſe be taken in B. R. or Court of C.B or before Juſtices of Aſſiſe, yet it is within 
this Statute ; for tho the Words be ſpecial, yet the Reaſon of the Law is general; Et quando Lex eft 
ſpecialis, Ratio autem ralis, Generaliter Lex eſt intelligenda. 2 Iaſt. $3.— S. P. Co. Lit. 154. a. 
That the Statute is to be intended, before any other Juſtices that have Authority to take Aſſiſes; which, 
he fays, is worthy of Obſervation, being a Penal Law. — F. N B. 188. (D) S. P. | 

This Branch extends not to an Aſiſe of ort d'_inceſtor, or Darreign Preſentment, or Juris utrum ; 
But if a Man recovers in a Writ of Kediſſeifin upon that Recovery, he ſhall have a Rediſſeiſin and the 
like as often as he is rediſſeiſed. 2 Inſt. $3. cap. 3. Upon a Plaint in the Nature of a Freſbforce, 
according to the Cuſtom of a City or Borough, and a Recovery thereupon had, a Rediſſeĩſin does not 
lie; for no Kedifleifin lies but where the firit Plea by Writ. 2 Inſt. $3. cap. 3. — S.P. And 
alſo in ancient Demeſne there are no Coroners. Co. Lit. 154 a. — Here Ailiſa is taken for the Ver- 
dict of the Aſſiſe, as Litrleton expounds the ſame, Vel per Recognitionem &c. or by Confeſhon. Then 
the Queſtion is, W hat if the Recovery were upon Demurrer, or by pleadivg of a Recovery and Failer 
of it, or by any other Matter? And ſeeing Littleton ſpeaks generally, it muſt be underitood of all 
Manner of Recoveries in an Aſſiſe of Novel Þiſſifin ; and fo it is confirmed by rhe ðtatute of W. 2. 
Cap. 26. Co. Lit 154. a. And therefore if a Man ſue a , rit of Right clcſe in ancient Demeſne, and 
makes Proteſtation to ſue in the Nature of Aſſiſe of Novel Diiſſcilin, and recovers in that Writ, and after 
he is rediſſeiſed, he ſhall not have a Writ of Rediſſeiſin; becauſe the firſt Recovery was not by Writ 
of Afſe of Novel Diſſeiſin. Co. Lit. 154.——— $.P. F. N. B. 189. (G) for that Writ lies not upon 
an Aſſiſe at the Common Law. | 


Or by Cunfeſſton of them which did the Diſſeifn, * and the Diſſeiſce bath * And ſo it is 
N | - A | | F | 3 | . tbe 2 * 
Kan _m— delroered 1 the Sheriff, £ in = Ak 
and execures the Recov Entry. 2 Inft. $3, — Tho' the Statute mentions Seifin had by the 
Sheriff, yer Littleton, S. D (Execution had) generally; fo as whether it be by the 
or the Party, ſo as an Execution or Poſſeſſion be had, it ſuffices. Co. Litt. 154. a. 


If the * ſame Diſſeiſors, after the Circuit of the Fuſtices, or in the men * So 3s ie 
er 7 Bi eggs | . 
Time, kave difſciſed the ſame Plaintiff of the ſame f Freehold, — Lok 
ors; But here ien i; taken for Non alii, and therefore if the Recovery in the Aſſiſe were avainſt 2 DB- 
ſeifors, and cne of them rechſſeijes him again, he ſhall have a Rediſſeiſin againſt him; for he is not Alius. 
Ext if the Recctery had been againſt one, and } 5 ard another reailſeiſe the Plaintift, he ſpall not have a 


\& ; Rrdifl- iin, 


8 
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Rediſſeiſin ; for here is Alins ; And he cannot have a Rediſſeifin againſt the former Diſſeĩſor alone, be. 
cauſe he is Jointerant with another. Co. 2 a. b. . 
If 2 Copurcerers be diſſeiſed, ard recover in an Aſſiſe, if after they make Partition, and after they at FL 
verally dijſeiſed, they ſhall hate ſeveral Rediſſeiſins ; and ſo it is of Jointenants, for tley are [iden conque. 
rentes & non Alii. Co. Litr. 154. b. Alſo a Rediſſeiſin does lic again the Diſſeiſor who _. 
difleiſes, and againſt another to whom be made Feoffment after the 2d Diſſeiſen; for otherv ite the Rediſſei. 
for might prevent the Plainritf of his Rediſſeiſin. But in an A4jiſe againyt .4. and B. in which A. j, "Ia 
Diſſeiſor and B. Tenant, and the Plainritf recovers, and after be, who c found Tenant, dijſeiſes the Plain 
rift, he ſhall not have a Redifleifin, becauſe he did difleiſe him but once. Co. Lit. 154. b. 
+ If the J/eſre receters a Rent when it is a Rent -Service, and after the Rent becomes a Rent-Serk by 
Surpluſage, and the ſume Perſon doth rediſſeiſe him ot the Rent, be ſhail have a Rediſſeiſin; for the 
Subſtance of the Rent remains, tho the Quality te altered Co. Lit. 154. b. | 
| Tenant in ſyecial Tail recovers in Aſſiſe, and after becomes Tenant in Tail, after Pc/ſLi!ity of Iſſue 
extinct, and then is rediſſeiſed, he ſhall have a Rediſſeiſin; for alveit the State of Inheritance be altered, 
yet the ſame Freehold remains. Co. Lit. 154. b. | | 


— 


* The Rea- And thereof be convicted, they ſball be forthwith raten and * committed, 
ſon of this and + kept in the King's Priſon until the King hath diſc har ged them by Fine 
Puniſhment S 2 * 
is, That In- or © ſome other Mean ; 
Intereſt Nei- | | : | 
blicz ur fir finis Litium ; otherwiſe great Oppreſſion might be under the Colour and Pretext of Law. 
or if there ſhould not be any End of Suits a rich and malicious Man would by Actions and Suits infi- 
nitely vex one that has Right, and at length compel him to purchaſe his Pca. e by relin;uiſhing his 
Right. And the Reporter ſays, | hat this Miſchief is the Conſequence of the Introducing Trials of 
Rights and Titles of Inheritance and Franktenement in Perſonal Act ions, in which there is no End of 
Suits; and that this has introduc d many great Inconveniencies ( which are there enumerated.) 6 Rep, 


9. Mich. 40 & 41 Eliz. in Ferrer's Caſe. 
+ See the Statute of Marlebridge, cap. 8. After. 


And this is the Form how ſuch Convift Perſons foall be punifbed ; When 
the Plaintiffs come into the Court of eur Lord the King, they ſtall have the 
King's Writ directed to the Sheriff, in which miſt be contained the Plaut of 
Dien Joes upon the Diſſeiſin; | 
This is And then it ſhall be commanded to the Sheriff, That he, * taking with him 
ſpoken in the he Keepers of the Pleas of the King's Crown, and other lawful Knights, 
1 nay + in bis proper Perſon, fall go into the Land or Paſture whereof the Plaint 
fore where Path been made; And that be make before them, by + the firft Furors and other 
there are two Neighbours and lawful Men, 73 Inquiſition thereof ; And if they find 


or agg him difſeiſed again (as before is ſaid) then let him do according to the Pro- 
— e daun aforementioned ; but if it be found otherwiſe, the Plaintiff ſpall be a- 
take ar leaſt merced, and the other all go quit; 

two; bu N | : 
where there is but one, if he take him it is ſufficient within the Meaning of this Statute, tho” regularly 
the Plural Number is not fatisfied with one. 2 Inſt. $9. —— Bridgm. 119. in the Caſe of Evans. 
Wilkins, cites 23 Aſſ. 7. Thar if he goes with one Coroner only where there are more, it is not good. 
And that the Law is the ſame if he take not others with him according to 26 E. 3. 57. 

Two Coroners were in the County, the one of them was ſick and ſo could not come, the Vrit of Rediſ- 
ſeiſin cvas directed to the other, who executed the ſame alone. Upon the Rediſſeiſin the Sheriff returned, 
That he took with him one of the Coroners, the other being ſick, and fo could not come; and all this appears 
dy the Record to be ſo. Per Dode ridge J. This Statute aſſigns a Number certain, and the ſame is not 

to be diminiſhed ; Thar if there had been 4 Coroners, and he had taken two of them with him, this 
had been and the Statute well purſued ; but not here, as this Caſe was, taking bur One Coro- 
ner with him. The whole Court agreed with him herein, That this was a clear Error; ard there- 
n the Judgment given in the Rediſſeiſin was reverſed. 2 Bulſt. 93. Trin. 11 Jac. Penſon v. 


+ So that if he does not go in Proper Perſon, and return accordingly, it is all void ; becau' he dees 

purſue the Starute, Quia ſtricte &c. Br. Parliament, pl. 75. cites 7 H. 7. 4. | 
+ This muſt be underftood where there were Juratores in the Aſſiſe; for if there were none, then 
muſt be tried only Per Alios ; As if the Diſſeiſor plead a Record, and fails of it; or if he plcad a 


it 
Bar, and confeſſes an immediate Oufter, upon which the Plaintiff doth demur, and judgment is given for 
Plaintiff, and after the Plaintiff is rediſſeiſed, the Plaintiff ſhall have a Redifſeiſin; and it fhail be 
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they fail there the R edifleifin fails, becauſe it cannot be tried Per Primos Juratores, (which — 
vere in Eſſe) & alios, as the Statute ſpeaks. 2 Inſt. 94.—— 8. P. F. N. B. 189. (H) 


Neither ſpall the Sheriff execute any ſuch Plaint without ſpecial Cmmand- 


ment of the King. Ya 2 a 
In the ſame Manner ſhall be done to them that have recovered their Seiſin Here is the 


A EF Mcrt 4 * Anceſtor. P.ſe Diſſeiſin 
1 2 2 it be of all Lands and Tenements recovered in the King's Court d Nn. 


by Inqueſts, if they be diſſeiſed after by the firſt Deforceors, againſt who very in a 
they have recovered any wiſe ty Inqueſt. Mort d'An- 
| ceſtur, or in 
other Real Action, is by Verdict; and in this Caſe the Recoveror ſhall have a Poſt Diſſeiſin again 
the former Tenant being Deforceor, that diſſeiſed him after the Recovery; But if the Recovery be by 
Reddition or Lefault &c. be ſhall have a Polit Diſſeiſin upon the Statute of Weſt. 2. cap. 26. Nota, 
Here (Eodem modo) are Words of great Operation; for they imply, That there mult be Idem Conquerens 
de eodem Tenemento, & Idem Te icns, "— whom the Recovery was had after the tame Manner as 
is before ſaid in Cale of a Re diſſeiſin. 2 Intt. $4. | | 


2. 52H. 3. cap. 8. Enacts, That they which be * taken and impriſoned The Sta- 
for + Rediſſei/in, ſpall not be delivered without ſpecial Commandment of our Lard bong Ner- 
the King, aud ſball make Fine with our Lord the King for their Treſpaſs. gare mg fe- 

| | diſſeiſin, and 
Paſt Diſſeiſin, the Words of which Statute being, In Priſona Dominis 4 detine antur quouſque 
Dominum Regem, vel aliquo alio modo Deliberentur. Upon theſe Words, Vel aliquo alio modo De- 
liberentur, they were delivered by the Common W rit De homine Replegiando ; for the Liberty of a 
Freeman is ſo much favourtd in Law as there is ever a benign Interpretation made for the Benefit 
thereof, Now this Stainte doth enact, That they ſhall not be delivered Sine ſpeciali Præcepto Domini 
Regis; that is, By the King's Writ, reciting the ſpecial Matter, and for a Fine with the King there- 
fore ro be made. And if he that is attainted in a Redilſ-ifin be in Priſon, this Fine that this Act {peaks 
of, as ſome have ſaid, ouglit to be aſſeſſed in the Chancery; to which End, he muſt have a Certiorari 
w remove the Record thither ; and out of the Chancery, to have his Writ to difc him; for Sine 
2 Præcepto Domini Rog is intendable by Writ (ſay they) in the Chancery. 2 laft. 115. 
P. Dalt. Sher. 346. cites 8 H. 8. 81. f. 1. And fays, This was the Opinion of the Court, (except Ingle- 
field) 18 H. 8. f 1. becauſe the Words of the Statute of Marlebridge are, That ſuch Offenders ſhall nor 
de delivered w ithout the _ 4 ſpecial Commandment, which cannot be but in Chancery. But he held, 
That the Juſtices of C. B. having the Record before them {by a Certiorari) had Power to aſſeſs the 
Fine, and to award ſuch a ſpecial Writ out of that Court to the Sheriff ro let the Priſoner at large; 
and that ſuch a Writ, iſſuing out of that Court, was the ſpecial Commandment of the King; and 
the Meaning of the Statute was only to prohibit the Sheriff to oſſeſs the Fine, and not to prohibit the Juſti- 
ces, who are Juſtices of Record. ns” | | 

And therefore if one be attainted in a Rediſſeifin, and is at large, the Party may have a Certiorari 
do remove the Recerd into C B. and by Capias out of that Court he may be taken; And ſome do hold, 

That this Court cannot aſſeſs the Fine, nor make the ſpecial Writ. 2 aft 115. 

If a Man be convicted before the Sheriff, upon a Rediſſeiſin and Poſt Diſſeiſin, then he ſhall not be 
delivered out of Priſon without the King's ſpecial Command, and then he ought to ſue a Certiorari to 
remove the Record into B. R. and there to agree with the King for his Fine ; and thereupon he ſhall 
Nn to the Sheriff to deliver him out of Priſon. F. N. B. 190 (F) —— 2 loft. 115. cites 


This does extend as well to the Poſt Diſſeiſin as Rediſſeiſin. 2 Inſt. 115. 


And * if it be fonnd, That the Sheriff delivereth anv contrary to this Or- Thar is by 
dinance, he ſball be grievouſly amerced therefore. And, nevertheleſs, they 1 of In- 


which are ſo delivered by the Sheriff without the King's Commandment, all hos — 8 
be grievonſly puniſhed for their Treſpaſs. | g tion of the 


AR Sheriff, and 
ſo it is of the Party that procures himſelf to be delivered in that Manner alſo; but no Action can be 
Brounded upon this Act. 2 Inſt 115. c - 


3. 13 E. 3. cap. 26. Enacts, That in Writs of Readiſſeiſin from henceforth By the Sta- 
double Damages ſhall be awarded, and the R 4 5 ſhall be repleviable here rate of Mer- 


after by the Common Writ. =, - - 
And like as in the Statute of Merton, the ſame Writ was provided for ſuch Rediſeifi F 
es were diſſeiſed after they had recovered by ffi of Node! Diſſeiſia of Mirt- and of the 
d Anceſter, or at her Juries, x _ Diſſei- 
en nn were 


——— 


r 


— 


This Even ſo from henceforth the ſame Writ ſhall further hold Place for des 
AR additi. Eat ball recover by Default, Reddition, or otherwiſe, without Recogniticy of 
tional n; Afiſes or Furates. 
ſeveral 


Points. 1ſt, Where the Statute of Merton gave but Single Damages this Act doth give Double Dara. 
ges both in the Rediſſeiſin and the Poſt Diſſeiſin; bur the Jury is to give the Single, and the Court is 
to double them. adly, W here notwithſtanding the Stature of Merton and of Marlebridge, cap g. he 
might be replevicd by the Common Writ, yet by this Act he cannot ſo be. 41 the Statute 
of Merton extended only to Rediſſeiſins upon Recoverics in Aſſiſe of Novel iſleiſin by Verdict of 
the Recognirors, ard to Poſt Diſſeiſius upon Recoveries by Verdict only, this Act extends to Reco. 
veries by Default, Reddition, aut alio Modo, as upon Demurrer &c. io as herSy the Rediſſeiſin and 
Poſt Diſſeiſin lies in many more Caſes than they lay before. 2 Inft. 416, 417. 

If an Aſſiſe be brought againſt A. and B. and A is found Diſſeiſor and B. the Tenant, and the Plain- 
tiff recovers, and gj. the Tenant difſeiſes the Plaintiff again, the Plaintiff ſhall have no Rediſſeiſin but 
128 Diſſciſin, becauſe a Nediſſeiſin lies not but againſt him that was Party to the former Diſſeiſin. 2 

417. | 


— 


— * 


(s) Lies. In what Caſes. 


1. Y YPON Recovery in Afiſe Freſtforce Redifleitin does not lie; 
for rhere are no Fake ab . it ſeems iz Londin, tor there 
are Cor For there the Writ of Rediſſeiſin is to the Sheritf Quod 
Aſſump. tecum Cuſtod. Placitorum Coronæ noſtræ &c. But London 1s a 


med, 

the Sheriff by ery puts him in Seiſin by a Twig, Clod &c. Bur 
Contra where the Party is not diſtrained, and does nor get other Seiſin, 
as it ſeems. Br. Rediſſeiſin, pl. 5. cites 40 Aff. 23. 
S. FP. F. N. B. 3. It a Man recovers Land by Default in Scire facias, and after is diſ- 
= CEYERES ſeiſeu by the ſame Man, he ſhall have Poſt Diſſeiſin as well as if he had 
— Ita * recovered in Præcipe quod Reddat. Quod nora, Br. Redilicilin, pl. 2. 
Man vecovers Cites 13 H. J. 8. 
Lands or Te- | 
nements in Value againſt the Vouchee in a ipe quod Reddat by Default, and after he is put in Execu- 
tion by the Sheriff, the Voucher diſſeiſes him of the ſame Lands which he ſo recovered in Value, he ſhall 

have a Poſt Difſeifin of that Land io recovered in Value againſt the Vouchee. F. N. B. 190. (C) 
S. P. Br. Rediſſeiſin, pl. 9. cites 5 R. 2. and Vet. N. B. tit. Poſt Diſſeiſin. 


Co. Lit 134. 4. The Writ of Rediſſeiſin lies where a Man recovers by Aſſiſe of No- 
_ b. is, That If vel Diſſeiſin, Land- Rent or Common, and the like, and is put in Poſſeſſon 
bens Land, thereof by Verdict, and afterwards he is diſſeſſed of che fame Land, Rent, 
to which or Common, by him by whom he was diſſeiſed before, then he thall 
„ — have this Writ upon the Statute of Merton, cap. 3. F. N. B. 188. (B) 
or Appurtenant, and after he is rediſſeiſed of the Common, he ſhall have a Rediſſeiſin of the Common, 
for it is tacirly recovered in the Aſſiſe. S. P. F. N. B. 189. (F) If a Man recover by Aſſiſe 
of Novel Diſſeiſin, Common of Paſture, or other Profit Apprender in the Soil of another, or uy ite or 
Corody ; if he be redifſeited, he ſhall have a Redifſceifin. F. N. B. 188. (L) | 


5. If a Man recover by Aſſiſe of Novel Diſſeiſin any Land or Tene- 
ment before the Bailiffs of any Liberty, where they demand Conutaace ot 
Pleas betore Juſtices of Aſſiſe, and the Juſtices grant the ſame, becauſe 
the Lands are within that Liberty, and atterwards he be rediiſeiſed of 
Ty fame Land, then he ſhall have a Writ of Rediſſeiſin. F. N. B. 189. 


6. A Van 


— Rediſſcilin and Poſt Diſſeiſin. 269 


A Man ſhall have a Rediſſeiſin upon a Recovery iz Mie of Nu- And the like 

* De Hragno injuſte levat' &c. or De Cur/a Aguæ diver/o, or De Via bb —— 

arſtata & obitrufta. F. N. B. 189. (A) | | of leer 
Miſturning of a ſill, or of a I ay, or of an Qſſice, and the like. F.N. B. 189. (C) 


7. If a Man recovers by Rediſſeiſia, and afterwards is diſſeiſed again by 
him by whom tke firſt Rediſſeiſin was belore, he ſhall have a ei Red:/- 
feln; and ſo one Redifſeitin after another every Time he is redifleifed. 


2 - _:- - : 
g. The Writ ot Poſt Diſſeiſin is given by the Statute of Weſtminſter 

i 26. And lies where a Man recovers Lands or Tenements by a 

Præcipe quod Reddat, by Default or Reddition, and afterwards he is 

ouſted again by him againtt whom he recovered &c. then he Hall have 

that Writ of Pe, Diſſeifn ; but 4 he recover by Aſſiſe of Mort d Anceſ- 

tor or Juris utrum, or in thoſe Adi ions which paſs by Furies and Verdicts, 

then he mall have his Writ founded upon the Statute of Merton, cap. 3. 

of Poſt Diſleiſin. F. N. B. 190. (A) 

9. A. recovered in Novel Diſſeiſin againſt B. certain Lands in H. and Goldsb. 64 
had Execution. B. enter'd upon A. and ouſted him, and rediſſeiſed him. pl 3. S C. — 
A. re-entercd, and afterwards brong ht Rediſſei in. Per Cur. A. may maintain 82 Fant 323- 
his Writ notwithſtanding his Entry, and on the Conv iction of the De- Frien i 
fendant, he ſhall be fined and impriſoned, and render double Damages. Le. S. P. And it 
69. pl. 90. Mich. 29 & 30 Eliz. C. B. Thacker v. Elmer. wy — 

| it has any 


Cauſe of Remedy it is by Audita Querela. 


10. Tho the Writ be Rediſſeiſitus de eodem Tenemento, yet Redifſeilin Redill:ifn 


lies of Part. Goldsb. 56. Tharcher's Caſe. Ds 
ſriſed of Part of the Land recovered by bim in a Novel Diſſeiſin. F N. B. 188. (G)— Co. Lit. 154. 
b. S. P. a | | | | 


8 


(C) Lies ſor and againſt whom. 


Trin. 7 Jac. 
Baron and Feme, and recovered ; and the other brought Writ of Error and ut 322 


Redifſleiſin, 
: ; and then 
marries, ſhe ſhall he charged in Rediſſeifin, and her Husband named with her for Conformity; but he 
muſt nor be charged as a principal Actor in the * — no more than for a Treſpaſs done by his 
Wife before he married her, yer he ſhall ſurisfy the Damages. ; 

If Husbard and Wife be difſciſed and recover by Aſſiſe, and the Husbard dies and the Wife takes 
mother Husband, and they be diſſeiſed again, by the Regiſter they ſhall have a Writ of Rediſſeiſin, 
altho the Husband was not difſciſed before; and the Writ wills, That the Sheriff enquire whether 
they were diſſeiſed before, and ſo the Husband was not; but that is not material, becauſe it is rhe Right 
af the Wits, and ſhe was difleiſed before; but if the Wife loſe in the Aſſite of Novel Dilleifin aut 
afterwards takes Husband, ard they redifleiſe the Plaintiff, he ſhall not have a Writ of Recifſ=ifin. P. 
N. B. 188. (E) cires H 9. 4 —— Co Lit. 154. b cites S. C. 

F. NB. 188. (E) in the new Notes there (b) cites 9 H. 4. 5. and ſays, It ſeems one wav have a 
ſyecial Writ ſuppoſing that the Wife Dum ſola c rediſſeiſed, but not that the Iluiband and 11 e redij- 
ſejcd ; urd favs, Qurere Polt 191. and that the Wife only ſhall be taken. 

ALL 2. And 
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Br. Scire fa= 2. And if a Man recovers in Aſſiſe, and is redifſeiſed by him again, why 
clas, pl. Zo. aliens to another, he cannot have Rediſſeiſin againff both. Per Tirwhit. 


cites $ C. — 

A Rediſſ:i- Br. Rediſſeiſin, pl. 1. cites 9 H. 4. 5. 

ſin li | 
— whe committed the Redifleifin, and againſt another who was not Diſſcifor, if he be Tenane 

of the Land. F. N. B. 188. F) — If one recovers in an Aſfiſe and is redifleiſed the Diſcic 
ſor, another Nediſſeiſin lies. Per Thirning. F. N. B. 188. (F) in the new Notes there (c) cites 


1 ſays, note this udgment in Rediſſciſins Quod recuperet Leinen zun 


Br. Scire 3. But it was ſaid, Thar he may have Rediſſeiſin againf ” Diſſeifer 
Facias, pl. 4 Kire Facias againſt the Tertenant. Br. Rediſſeiſin, pl. Wei cites 
"= cites H. 
S. C. -, hg 4 5. | 
Rediſſifin againſt the Diſſeiſor, and Scire Facias ola the Alienee, ver Tirwhize ; Bur Brooke ſays 
Quezre ; For it ſeems that by Rediſſciſin, a Man ought to recover the — which cannot be agaiaf 
the Difſeifor, no Tenant being named. 


A Rediſſeiſin ſhall be maintainable againft any cf the Difſeiſars. 
F. N. B. 189. (E.) 


And ſo Te- 5. Tenant by Statute- Mere hant or Staple, ſhall have an Aſſiſe of Novel 
— Dilleitin it he be ouſted ; and alſo a Rediſſcilin, it he he be Re. diſſeiſ- 
an Af. ed. F. N .B. 189. (I) 


fiſe of No- | 
— « Redideifn if be be ouſted, by the Statute of Weſtm. 2 cap. 13, F. N. Bur8g.(I) 


* Writ of Pof-Diſſci/z ought to be brought bx thoſe who firft recover- 

or by ſome en 2. 2 the ſame Land, which was 2 or 

af Fare they, or againſt thoſe, or ſome of them againſt com the Re- 

Was. N. B. 191. (A.) 

7. If a Man Recover by a Præcipe quod reddat, and after he is 4i{- 

ill by him againſt whom he recovered, and the Diſſciſſor doth make Feoff= 

ment, and takes back an Eſtate to him and anther ; 5 he who firit recovered 

ſhall have a Poſt-Diſſeiſin _ him, and his Jointenant, as it 1 
and he ſhall be puniſhed by the e Statute, it it be found againf him. 

F.N. B. 191. (A.) 


Of) Writ, Pleadings, Proceedings, and Judgment. 


F.N.B. I. HE Form of the Writ is, and alſo the Statute Wills, 4 

— Qu Aſſumpſit tecum Cuftodibus Placitorum Coronæ N oltre mY 

. leg. — in propria Perſona tua accedas &c. Et coram eis per. Pri 
es ur. & al. legales Homines diligenter fac. Inquiſic. . 

e the Writ wanted (legal. Milit.) and alſo was taken | og 
where the Statute is Cuttodibus Placitorum Coronæ Pluraliter, 
* nd — 8 Jur.) was wanting in the Writ, therefore not w ichſtand- 
— Gunty, ing that the Sheriff rook the Jury Per Primos Juratores, & per Alios, 
he may this is without W. and cannot make the \V rir good; and rhere- 


take it, fore the Writ was by — quod Nota. Br. Rediiſcitin, pl. 3 
all maſt Cites 23 Af. J. 


join. 23 H. . 
6. 17. And note a Nediſſeiſin talen before the and one Coroner, i; 4x n 
Clauſe, Aſſumptis tecum &c. wat omitted, and the Writ abated. 26 E. 3 And herein the 


Sheriff is Judge. 1 H. 4, 5. but if there are 4 Coroners, but one is dead, the Ker, 0. ii to veturn this. 


2. 4 


K 
1 
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— 


—_—. 


ꝶ6ꝛ— — 
1 


2 A Writ of Rediſſeiſin granted on 4 Recovery in B. R. was ſued in 
Chancery, and held good by the Award of Court. F. N. B. 188. (D.) 
in the new Notes there (a) cites 26 E. 3. 57. 5 
3. In Rediſſeitin it was found by the Sheriff for the Plaintiff, and he 
ſned Writ to the Sheriff to return it, who returned that he bad found Re- 
aiſſeifin, and made Execution tu the Plaintiff ; and the Plaintiff ſaid that be 
had not made Execution, and pray d Garniſument againſt the I enant and had 
it recurn'd immediately, and becauſe the Writ rebearſed that he recovered by 
Ae by which he was ſeiſed, and after the W rit was Scire Fac. Oftare ex- 
«ut Aſfiſe pred. hal ere not debet, and fo contrariant, therefore the Writ 
was abated by Award. Br. Rediſſeiſin, pl. 4. cites 30 Aff. 35. i 
4 Jointenancy is a good Plea in Rediffeilin. F. N. B. 188. (F.) in Co. Lirt. 
the new Notes (c) cites 33 E. 3. Redifſeiſin 7. | 154 b. S. P. 


| For a Stran- 

ſhall not be ſubject to double Impriſonment, and double Damages —The Tenant may plead to the 
ri, as Jointenancy, or the like, or in Bur, as a Releaſe, or the like, or he may give it in 
Evidence. 2 Inſt. 33. | | 


5. Per Cand. In Waſt and Rediſſeiſin in divers Vills, the Sheriff and 8 P. For 
Coroner ſball go to the Fills, but they may take the Inqueſt in one Vill only. Quad rit is 
And he returzed in Reditteifin, Quod acceſſit to D. & ibidem cepit Inqui- — 
fitivaem, and good; For it may be that he came to the other Vills, an Vafac. 
and took the Inquilition at D. Br. Redifſeitin, pl. 5. cites 40 At. 23. Gn 2K 
1 to the Place; tho the Inquiry and Verdict was at another Place, quod Nora. Br. Rediſſeiſin, 

7. cites 11m H. 4. 6. It ſeems that if the Writ be Accedas ad Villam ubi Tenementa predifta ſunt 
Er. ir is Erroneous. 11 H. 4. 6.94. Adjudg'd. But if the Rent iſſues out of ſeveral Lands in diverſe 
— to take the Rediſſeiſin in one Vill only. 40 Aſſ. 23. But the View ought to be 
made in | a | 


6. If the Diſſeiſor has a Releaſe to plead, he ſhall not plead it in Br. General 
the Reditteitin, but ſhall give it in Evidence, pet Knivet J. Ard of the _ 
Releaſe lies Audita Querela by ſome; For he ihall have no Anſwer 8 P rs, © 
in the Reditteitin by fome. Br. Redittelin, pl. 5. cites 40 All. 23. General 

| | | ue, pl. 97. 
— It ſeems that the Sheriff may receive Pleas herein as a Releaſe &c. F. N. B. 188. (O) iche es 
Notes there (c) cites Kelw. 125. 8 C. 5 | 


J. H if he has a Fine Mean he ſhall not plead ir, but ball have Super- Br General. 
ſedeas; per Kniver J. Br. Redifleiſin, pl. 5. cites 40 Aff. 23. _— 
. P. Br. Superſedeas, pl. 22. cites 40 Afl. 22.8. P. Br. General Iflue, pl. 97. 


5. The Penncl is challengeatle, but net the Array, as it ſeems, becauſe Per Keble, 


the Sheriff is Judge here. F. N. B. 188. (C) in the new Notes there (e) The Party | 
apa * 


Jury; but Quære if he ſhall ha Challenge to the A for being favourably made — 
"ary, It ne ma ve \ to rray, Tot | i 
Kelw. 125. b. pl. 85. Caſus incerti Temporis. Cites in Marg. 40 Af. pl. 23. | by . 


9. In a Rediſſeiſin againff Husband and Wife, the Writ ſball be thus in 
the End, Et idem A. damna ſua in Duplum que occafione illius. Redif]. 
ſuftinuit de Terris ipſorum B. & S. E Catallis ipfius B. in BalP tua; be- 
cauſe the Wite has not any Chatte! F. N. B. 188. (H.) 

10. If the Sheriff will not execute the Writ of Rediſſeiſin, he ſhall have an 
Alias and a Pluries directed to him, and if he then do it not, he ſhall 
have an Attachment againſt him to the Coroners &c. and upon the ſame, 
Difreſs infinite. F. N. B. 188. (I.) 

11. If be who loſes the Land by Default or Reddition in a Præcipe 
quod reddat, do atter diſſeiſe him who recovered, and make a Feoff neat 


In 
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in Fee anto ancther, or for Lite, It ſeems he who recovered ſal 
— a Peſt- Di 74 againſt kim bo diſſeiſed him again, altho he be 
not Tenant of the Land; for i» a Writ of Poſt-Biſſeiſin, the De- 
mandant ſhall not have Fudgment to recover the Land &c. but the She. 
riff ali put and reſfore the Plaintiff to his Poſſeſſion, it he find the Di- 
fleitin &c. and take the Defendant and keep him in Priſon until &c. 
F. N. B. 191. (A) 

12. It ſeems that Non-tenare is no Plea for the Defendant in a Writ of 
Poft-Diſſeiſin, but he ought to anſwer the Diſſeiſin &c. when he comes 
in upon the Scire re facias &c. And if he make Default upon the Scire fa- 
cias returned, the Sheriff ſhall rake the Inqueſt. Tamen quzre. F. N. . 
191. (B) 

4 * lies in Middleſex or London. By all the Court. And 
Walmſley faid, That there be Writs in the Regitter accordingly, 
Goldsb. A Thatcher's Caſe. 

14. In Rediſſeiſin the Plaintiff hall recover Damages as they are aſeſ#d 
by the 25 and not by the Aſſiſe. Goldsb. 76. pl. 7, Hill. 30. Eliz. 

aſe. 


. 


For more of Rediſſeiſin and Poſt Diſſeiſin in Cres, See Dilſeſin 
and other * Titles. 


— — — — 


Reference to Words. 


1 — 


A Ban makes a Leaſe for Years, a 4 
by Obligation with Condition. that 'if he 
ly ro enjoy the Land during the Term, and 


* former Grant, ot any 
—_ = 


I En Is 8. depend upon te 
new Batter 
ay ew Pater —— reve the © 


oC Difunkins any or by , or co" him, are ſeveral diſtinct 
— 2 5 — 82 


See Sid. 328. Gamsford's Caſe. 
D. 14 b. 2. 3. If A. die before Michaelmas 1620 without Iſſie of his Body then lio- 
ing 4 Then Living ſhall refer to the Feaſt and not to the Death. And. 
1. Paſch. 26 & 27 8. Bold v. Molineux. 


4 Writ 


IC 
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© 4 Writ was dated Primo Martii was returnable Die Lune in Lnarta Sep- 
* Enadrageſſimæ proximo futur Primus Dies Martii that Year was in 
proxims futur ſhall relate to Septimana, becauſe the 
Word Quadrage in this Place was void ; Had it related roQuadra- 
Emethe Return would not have been till Lent 12 Month. Mo. 365. 
h. 23 Eliz. & Mich. 36 & 37 Eliz. Burton v. Lever and Brownlow. e 
5. The King granted to A. and D. and their Heirs all thoſe MAeſſuages &c. , by the 
late in the Tenure of F. &. ſituate &c. in the City of W. and in the Suburbs Name of 
thereof, and out of the City within the Furiſd:GFion and Liberties thereof he- Hall v. 
hnging to the late Priory of Sc. which faid Meſſuages &c. in the faid Per 
Ciry and Suburbs belonging to the faid late Priory, were of the 
clear yearly of 4o1. Reſolved that the Words (All thoſe Meſſuages &c.) 
make a neceſſary Reference by reaſon of the Word (Theſe) as well to the Vill 
as to the Tenure of the ſaĩd J. S. fo as if the one or the other fails, the general 
Grant is void; For (Thoſe) is not farisfied till the Sentence be ended, 
and governs all the Sentence to the full Period. 2 Rep. 32. b. Mich. 
36 & 37 Eliz. Dodingron's Caſe. N 


For more of Reference to Wen 


Refunding. 


(A) By what Perſons. 


for that Purpcſe had preferred ſome Creditors in Payment, fo as 
8 n — 2 where 

id Debts b ialt y, when they ought to have pai 
ln: — Pati, and in Proportion; It ſeems that —.— 
decreed that Creditors who had received their Monies ſhould not 
refund any Part of the Money received by them; but that on a Bill of 


. WW HERE Truftees for Payment of Debts out of Lands deviſed 
the others 


. Review, this Decree was reverſed per Ld North. 35 Car. 2. See 2 


» — 54. 2 Note in the Margin of the Caſe there of Gell, & al. 
v. Adderley. 
2. A. an Attorney, lying ill of the Sickneſs of which he afterwards ge /8)ol 1. 
died, takes — fax Ak, and receives 120 |. and by Articles agrees with _ 
the Father of B. to return 60 I. of the Money if he died within a Year. 
A. died within three Weeks. The Executor of A. was decreed to pay 
back 100 Guineas. Vern. 460. pl. 437. Trin. 1687. Newton v. Rowſec. 
3 A. was indebted to B. by Mortgage in 400 l. Principal Monies and 
died. B. died leaving J. S. Executor. On a Bill in Chancery, for Paymenc 
of Debts of A. out of Lands charged with the ſame, the Maſter report- 
ed 700 1. due on the ſaid Mortgage, and the Executor received the whole 
700 J. But afterwards it appeared that 353 I. 13 4. 1d. bad been paid to B. 


the Teftator by A. in bis Life-time ; whereupon the Truſtees and Cetty 
que Trait, an Infant, brought a Bill to be relieved againſt this Over-pay- 
ment; The Executor Defendant pleaded all the former Proceedings, on 

”" 


4 A 
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alſo that he, before any Notice of the Orver-payment, as Exccutor of B 
had paid away the 700 l. in the Debts of B. The Maſter of the Rolls de. 
creed the Executor to the Surplus, and he to be at Liberty to ſz 
ſuch Creditors, as thro Miſtake he had paid, to Refund ; And this Decree 
was affirmed by Ld Chan. Cowper, and compared it to the Caſe of a Judg- 
ment obtained by the Executor, and after reverſed tor Error, and to 
that of a Decree which is after reverſed by < wr tho he faid that in 
the laſt Caſe of an Appeal if the Detendant had delayed the Appeal, and 
willinzly food by whilft the Executor paid away the Money to the Tefator's 
Creditors it would beotherwiſe : For this would be drawing the = 
tor into a Snare. Wm's Rep. 355. Trin. 1717. Pooley 9 | 


— — 


(B) In what Caſes ; And where the Payment was illegal, 


and not to be countenanced. 
Br. Con- 1. HERE a Man enfeaed W. till 8 l was levied to inſtruct him 
tract. pl. 12. in Cellery in 3 Years, and the Feoffor died within 3 Weeks, 


* hold the Land till the 8 I. ſhall be levied, for tis 20 Befaul 
Br Condi- in the Feoffee; Quod nora, in Aſſiſe. Br. Aſſiſe pl. 230. cites 21 All. 18. 


tions, pl. S. to inſtruct W. P &c. and V. P. dies preſer th, there 


106. cites & C. Au if a Man gives 6 1. w7 
the Donor ſhall not have an Action to rehave his Money; and yet the other cannot dcicrve ir, but there 


is no Default in the Party who took ir. Per Thorp. Br. Contract &c. pl. 12. cires 21 E. 3. 11.—See A. pl. 2. 


2. A. for 600 |. purchaſes B's Intereſt and Poſſibility in ſuch an Eſtate to 
him and his Heirs ; The Land is evicten. A. is nor intitled to have his 
| Goo |. back, but his Bill was diſmiffed. Fin. Rep. 288. Hill. 29 Car. 2. 
Maynard v. Moſely. | 
3. Croſs Bill was brought for Creditors to take their proportionable 
Shares, but the Debts having be:n paid to them and Releaſes given by 
them, it was diſmiſſed. 2 Chan. Rep. 173. 31 Car. 2. Tucker v. Searle. 
4- A. ſells a Place inthe Guards for 400 1. to B. who enjoy ed it 3 Years, 
and then is turned au, and ſuggeſted in the Bill, but not proved, to be 
A's Means or Procurement; Ordered that what Money had been received, 
ſhould be repaid. 2 Chan. Caſes. 82. Hill. 33 & 34 Car. 2. Coniers v. 
J. If an Executor pays a Debt on a Simple Cuntratt, there ſhall be no 
Retunding to a Creditor of an higher Nature. 2 Vent. 360. Paſch. 35 
Car. 2. Hodges v. Waddington. 
6. A Mortgages received Intereſt on an old Mor after the Rate of 
8 I. per Cent after the Statute for reducing it to 6 J. per Cent. Decreed, and 
ſo confirmed a former Decree that the 8 l. per Cent. paid thould be fe- 
| rain'd, and that the 2 I. per Cent. ſhould nor be diſcounted nor applied 
ners, that towards Satisfaction of the Principal, tho it had been fo paid for 15 
Serben Years after the making the Statute. 2 Vern. 42. 78. Paſch. & Trin. 
value ſhould 1688. Walker v. Penry. 
of the Princi Mortgage M if the Principal and I he Partizs mult 
| » yet Irinci | were over-patdl, the Fartics 
ſhake Hands" For in ſuch Caſe. 2 ſhould be . "Pak 1692. Walker 
v. Penry.— 2 Vern. 145. S. C. | | 


For more of Refunding in General, ſee Debiſt, E xtcutots, 
and other proper Titles. 


E Rege 


22 
* Rege Inconſulto. 1 


00 Rege Inconſulto. Rexe Inco- 


aſiiſe, if the Ring ſends his norit of Rege Jnconſults to the uu dh. 
uns, NUNN ond (ater in the Wn - Ut re i 


m 
put in s ; 
tioned, Quod ulterius non procedatur tc. The Juſtices are not bound 4 u. Pepe, 
to tax till this Batter be inquired. 40 Aff, 14. Admitted. 72 Guat 

e » 
cites ; R. 2. Aid del Roy, pl. 62. PL C. 143. 3dly, Ex Officio Gerie, cires 16 H 7. 12. 70. PLC. 243. 
ghiy, Is Writ of Prerog ativa (as in the Princi Caſe) cites 9 E. 3. 342. where the Inhabitanrs of 
Northumberland were fo troubled by the Scots they could not pay their Rents and Services to their 
Lords; whereupon diverſe Ceſſavits were brought, and the King ſent Wric of Prerogative, that no 
Writ of Ceſſavit ſhall be tried till the War ended It was there agreed, That a Writ at the 
Suit of che Party ought to make Title to the King; and that a Writ granted 0 ſurreaſe ally, is ill, 
unlel it be after Search and Title found for the King. Mo. $44. pl. 1138. Paſch. 13 Jac. in Cat of 
Brownlow v. Cop and Micke].—— This Writ cannot extend to more than w hat is comprized in the Office. 
Refolved 9 Rep. 16. Hill. 28 Eliz. Anne Bedingheld's Caſe. Le. 284. pl. 385. Hill. 29 Eliz. 
CB. SC and P——4 Le. $7. pl. 184. & C. and in the fime Word 8 C. Cited Roll Rep. 
205. Arg. in Caſe of Brownlow v. Michel and Cox. f There is no Letter to this in Roll. 


2. Bur in this Caſe, if the Juſtices inquire by the Miſe, and they Br. Super- 
ind that the Land pur in Diet is not Parcel they mar proceey/; Sie, . 
or tyis is expreſly by tie Merit. 40 UL 14. 5. C. Bur 
the didnt hee beck Pact, wet the race Bile creed whe tt 


1. 


— 


© (A. 2) In what Cafes it lies Roll is (A) 


- quod pr=dictam ariam de Libro przdicto a guoquo unmme tmpla- 


2. No Proceeding ought to be where the King may have Evident Da- A Writ of 
nage; and in ſuch Caſe Stranger or Privy may have a Rege Inconſulto. 
Jenk. 7. cap. 11. cites 1 E. 3. 7. 88 
lainly to the Court, that the Party's Title is in Diſaffirmance of the King's Title fs n Ek 
v to ; | a 0 | 1 8 = 3 
Be fs the — Lu do ab 9— a — * 


3. In Præcipe quod reddat againſt the Prior of B they were at Iſſue, 
and at the Day that the Inqueſt came, the Prior fſhewed Writ, by which the 
King bad ſeiſed the Land, by Reaſon that the Prior is a Prior Alien, and un- 
der the Obedience of the King of France, & quod ita Circumſpecte aga- 


15 


— ECCGACOoT———————————————————————— | — "RR 
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tis & Habeatis, quod faciatis Nihil in Noſtri Dampnum. Skip. ſai 
is not to — and therefore may take Verdict, and reſpite 2 — 
Stone ſaid, We aſſert that the King has Seiſin, therefore ſue to the King; 
and the Inqueſt was diſcharged, and after the Demandant obtained Price. 
_— and bad Re-ſummons. Br. Procedendo, pl. 9. cites 21 E. 3. 24 
and 44. | 
A Man held of the King in Ireland in Capite, and died, his Heir with. 
in = The 27 ſeiſed, and after the Advowſon, which was purchaſed 
by the Anceſtor of the Heir, became void in the Meſne Time, and the Gras- 
tor of the Anceſtor preſented, and the King brought Duare Impedit in the 
Court there, and the Preſentee came here and purchaſed Ratification, and 
had writ to the Juttices of Ireland to ſurceaſe; and becauſe the Serjeant; 
of the King ſaw that ĩt would be a Prejudice to the King and to the Heir 
2 prayed the Chancellor to repeal the Ratification and Prucedendo to the 
Juſtices of Ireland, and had ir. Quære how the Rarification may be ſo 
repealed, it ſeems that the King was deceived in it, and therefore void 
Br. Procedendo, pl. 12. cites 45 E. 3. 19. 
5- Aiſe againſt 3, there one ſaid that F NM. was thereof ſeiſed in Fe, 


And nd atter Contideration the Writ was held allowable. Mich. 2K. 3. 13. 
And. 28 1. in b | | 
Cafe of Blo- b. pl. 35. 
8 C Cited Mo. Jenk. 8. c 
vey —— | $43. $44. — 16 9. cites 8. C. — 80 in Treſpaſs for Breaking his 
Cloſe, and trampling eto againſt one wall Bo. gas hen Ba ng Parcel of a Manor 
of the Temporaltics of the Biſhop of Lincoln, which came into the King's Hands pending the Suit, the 
Defendant ſhewed ir, and had Aid of the gy 7 Iſſue join d, as he ſhould have where the King is 
Party &c. 2 R. 3. 13. n the in there cires 4 H. 6. 11. but quere if the 
ſame Point is there, and 10. b. pl. 4. and 11. b. pl. 7. are bot noo the. the r 
. — was id © Cale Anortcy General, nduge denied, The 
* 5 it was 1 frorn and not 1 5 1 
when 52 1 ray in Aid, this Writ is in » Nature thereof o Inform the Court how 
concerns the Queen, and to inhibit their Proceedings until &c.—* 9 Rep. 16. a. S. P. in Anne _— 
field's Caſe — And in Cafes where the Efate of the no by — that he cannct pray in lid, as 
cumbent, Bailiff, Copy holder, there Writ ſhall iſſue to the Juſtices to ſurceaſe Rege Inconſulto, or 
the Parties in their Pleas may conclude, Judgment i they 22 Rege Inconſulto. Arg. Mo. 842. pl. 
11 18 of Brownlow v. Cop and Mi 4 H. 6. 8. 9 H. 6. 3. 38 Aſſ. 39. 19 H. 7. ic. 
2358. | 


If the dant in a Perſonal Aion in Aid of the King, and the Aid be granted, now the 
Judges ought nat to proc: ed until Proceden.” in Loguela comes unto them, and then they may proceed 
1 Jud the ** pos: but yet they ſhall not give Judgment until a Writ cometh to them to proceed 
to . | | 


B 153. (E) 


Br. Proce- . Note, It was agreed, That where the King certifies to the Fifices f 


Aſfiſe, that the Lands are ſeiſed into bis Hands ought to ſurceaſe, not- 
rode that ĩt be 2 alleged by either Oy And per Vampage, It 
Cheyney J. in the Aſſiſe the Party alleges that the Lands are ſeiſed into the Hands of 
after the the King, and it is found, and notwithſtanding this the Juſtices 3 


Mt PREY _m—_— — — 
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Je they have Procedendo, and give Judgment, it is Error, becauſe Plea plead- 
2. Procedendo in Loquela ; quod tuir Conceflum per Cur. Br. —— _ 
Error, pl. 8. cites 9 H. 6. 41. lege that the 


xrein the King's Hands ——And the Principal Cafe was, That the firſt Juftices in Aſſiſe had Proceden- 
4 Loquela after Seiſin of the King, and after the Pavol was without Day by the Not coming of the Fuſtices, 
and after General Re-attachment came, and the new Juſtices took the Alſſiſe, and adjourn'd it for Difficulty; and 
upon this a Writ came, certifying that the Tenements were in the Hands of the King, command ing then: that they 
ds met proceed Roe Inconſulto , and therefore by all the Juſtices, They cannot proceed without Proceden- 
do ad Judicium ; but it is agreed there, that the taking of the 4ſſiſe was good, rotwithitandivg that they 
had not Procedendo in Loquela, becauſe by the General Re-attachment nothing was revived but the firit 
Original, and not the Seiſin of the King; e they were certified by 
Witt, that the Tenements were in the of the King. Br. edendo, pl. 1. cites 9 H. 6. 40.— 
Jenk 97. pl. 3). cites 8. C.—F. N. B. 153. (I) in the new Notes there (b) cites S8. C. 


g. In Diſceit the Defendant, who firſt recovered by Default, ſaid that the But per 
Tenements were ſeiſed into the Hands of the 7 7 4 the Recovery, by Vir- 7 be 
tue of an Office, and demanded Judgment ſi Rege Inconſulto; and the the Land be 
Summoners were return d warn d, and appeared, and the Tenant thew'd ſeiſed into 
Writ, proving that the Lands were ſeiſed as above: And by ſome, The the Hands of 
Hands of the Juſtices are cloſed, fo that they cannot do any Thing, bur — 
yer at the laſt they were examined de bene efſe, viz. If Procedendo came, not proceed 
then to be in Force, and otnerwiſe to be void; and this tor the Miſchiet, to the Grand 
becauſe if the Summoners and Veiors die, then the Action is gone; and . Br. 
in Int of Error by an Infant, upon a Fine levied within Age, it the Land fen, Pl. 
is ſeiſed into the Hands of the King, yet they ſhall examine the Age, by xz 6. = 
Reaſon ot the Miſchiet. Per Littleton. Br. Diſceit, pl. 6. cites 35 H. 6. 43. ; 

9. In jedi ment of Land, Parcel of a Manor, the Parties were at Ilſue, S. C. Cited 
and the Jury ready at Bar, a Writ was delivered in Court to the Juttices, Mo 421. pl. 
reciting the Atainder of the Duke of Norfolk, and Philip Earl of Arundel, bo 3 
tor Treaſon, and alſo an Office, finding that the faid Duke being ſeited of garingron, 
the faid Manor, made 4 Feoff ment thereot to the Uſe himſel for Life, with by the Name 
ſeveral Remainders in Tail, Remainder to his 6wa right Heirs; and recit- of Bloficld 
ing allo another Office, finding that the faid Earl at the Time ot the . ol of 


inſiſted, that the Court was not to delay the Trial, becauſe this 2 
was only a Perſonal Action, wherein the Queen could receive no Pre- all Points 
Judice, as it was admitted the might if it had been in a Real Action: where Te- 
And ſome of the Juſtices held, That there is #o Difference in Reaſon be- nant or De- 
tween 4 Real and a Perſonal Acfion; tor it the Qu:en is ſeiſed in Fee upon _— | 
an Attainder of Treaſon, and makes a Leaſe for Lite, and a Formedon is Aid bur ifa 
brought againſt the Leſſee, the Plaintiff thall not proceed, becauſe his Writ De 
Lanny » by Petition; but in ſuch Caſe if rhe Plaintiff ſhould proceed Domino 
to Trial againſt the Tenant tor Lite, and Evidence ſhould be given to „ 
the Jury which concerns the Queen's Title, and a Verdict thould be broughe, and 
bound againtt the Tenant for Lite, this might be very prejudicial to the directed to 
Queen in another Trial between her and the Party upon the fame Title, the Judges, 
and yet the Land ſhall not be recovered againft the Queen in a Sole BOY 4 
againſt the Tenant tor Life ; and the Reaſon is the fame in a Perſonal chat be 
Action. And. 280. pl. 289. Mich. 34 & 35 Eliz. Blofield v. Havers. Cauſe is not 


ſuſficient in Law, the Court ought to difallow the Writ, and to proceed in the Cauſe ; and if the Cauſe 
appear to the Court to be juſt and la w fu as in our Books it appears to be and brought 
then the Judges ought — 3 N * * 


10. In Eject ment Iſſue was join'd, and the ready to try it, and 8. C cited 
then a Writ came to — torbidding 2 — Re ina In- Mo. 842, 
Me a, in Nature of Aid, and it was allowed after great ME. 

+ 421. pl. 583. Mich. 37, 38 Eliz. B. R. Nevil v. Baringron. of Brown- 

: h low v. C 
& Michel. — Cro. E. 41-. Mich. 37 and 38 * 8. C. by Name of Sale Letter of Peet 
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v. Barrington, where the Caſe was that Defendant was Tenant in Tail with divers Remainders ger, 
dey ( 245 OH It was urg d that 8 remote Cauſe to have Aid, and that by the 
Satutes 2 E. 3. cap. $. & 11 R. 3. cap. ic. Juſtice © Ver eder ee Co pre, 
either under the Great or Petit Seal, — dis Writ alk net — 

this Suit; Bur it was anfwer'd by Coke Att. Gen. That this was not to delay or hinder, — raved 
for it is neither Law nor Juſtice that the Queen ſhould be prejudic'd in her Inheritance without hs. 
ing made Privy, which ban + to be by Ai | Prayer, other w ĩſe this Writ will be And the 
Juſtices held that this Writ ought to obey'd, ſince it appears here (tho it be only in a Perfonal 

that the Queen may be prejudiced in her Title, which is recited in the Writ; and here Tri d of Ri 
is to be difcuſ'd in Chancery, where her Records are to prove her Title; And fo held, chat t 


ought not to proceed without a Procedendo. 


S.C. cited 11, In Action of Faß, after ſpecial Verd tt for the Plaintiff, the Queen | 

Arg. Mo. by Writ, reciting eps ee fo ſeiſed of the Land in the Declaration 

— mentioned, by Letters Patent granted it to D. and his Heirs, rendring 

of Brown- Rent; and char A. brought Action of Watt againſt D. and ſup 

low v Cop he had committed Waſt in the Land which he held tor Lite of A. of 

& Michel. the Grant of the Queen, to the Diſheriſon of the faid A. commanded 
the Juſtices not to proceed * Inconſulta; Whereupon they by 
Agreement, alter Arg. all of them, ſurceas d to proceed. Cired 
And. 281, 28a, pl. 28g. in of Blofield v. Havers, as Hill. 38 


Eliz. Arden v. Darcy. 


, N 2»•» 


(B) In what Caſes it ſhall be * Without Wi Tet. 


N a Scire F :45 our of « Fine anainit a Price, if the Tenant 
— 2 þ pleatorhs Releaſe of the Ancetee of — to bi 


which the Demand ant ſays that the Predeceſſor had 
Dog ot the Cie 0: upon which they are at Iſſue, and at the 
the —＋ 82 22 King's Serjcant tbews the Charter 


nt King not can 
Inquett ſhall Eng Tir r 
—— Galt recover. 7 R. 2. Ad of the Kung, 62. 


4. In an Action an Abbot againit the Baitfz of Sonthamp 
ton, for taking of Tell againſt the King's — to be free of — 


1 Attic 't ctfam 
— coram ip Domino Rep? K r= lt a 


— In an Action Biſhop of Winton againd Henry henry Hoſe, for 

* Fol. "Hm EX in his Ces Miniſter of the King againſt th: expreſs 
CL Charter of the King, the the Defendant claims to chat there. 
Incident by Cuſtom to his Place, as Conſtable of a Caſtle of the 
, King, and ſays that he has uſed to chaſe chere ur quod ge 
which they are ar Iſſue 
Regis porrectam quam nemo — i 
mods judicare vede? nei ding Domini Ker, quart ation Salts 


Rege Inconſi = P 


Rex prz- 
cum Viduz ot 
3 


inis Juſticiartis de Terris & Tenementis quæ fuerunt virorum —_ 
orum in manu Domini Regis Exiſtentibug Nomine Cattodiz tatione i 
norum etatum heredum virorum morum przdictorum, e etiam 
tum tales Hetedes fic in Cuſtodta Domini Regis eriftentes Po- 
cati fierint ad Warrantiam in Placito Doris, quod dem Jutftictarit in 
acitis iũts procedant ſecundum Legem Communem Regm + quod 
bus Juffitiz factant Complementum ac | Hzredes it eſſent 
m Cuſtadia alterius Perfonz ertranez hoc non expectato quod 
t cum Domino Rege tc. 
g. When the Parties come in Chancery, if any Intereſt can be ſhewn A Rege In- 
in the K ing, altho' it be enter d that it was only a Surmiſe ; yet a Pro- 21 
cedendo ſhall not be granted *rill the King's Title be diſcuſs' d. F. N. R r 
153. (F.) in the new Notes there (b.) peſlirn of a 
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the Plea, as imicus Curiæ, upon Cauſe ſhe wn, that the King may have Prei udice. Jenk. 9-. pl. $9. 


6. If Title appears for the King by Examination of the Fſcheator, the 


Juitices ought to turceaſe. Arg. No 243. pl. 1138. in Cate of Brown- 
low v. Cop, & Michel. — Cies 1 H. J. 29. 


— 


> 


(C) In what Caſes it lies; Counterpleo. 


#;: Action, if che Tenant ſays 1 the King is Tenant of the 

Land, anÞd demands Judgment Bege Inconſulto xc. it is no 

Ca that the King is not I enant; 8 

7aheritance in the Tung. 8 h. 4 14. b. 

But in Atliſe againſt two, An be who is not Tenant pleads this 
5 16 a good Counterplea ; 55855 


ee to * Court ther the King has ſeiſed the Land ich- 
the Rege Inconſuitata ſhall not be allowd. Co. 9. 
S 16. (Bet note that the Party is pur to Petition by 


k.) 
In Ale, ik tze Tenant ſets forth a Patent of the Dorchy Land of 


Lancaſter tor Lite, Reveriion th the King, the Alſiſe ſhall be 
wen; CForas 16 this Land he is but as © Cominon Perſon.) 18 


. 18. c. Ar- 
5: 5. Re Ae of the Office of makin :deas's which A. chain's 5.8 

y Patent of the Ped A Wd ox rant was ſent to the Jufe $42 * 

tices not to proceed ege Inconſulto; 9— was inſiſted that becauſe the 1138 and 

Writ contain d no Title to the King of the Thing in Demand, nor any And favs, 

Prejudice which might happen, the Juſtices ought nor ro ſurceaſe ; 3. and accorded, 

ther the Writ is founded wpou @ und Patent, and therefore not to be al- and Michel 

lowed ; 1ſt. Becauſe this is a New Office, as appears by the Words was ſworn 
Erigimus, Conſtituimus, in the Patent, and which fays that =. _ 

De Czrero ir thall be an Office ; 2dly. Becauſe to this new Office is an- the King 

al an m—_— viz. the ancient Fees, and if this Office had granted a 


been granted without ee it had been void, and the Suit ſhould not be Privy Scal 
ſtax*d that he 


— — — —— — — 
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would never ſtay d by ſuch Writ ; For the could have no Benefit, 

make an- King any Prejudice by it. — 188. Paſch. 1s Jac ant 


Faun ether 206. Trin. 23 Jac. and Ibid. 288. 13 Jac. the Arguments in the 


——_——_ 


Branches = Cale of v. Michel & Cox. Adjornatur. 
bans of Ofine - | 
D) Procedendo in Loquela. What will be good Cauſe 
| to deny it in Chancery. 
If irappears x, T F Aid ed of rhe King for a certain Caule, if in Chun. 
of Record, I appears nor rd, wer if it u i be the Cd 


cody Ss i that there is any other Cauſe by which the King has Ri it 
King ric ll not grant u Procedendo. 3 b. 6. 6, nor ought it 4D. 4.5. 


— 
the Rog neſt; and if it be er Vidi, the Juſtices ſhall not give] 


— udgment ; contra, if it be 
MR Bare Surmiſe of the Party, de hors; but ſee 3 H. 6. C. Aid not to be granted 8 
Prayer of the Party. F. N. B. 153. (F.) in the new Notes there (a.) cites 11 H. 4. 71. | 


* 
4 


2. If the Tenant has Aid in Nature of Voucher of the King, m 


pleading it that the Demandant has not any 
— — no Hall be granted; But a Weit 
Fol 399. * 


hall be 
33 E. 3. 14+ 


ſhall be tried in the Chancery, and a Writ all be ſent into 
L in Chancery, and there it appears, that the Demandant 


ſupport the Parſon, 


* art not, Js in an 
ae: Baſter for Lk, 


3. Aid! 


the 


any of 


them all. F.N.B. 153. (F) | _ 

In Aſſiſe by the Tefs af the Eſcheator, or by tle in anot her ri. HN 
153. (F) in the New (a) cires 11 H. 4. 39. a 207. in the Cale of Brown- 
low v. Michell cites 9 H. 7. 10. | een 


o 


Ff Aid be granted upon a Leaſe made by the Ki dared the 28th 
of June, and the Proceeding ſuppoſes the Leale a6 dane Doe the 20th 
of . Court to co 
ceed. + Jo 32. 

5. In Præcipe quod reddat the Texans bad Aid by Rever/fiou, now upon 
this the Grant ſpall be diſcuſſed in the Chancery, when it is tried, — 


* . y 


— 
— 


Rege Inconſulto. 


Parties at Iſſue, there Procedendo ad Captionem Ingquifttionis 10 
22 Br. Procedendo, pl. 5. cites 38 E. z. "A * 

6. ln Dorer the Tenant vouchad an Infant in Wardof the King, and de- 
manded Judgment Rege Inconſulto, and Day was given Ad interlo- 
quendum cum Rege, and after came Proccdendo, and the Infant 

and pleaded in Abatement of the Voucher, becauſe the King bad granted the 
Ward before the Voucher &c. And per Mombray, where Procedendo comes 
upon ſuch Writ Rege Inconſulto, he thall not proceed to the Judg- 
ment bur only in Dower. Br. Aid del Roy, pl. 18. cites 46 E. 3. 19. 

J. It the King by his Writ certifies to the Juſtices that the Lands are 
ſeiſed into his Hands &c. then they thall ſtay until che Writ De Proce- 
dendo in Loquela be afterwards ſent unto them. F. N. B. 53. (F.) 
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— 


— 


(E) Procedendo ad Judicium. What will be good 
Cauauſe to deny it in Chancery. 


1. T F upon Aid gr by the King, a Procedendo iz» Lognela be grant Upon 4d of 
IL of the Chancery, tho Ticle atter appears to the Ourt tor pf. gt. or 

theDemandan tu recover pet ye ſhall not haue Judgment defdte a Hr 1. 

dende ad Judicm:n cones to the Court. 7 R. 2. Ayd del No. 61. Rege In- 


cium; For the Cauſe of the Dower ſhall be diſcuſſed in the Chancery before the Procedendo granted. Br. Pro- 


cedendo, pl. 2. cites 46 E. z. 15. S.P. F. N. B. 153. (E) in the New Notes there (a) cites 

E. z. 29. oe adds, thar is all Pleas but thoſe of Dower where Aid of the King is —. tnere — 
Clauſe of Quod non procedant ad udicimm Rege Inconſulto, ; And fays, Nota, that there ought to 
be in the Procede1do in Dower an expreſs Clauſe to proceed to Judgment, otherwiſe if the Writ only 
commands to do right Reaſon, Judgment ſhall be given, and cites 26 E. 3. 58.8. P. Br. Aid del 


oy pl. 18. cites 46 E 3. 19. | 
ww Man prays in Kid of the King in a real. Action, and the Aid is granted, it ſhall be awarded, that 
comes unto them. and then they may proceed in the Plea, until it be come th it they ought to give 
Judgment for the Plaintiff, and then the Juſtices aua bt not to proceed to ſudgmient wntil the Ii vit comes to 
them to proceed to Judgment, which is called a Writ De Procedendo ad Fudicium. PF. N. B. 153.(E) 


2. In Quare = by te bp if the Ki —— by Writ 
not to proceed, and after the Ring to the that the Deten- 
i eden bd one or _ 1.4 | 
give Judgment ; For this dn be. any 0 the King ; 
rr * 
4 I Ati rafter the Procevendo in Log an dune ried 
1 2 becauic the 


be granted. 13 b. 4.3. 
4 A Procedendo ad Judicium was 
; Judges gave 


in Scire Facias I 

4 21. thar 
| | diendo the 

Tenant faid nothiog, and it was ſaid that the Plaintiff fued Procedendo ad Judicium, and had Judg- 


ment. Br. ibid. 
4 C (F) In 


— 


1 Regiſtring Ads. 


(F) - 


In Aſc, if 1. I the Jinaut ſaid that the Eſcheator bad ſeiſed the Lang 
the Party? in the King's Hands, Judgment whether Rege Inconſulto; Th. 
ere tor thall be thereof examined, eee 
allege: rho che King, and the Eſcheator ſhall ſhew Cauſe of the Seifure ; For it the 
ae in the Eſcheator ſeiſes without Cauſe, Affiſe lies againſt him, and in the Aſſiſe 
King's an againſt him it ſhall be tried wherher he had Cauſe or nor, and if the 
—— alt Guß be true of not. Br. Aſſiſe pl. 257. cites 24 Aff. 7. 

Examination 2 | 

cheator, the Party ſhall fue to the King, andthe Juſtices ſhall ſurceaſe, and yerif 

all or bind the King Bur et they Gull ce dew Erdence maybe found ed 


the Iſſue; And if it be the Tenements are in the King's Hands, and yet the Juſti 
doin; Sony no LEE. — ay hap as 


28 which was 2 ſeveral. Br. Aid del Roy, pl. 101. 
cites 1 H. . 10. LAS ob 
3. Reartachment, if the King certifies to the Fuffices of Aſſiſe, that the 
Tenements are | Dre 
Inconſulto, ought to ſurceaſe, notwithſtanding that no Party a 
— per Paſton, quod ſuit conceſſum. Br. Aſfiſe, pl. 3. cites 9 H. 


EET 


1 


Wenn Inconſulto in General, ſee Aid ol 
* and other proper I itles. 


the Ring, 


— - 2 


(A) Regiſtring Acts. 


8 — — 8 


8 — nA ha 


In a Caſe t. 2 Anne cap. Nass, That à Memorial of all Deeds and Conveyances 
Z made after Ao ek Go 1 and of all Wil 
of Lands in c. made in the Wett-Riding of Yorkſhire may be regiftred. on 
Yorkſhire K. 2, 3, 4,5, 6. Regiſters Office to be kept at Wakefield. Diret#s bow the 
„ and when and what is to be done during Vacancy by 
5 K. 7. Memorials of Wills to be under Hand and Seal one of the Deviſeer, 
. bis Guardias or Truſtee, atteſted by 2 Witneſſes, one wherevf jbhall prove an 
oe, we, Oath the Sening and fonbax ſuch — which Qaths the Regiftr is 


den end &. B. Memorials Ball contain the Day and Tear of the Date, the Naws, 
purchaſed Additions and Abodes of the Parties and Witzeſſes, the Hereditaments, tht 
12 Places where ſuch Hereditaments lie, that are thereby conveyed, or deaiſed ; 
his Purchaſe aud the Deed, or Will fall be produced at the Time of entringthe 
regiſtered, Memorial; and the Regiſter ſhall thereon endorſe a Certificate of the 

yer it was be = ET of y hp % and the Pape where entered ; and _ 
ore, ps Eiter or Deputy ſal Certificate, which Spal! be allowed ar B 
Notice of dence; The Page of Regiſter Book, and the Memorials entered, ſbull be _= 


wv. 5 


Sr — 


Regiſtring Acts. 283 
bred, and the Time of the Day when regi/tred, entered in the Margin of the the firlt Pur 
9, 10 11, 12, 13, 1% 15 22. Relates to the fers Sc. Oath and regiſtered, 
Secur:hes,, Times of Attendance, Fees, and Penalties an Mishehaviour. = bound him, 
$ 16. This All not to extend to Copyhold or Leaſehold Eftates, at Rack and that his 
Rent nut exceeding 21 Years where the Ati nal Poſſeſſton goes with the Leaſe. pet his 
. 17. Manors, Lands Se. to be but once named in the Memorial Ec. 3 | 
hore there are more Writings than one for making the Conveyance Ec. | regiltered 

K 18. A Memorial of Deeds Sc. made in London, or ther Place go Miles was Fran 
difant, which concern any Lands in the Weff-Riding may be regiſtered on yr 2 6 
£Javit, and the Regiſter to give Certificate thereupon. Ace beirg 
K 19. Puniſbes Forging or Counterfeiting Memorials or Certificates, and only to give 
Perſons ſorſwearing themſelves. duties 2 
$. 20. Meinorials cf Wills entered in 6 Months after Death of Deviſar lying dee bo 
in England Ec. or in 3 Tears after bis dying Sea to be valid. we —_—_— 

F. 22 In Caſe a Deuiſee by ſome inevitable Difficulty without his milf out ſuch Re- 
Negiett, be di bled to exhibit a Aerial within the Times before limited, giltry, be in 


then the Reg: ſtr) uy ws 7 me 2 of the ſaid Will, Weg m. 
or Probate thereof or Removal of the ſaid Difficulty ſhall be a ſufficient Regiſtry. | 
S. 23. This Aci to be deemed a publick A wel + —- -4 


2. 5 An. cap. 18. S. 1. 2. 3. Exatts. That from 24th Tune 17107. | 
ins and Sales of Lands Sc. in the Wef-Riding of Torkſbire, invalled is ek Ne, 
Lapis Office at Wakefield, ſball be geod in Law, as if inrolled at ef- in = 
muſter ; That the Larolhmeats be in Parchment, and fall be allowed in all Danger of 
Courts, and ſuch Inrolment be deemed entering a Memorial thereof. when they 
I That ao Fudgment Ec. (unleſs entered into in the Name of, and on have Notice 
the King's proper Account)] ſhall affet® any Manors Sc. in theWeſt-Riding, —_— 
but from the Time that a Memorial thereof be entered in Regifter's Office, ex- they not by 
preſſing in Caſe of a Judgment the Names of Flaintiffs, and Names and the Regiltry. 
Additions of Defeadant”s Sum rec and Time of Signing ; and in Caſe o; Decrecd by 
Katutes and Roregnizances, the Date, the Names and Additions of Cogn- C 1 4 
205 and Cognizees, Sums, and before whom acknowledged - The Pariy d«or- King. Abe} 
ing the Entry ſbali leave with the Regiſter or Deputy, to be filed in the Office, Equ. Caſes 
a Memorial of ſuch Judgment, Statue or Recoguizance, fexned by the proper 35. pt. 12. 
Officer fur /igaing ſuch Fudgment Sc. or in whoſe Office ſuch Statute ſhall be * 
inrull d reſpecitdely, taget her with an Affidavit ſworn before a Fudge at Weſt- 
minſter, or Mafier of Chancery, that ſucb Memorial was figned by ſuch 
Officer, for which Memorial ſuch Officer is to be paid 1 s. aud no more. 
S. 5. Regiſter to enter ſuch Memorials, and give a Certificate, if required. 
H. 6. J. 8. Relates to the Security given by the Regiſter, his Fees, and Pe- 
| malties on Jorging or counterferting Entries and Perjury. | 
C9. Als Ceri:ficates by this or the former Att, required tg be given in Caſe 
of Searches, ſhall be /igned by Regiſter or Deputy, in Preſense of 2 Witneſſes. 
S. to. On Certſicuate that Money due ow Mortgages Ec. is paid, Regiſter 
to. male an Entry thereof Ee... e 3 
II. Proviio that if Fudgment Cc. be entered in 30 Days after the fignr 
ing or Acknowledgment, all the Lands that ſuch Defendant or Cognizor bad  . 
at the Time of the Signing or Acknowledement, ſpall be unnd therety. 
L. Thos Act to be deem d a Publick Ad. 3 DID 
3 6 Ann. cap. 35. S. 1. Enatts, That a Memorial of all Deeds and Con- 
TeJances, and of all Wills and Deviſes, whereby any , Lands Sc. in 
the Eatt-Riding of 7arkftire, or Town and County of the Town 1 may 
be affefied, may be regiſtered, and that Deeds pay 48 nd Hall be adjudged 
4 Eau Bad ſuch Memorials dtd ih 
I. bes the Met ifftering ſuc. rials; that the 
— 9 5 NI 
27. pages, Fudements Sc. whereof Memorials are entered, a 
== Monies * — be paid, Regiſter may make an Entry in the 
n, that ſuch Mortgages Ec. is diſc 
s. 28. Proviſo if Fudgment Ec. be regiſtered within 30 Days after 
Hing, all the Lands which Cognizer &c. bad at the Time, jhall le bonud. | 
Se 5, Co. 


— 
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Rebearing. 


S. 30. In all Deeds 1 Bargain and Sale, to be involl'd in Purſuance 
this Ad, whereby any Eftate of Inheritance in Fee-ſemple is limited to . 
ainec and bis Heirs, the Words Grant, Bargain and Sell, ſhall be adjudged 
an expreſs Covenant to the Bargainee, his Heirs and Affogns, from the Bar. 
 gainer for himſelf, bis Heirs, Exccutors, and Adminiſtrators, that th, 
Bargamor was ſeiſed of an oy = — Nate in Fee free from Incumlrances, 
(Rents and Service due to the of the Fee excepted) and for quiet Enjoy. 
ment againſ# Bargainer, his Heirs and Aſſigns, unleſs limited by exy;:(; 
Words contained tn ſuch Deed, and that the Bargainee, bis Heirs, Executors, 
Adminiſtrators Aer, may in an Actias aſſign Breaches, as if ſuch 
Covenants were expreſsiy inſerted. 

S. 31. Every Leaf of the Regifter- Books ſpall be Aged by two Fyffices of 
the Riding appointed at the General .®narter-Seffions, and an Entry there 
from Time to Time ſpall be made by the Clerk of the Peace in the Order-Buck 
4 the Seſſions, and ſigned by the Fuſtices that /ign the Regiſter-Beots, and an 
Entry ſoall be made and figned as aforeſaid, of the Number of the ſaid kuks, 
anti how call'd or mark'd, and bow many ” A each contains. | 

S. 33. This Ali tobe deemed a Public AG. 

S. 34. From 29th September 1708. all the Proviſions, Clauſes Ec. in this 
Aff, and contained in the above recited Acts, to affett all Houours, Aiancrs 
Oc. within the Weſt- Riding, as if the [ame were in erte in the ſaid Atts. 

4 7 Ann. cap. 20. Another like Ac made for the Fublick Reniftermy of 
Deeds, Conveyances, and Wills, and other Incninbrances wwich ſtall te made 
of,, or that may affet# any Honours, Manors, Lands, Tenenents, or Heredi- 
taments within the County of Middleſex, a; ter the 29th September 170g. 

Provided nut to extend to Copyhold ur Leaſes Ec. | as in the urber Ads] or 
to any the Chambers in Serjeant lun, the Inns of Court, or Tans of Chancery. 

Judgment, Statute, or Recognizance, other than ſuch as ſhall be entered 
into in the Name, and upon the proper Account of his Majeſty, his Heirs and 
Succeſſers, fall aſtect or bind auy Honours & c. being in the ſaid County, but 
only from the Time that a Memorial of ſuch Tudsments &c. fhall be entered 
at the ſaid Regiſter s Office, as by the ſaid Ad is dire ed. 

5. 8 Geo. 2. cap. 6. Another like Ad was made for ihe P1it/;- Recifering 
of all Deeds, Conveyances, Wills, and other Incumbrances that trait le tat 
of, or that may affect Honovrs, Lands, Tenemem or Fierrditoments, 
within the North-Riding of the County of York, after the 29ih Day ꝙ Set. 


1736. 


to 
Chan. Rep. 361. 4 | 
Plaintiff in a Bill of Revivor omitted making the Wife 4 Party, who 
ſendant wi band, and where the Husband 
ſeveral Marions were afterwarts 


Non Was exccuted in her Nun, 
rfendant in the Title of ſev” 
; this Om 


as held ro be 0 
1\ſhon was hc * 


Cauſe tor a Rehearing, the Defendants having made her a Party by the 
proceedings, and all having ſubenitted to it, ber Name mult be uſed as a 
Detendant throughout the Chan. Rep. 252. 26 Car. 2. Peachy 
v. Vintner. n 

3. Rehearing granted on Suggeſtion, that ſpecial Matter, diſcloſed in the 
Replication, came not in uit bin Time fo as to be examined to and 3 
luue, and that the now Deſendant had diſcover d full and ftrong 1 
But Finch C. took Notice how dangerous it would be, it after Publica- 
tuns paſs d, and People ſeeing where a ä they ſhould be let 
look out W itneſſes to boulſter up the faulty Parts of their Cauſe. Vern. | 
47. Paſch. _ — v. Puretoy. FS * 8 

Upon the Plaintiff 's petitioning to rehear, Cauſe is open as to : a 
A; Part of it, with Reſpet# to the Defendant ; Tbile in — woe 
det ro the Plainciths, it is only open as to thoſe Parts of it complained of **"%, . 
in the Petition. Per Lord C. Cowper. Wms's Rep. 300. Mich. 1715. in what is peu 
Caſe of Rawlins v. Powel. tition'd * 
| amſi. | 

Chan Cafes in Lord King's Time. 13 Trin. 11. Geo. 1 1725. Colcheſter v. Colcheſter. 8. III. 
= Aad if all do not petition, then it is open to the Petitiouers only. Hayward v. 


5. No Proofs to be read at a ing that were xo read at the firft 

| Hearing. MSS. Tab. cites Feb. 23. 1706. or 1726. Williams v. Lane. 

For more of Rehearing in General See Review, and other 
Proper Titles. c 


Relation. 


(A) Relation. 

1. IF a Pan dies poſſeſs d of certain Goods, and after a Stranger For this is 

rakes them and converts them to his own Ule, and then Admini- o puniſ ax 
{tration is granted to J. S. this Adminiſtration ſhall relate to the * . . 
Death of the Teſtator, lo that J. S. manmtain an Action of Relations 

CTrover and Converſion for this C 


55 
this being moved in Arrett of Judgment, after „%% 
Jntratur. Pill. 9 Car. Rot. 729. ,-- -4 


tween the 
and then the 


& P. Br. Relation, inion of the Court r. Relation, pl. 
23. cites 18 H. 6. 22. 83 bid f 74 And there the Adminiftrator 

may have Action o Treſpaſs againſt bim e meddles with the Gcods betove, <vithout tuthority. But contra 

SE the Servant of the linary ; for be maddlad by uthority, in Reſpect of the Mata ; cs 
C mid. pl. 46. cites 6. C. 


ſeiſed in Fee of Land, grants to the King in Fee by Hob 225. pl. 
King betore the faid Deed is inroll'd, regrants it tg 4 Trin 16 
2 4D | him Jac. 8. C.— 


* — ' . 2 — ws + at a 
286 Relation. 
Brownl. 162. him in Fee by Letters Patents, and after the Deed of Grant made 
4 to the King, is inroll'd ; this ſhall fo relate dy the Turolinent to 
RA the firſt Act, that it ſhall make the Grant ot the King * good. 
Fol. 200. Hotatt s Reports, between Nerdler and the Biſkop of Wincheſter. 
CY. Caſe 293. N 2 
2 Brownl. 3. Leaſe for Life on Condition to have Fee when the Condition is performed; 
250 in 8 C. He has Fee from the Commencement of the Leaſe, as by one and the ſame 
| Grant, and as one and the fame Eſtare. 8 Rep. 77. Trin. 7 Jac. C. B. 
| in Lord Stafford's Cafe. | 
| A. madea . 4. Relations cannot take away the Freehold, but * Incumbrances, 
Leaſe for Arg. 2 Roll. R. 326. Paſch. 21 Jac. B. R. in Lord Shelfield's Caſe, 
Land, o Cites PI. C. in NichoPs Caſe, that where Tenant tor Lite was upon Con- 
n dition to have Fee, and the Reverlioner was attaint, and the Tenant for 
lien, upon Lite performed the Condition, and Office was found; this ſhall not re- 
C_ late to take away the Ellect of the Condition. A | 
of 100 I. to A. during the Leaf, B. to have Fee. Afterwards the King made B a Denizen, and 
after that B. paid the 1001. This was all found by Office; — Cited it as ſaid by Fro ike in his 
Reading, that the King ſhall have Fee. Bur it is faid there (under Correction) that the Law ſeems to 
be otherwiſe; for the ition being that on Payment he ſhould have Fee, the Fee ſhall not veſt till 
the Payment; for tho' the Condition ſhall have Relation to the Livery to avoid Incumbrances, yet as 
to the veſting of the Fee it ſhall have Relation only to the Time of the P:yment ; for the Condition is, 
If he pay that then he ſhall have Fee, and he cannot have it before, and then when the Fee was veſted 
in him he was Naturalis, and had ity as a Subject; ſo that the Time when the Condition was made 
is not ſo much to be reſpected as the Time when the Fee veſted; and when that veſted, he was capable 
as a Subject. Pl. C. 482. b. 433. Mich. 17 & 18 Eliz. in Cafe of Nichols v. Nichols. 


5. Inquifition upon an Outlawry in Debt was taken in Berks, rhe Defen- 
dant came in as Tertenant, and pleaded that he had wtaine! a Fndgment 
againſt the Perſon outlawed in C. B. at Neſtminſſer in the County of Middle 
ſex, in a Plea of Debt for 600 I. and that afterwards in the ſame Court 
of C. B. at "Weſtminſter in the County of Middleſex he pray an Elegit to 
the Sheriff of the County afcreſaid, and had a Moiety ot che Lands in 
Berks found in the Inquiſition delivered to him, and avers them to be 
the ſame; upon Demurrer amongſt other Things, it was objected that 
thoſe Words, Sheriff of the. County aforeſaid, muſt relate to the County 
of Middleſex, that being Proximum antecedens, and it fo, the Sheriif of 
the County of Middleſex cannot deliver Lands in Extent in the County 
of Berks. Bur it was anſwered, That the Rule Ad proximum antece- 
dens fiat Relatio hath many Reſtrictions, and does not always hold; 
but Relation ſhall be had Secundum ſubjectam Materiam, and fo as to avoid 
Incongruity and Abſurdity. Judgment was given tor the Detendant. 
Hard. Mich. 2756. The Attorney General v. Buckeridge. 
6. In a Special Verdict in Ejetment, the Declaration was of ſeveral 
Meſſuages in the ſeveral Pariſhes of St. Michael, St. Fames, St. Peter, and 
St. Paul, and that Part of the Premiſes lay in the Pariſh of St. Peter and 
Sr. Paul, but that there is 20 Pariſb called St. Peter, nor none called the Pa- 
riſh of K. Paul. The Court held clearly, that the Copulutive (Lt) 
Hall relate to that which is real, and has an Exiftence, Ut res magis valeat, 
not to make St. Peter's one Pariſh, and St. Paul's another, but to make 
both one Pariſh, and the Words (Several Pariſhes) are ſupplied by the 
other Pariſhes before mentioned; ſo that if there is any ſuch Pariih as Sc. 
Peter and St. Paul, it ſhall relate to that. Hard. 336. Mich. 15 Car. 2. 
in the Exchequer, Ingleton v. Wakeman. | 


B) Rebe 


— I —— Roo = —— 2 0% AA or wo „ * Pre 


„ 
2— 


Nr 


| (B) Relation. Shall abt Defeat Meſne Lawful Ads. 


Meſne Anceſtor, to whom a Right deſcends, makes a Re- © cited 
PFF 
Poſſeſſion, Anceſfor Paramount Caſe of 
ag. pet the Releale ſhall vind ; For he ought to make the De. Keller v. 
ſcent by the Heine Anceſtor. 7. h. owden.— 


4+ 19. d. r 
1 : 2 pl. * 
2. Office found after the Heir of the Tenant of the King had ſuffered Contra 
a Recovery by Title, or made a Feoffmeat, thall not defeat the Recovery, nor = 
the Feoſf ment, nor the Sein of the Baron to give the Feme Deter; and 1Oogice fund, 
Note that it has not Relation to detear Meſne Acts, but only to give but thoſe 


the King che Profits. Br. Relation, pl. 18. cites 1 H. 7. 17 & Zet were 


done before 
4 H. 7. 1. | the Ohre 
found, ſhall not be avoided by the Office which comes after. Ibid. 


Where Faudgment or Recovery affirms the firf# Poſſeſſion, this ſhall not 
all ge Je as Recovery in NH or Cons 125 ſhall not avoid 
2 Charge granted before; For thoſe affirm the firſt Poſſeſſion ; Contra ot 
Revertal by Error, Attaint, or Writ of Diſceit, Thoſe diſaffirm the firſt 
— therefore thoſe ſhall avoid Meine Acts. Br. Dette, pl. 139. 
cites 4 H. 7. 13. = 
A. by Parol, gave a Manor (to which an Advowſon was apendant ) Cro. E. acg. 
wich the Appurtenances 0 B. and made Livery on Parcel of the Land; —_ 
lefere Attornment the Grantor granted the Advowſon to another, and then 8 u __ 
fttornment is had to the Grant of the Manor &c. All the Juſtices held, Sav. 10;. 
That the Attornment thall have Relation to make good the firſt Grant. * & — 
And. 256. Trin. 30 Eliz. Rot. 2024. Long v. Heming. 255 8. 
4 Le. 216. pl. 349. 8. C. Adjournatur. 
5. Office found of Ideocy ſball have Relation to the Birth of the S. P. 8 Rep. 
Ideot, to avoid all Meſne Acts done by the Intant, as Feoffments, Re- 170. 
leaſes &c. 4 Rep. 126. b. Paſch. 1 Jac. B. R. in Beverley's Cate. — 
Ons 3 E. * tit. Sci. Fac. 106. and Stamf. Prerog. 34. b. & 
N. N22. (E. | 
6. A. acknowledged 4 Statute to B. the 22d of January, and aſter- 
wards conteſi ed a uagment to C. the 23d of January next enſuing. And 
it was refolved that the judgment by Relation will defeat the Statute; 
For judgment has Relation to the Efloin Day, and that is the 2oth of 
January. Her. 72. Mich. 3 Car. C. B. Stamtord v. Cooper. 


18 — 


(c) Notes ; And Conſtruction. 


LQEMPER ita fiat Relatio ut valeat Diſpoſitio. 6 Rep. 76. b. in 
Sir George Curſon's Caſe. 

2. The Relation of As of Parliament is Violent. If a Bargain and 
Sale be, the Inrol ment atter will make Akts betore good ; bur a Rela- 
won by Common Law will not make an Act good, which was betore 
void. Arg. Godb. 376. in Brooker's Caſe —Cites 3 H. 5. St. Leger's 
Cafe, Petition 18. 

. In 


288 Relation. A 
And tzere 3. In Caſes of Relation, they many Times ſhall have Relation 9. 
_ make or defeat a Thing to ſome Reſpet3s, and to other [ — — the = 
and the / Thing ſhall not relate, and thall be taken always as Reaſor allows. 
ſeiſor mites And. 352. Mich. 29 & 30 Eliz. in Caſe of Butler v. Baker 


a Feeffment N ; 
to one who makes a Leaſe, and the in this Caſe be 


next Ante · 
cedent, but | | 
to that which Accords. 3 Lev. 239. Trin 1 Jac. 2. C. B Barns v. Harvey. 


I Rep 21. 5 Relations 4 Fifion of Law. to make Nullicy of a Thing ab Ini. 
Nenriſs tio (to a Toy” which in Kei vericate had Eiſence, % rather for 
_— Necethty, Ut is Valeat quam pereat. 3 Rep. 28. b. Mich. 33 & 
un Fictions 34 R R. in Cale of Burler v. Baker. , 
m * N 
which aktays accompany'd with Ventris g. 2. V Trin. i 
C'B in Caf: of Th&mplon Lach, bee es tar hen e La nd Dag: 
Thich is banwncnd fund iibcence in the Low. Ii ava: 


And therz= 6. As Relations ſhall extend only 10 the ſame Thing, and to one and 
—— *t.. The ſame Intent ; fo they ſhall extend only between the jame Parties, and 
Feoffment PEvET ſhall be ſtrain d to the Prejudice of a 3d Perſon, who is not Party 
70 3 Rep. 29. a. in Caſe of Baker v. Butler. 
ced or , | 

— Deed, and a long Time after the Livery, the Tenaors Attorn to the Feoſtee; the Attornment 
in this Caſe for Et ur Res Magis Valear, ſhall have Relation by Fiction of Law to paſs ab 
Initio ; For otherwiſe the Tenements ſhall never paſs ; And if they paſs not Ab Initio by Fiction of 
Law, they ſhall not be Parcel of the Manor, according to the Purport and Intent of the Feoſtment, 
if they ſhall paſs ar ſeveral Times; But yet this Relation ſhall not charge the Tenavrs for Arrearages 
in the mean Time. 3 Rep. 29 a. in Caſe of Baker v. Butler — — >. P. Co. Li. 3 10. b. 

So if Feoffee upon ion grants a Rent-Charge out of the Land, and after the Grantee brings 2 
Writof Annuity ; now this was Annuity Ab Initio between the Grantor and tae Grantee, bur as to 
the Feoffor, who by the Grant was intitled to enter far the Condition broken, this ſhall not have any 
Relation to his Prejudice. 3 Rep. 29. a. h in Caſe of Butler v. Baker. | 


| 2 
Dax rity: ]. take Benefit of this ; becauſe Both did not fall in che Time of any one of 
ied this them, and Both are requitite to the Conſummation of the Thing. Asif 
Cafe of the [ord and Tenant, be by certain Rent, and the Tenant ceafes for cue 
Palm. 1. Year, and then the Lord grants away his Seigniory, and then the Tenuat 
Pula» Car. ceaſes for another Year, in this Caſe neither of them ihall GI” 
m 3 un's 
Gale of of this Ceſſer. 2 Rep. 92. b. 93. a Trip. 43 Eliz. in Bing 
Cornwallis | | 
end. . Where the Commencement, „ end Conſummation of a Thing, 
rr ether, there all of them are to be reſpected. Per 
Fleming J. 3 11. Hill. 12 Jac. in Cafe of the King and 
Waller v. Hanger. 


S 


(0) 


N Relation. — 


(D) Of what Things in General. And to what Time. 


Man tender d to be Attorney for the Defendant at the Ni, Prins, 
and the Juſtices received 2 „ ſeil. F the Defendam 
would aſſent to it, and after the Defeadant aff, to it; this Dall have 
Relation to the N Prins before, quod nota bene, Matter of Record ac- 
cepted upon Condition, and this in a Præcipe quod reddat. Br. Rela- 

N 3 & 8 H. 4. 3. accordingly. | 
2. A Man is arreſted in London, and atter Writ. is returned againſt him 
returnable in C. B. the Tefte of which Writ is before the Plaint in London, . 
and the Return is after; and theretore this | have Relation to the 
Teſte, and ſo the Defendane ſhall have Privilege of C. R Br. Relation, 
pl. 28. cires 9 H. 6. 54 ; 

3. Patent ot the King, Pardon &c. which are Matters of Record, ſhall 
have Relation to the Date or Tefte, and Matters in Fast, as Relecſe, Obli- 
gation &c. to the Delivery of ic. Br. Relation, pl. 13. cites 3) H. 6. 21. 

4. It a Man be bound for the Tenants of D. it ſhall be intended the Te- 
nants hich D. had at the Time of the Obligation made. Br. Relation, 


pl. 39. cites 39 H. 6.6. 

FJ. Where the Teſte of the ms of pd of het is within the Tear, and 
the Return and the Deniſe of the King 1s after the I tar, there by Reattach- 
ment the Y car thall be faved by Relation to the Original. Br. Relation, 
pl. 24 cites 10 E. 4. 13. | 

6. Remainder to the right Heirs of W. N. who is alive, and after dies, ſhall 
then paſs a Principio. Br Relation, pl. 20. cites 1 H J. 31. 

J. In Eject ment a Verdict was tor the Plaintiffs ; a Motion ia Arreſt of 
Judgment was made 4 Days after; and ic being a ſpecial Matter of Inu, 
the Court tcok Time to adviſe, and in the mean Tims one of the Plaintiffs 
died. It was obyected that the Favorr of the Court ſhall act prejudice 1ice 
Party; for aſter the firſt 4 Days the Judgment ought ro have been given 
preſently ; and in this the Jud thall have Relation ro the 
Time when it ought to have been given, at which Time that Plaintiif 

was alive; and ſaid that it was lately fo adjudged in Derick James's 
- Cafe, who died the Day after the Verdict, and 44 was not 
 ſhay'd. Le. 187. pl. 264. Trin. 31 Eliz. B. R. liley's Caſe. | 
8. Bond by to, /irned by ons at one Day, and by the other at another Day, 
hall relate to the firſt Delivery. Cro. E. 622. 643. pl. 15. Mich. 40 & 
41 Eliz. Collins v. Harding. | 
9. Grant ot Trees then growing ſhall not reter to the Date, but to the 
Delivery of the Grant: So Covenant to pay for Corn then laden, it there 
are 10 Months between the Date and the Delivery. Per Fleming. Cro. 
J. 264. Mich. 8 Jac. B. R. in Caſe of Offley v. Hicks. | 
10. A Tndemeat thall relate to the Efſoia-Day. Cro. Car. 102. Hill. 3 * 


1. 


Car. CR Standiord v. Cooper. | Gr 8 * — 
| - Hurt. 95. Sandford v. Cooper. S. C.—1 Rep. 94. Shelly's Caſe. 


. When * two Times are requiſite to the Perfeffion of an Aff, it ſhall * So of rw 
be ſaid upon their ion, to receive its Perfection trom the firſt, _— 
as D. 246. of a Fine levied by a Feme Sole. Arg. Cro. J. 449. Mich. 15 hams Car? 

Jac. B. R. in Caſe of Baskervill v. Brockett. | —1 Rep. 

| | ; reo. in Shel- 
's Caſe. o R Lampet's Caſe. —— Jo. 428. 2 Juſt. in Caſe of Harper v. Burgeſſes of 

_ Verdy.—=— Put mes 9 are — — ion of a Thing, Þ bow Fa any 

Validity until the laſt be effected, and that it ſhall not relate &c. for then it ſhould be to the Prejudice 

2 Perſon. Cro. J. 451. Arg. cites the laſt Caſe put in Butler and Baker's Caſe. 5 Rep. 
3. 36. 4. | f | — 


4E (E) Acts 


0 Act. — in what Ca. 


IT "wo HERE » Mop delivers an Obligetive tobe as an in 0 5 
8 W ver to the as his Deed, after certain ondition 
ifs Man formed, there upon the Delivery after the Condition it 
teaſes Land have Relation o che firſt Delivery to be his Deed ; that if the Oblj 

fer Tiers, ap- in the mean Time, between the firſs Delivery and the ſecond Delivery 

L 6-4" 5 yer it ſhall bind him by Reaſon of the Reltio Br. Non ett F pl. 
performs | 5. cites 27 H. &. J. Per Danby. 

certain Con- 


then hate Fee, there if he the Condition he ſhall have Fee 1 
ny Br. Noa ef Pattum > der or Dany, ant by hf De 
Br. Rela- 2. And if 2 Feme Sole make ſuch a Delivery 2 8m Eſcrow &c. and after 
. takes and then che Condition is and the Bailee delivers 


it as a . g 
Ra n. H. 6. 7. Per Danby. 


ver an 
crow to deliver as his Deed, aſter certain Conditions 


Factum, pl. g. cites 2y 


A. and the Conditions are fen at his 


full Age, and then the Bailee delivers it, this ſhall not bind; for the firſt Delivery and C 
was e „ *. 


Danby. 


 Factum, pl. 5. cices 27 H. 6. 7. 


Per 
3. A Man deviſed his Land to be fold 
Har entre, ad uf ; and after he charg'd the Land, and then the Execu- 
; the Vendee ſhall hold d; tor the Sale in this Reſpet 
| have Relation to the Death of the Teftaror, bur nor as to the rak- 
— Be Be . quod nora Divertity, by the Opinion of Brud- 
in. Br. Relation, pl. 30. cites 14 H. 8. 10. 

e the! 


E eat teh; 


very Execution has in] of the Law Relation and Retro- 
CT Ir OE TTY s Caſe. 7 Rep. 38. 


in Lilli 
of 27 ih th Lam full we have Gr e big, 
3 B. R. in Caſe of The King v. 
2 | 
the Original AQ, d 
tao” done at ſe- 
3 16 


| Conner ite will acrp them, wed when es 1. 4. 
Ab Initio. Cro. C 10. Hill. 4 Car. e Halſey. 
A if Te- 8. Where there are —— —— 


= gots be preferred, and to this "thy «ther 
os * 
* e n 


is made ; in this Caſe in the the Lan 
— Ibid. r 


the firſt is De bene eſſe, Ae 
2 12 


ſhall not relate to the Time of the rhe fit 
Recog- 


8 Attornment ſhall 


and Attornment 
| —— yet the Relation 


Trees to the Inf 
— jury of the Leffor. 


| 


— taken. TT SY 10 Geo. 1. Croft v. the 
Bail of Harris. 


* 


(F) Eftares Subſequent relate to Precedent. | 
IEA. eee 


ecovery in Bar and the Effate the Plaintiff Meſne &. and 
For the is fund er Ti, 4 crefoer Hall have Relation | 
before ; Bat it is no Plea to plead a Pine in Bar and the Eftate of the 


2 Pleinriff Meſne between the Conuſance of it and the Execution; For it 


ſhall not have Relation betore the Execution; Quod nota Di bi 
Br. Relation pl. 5 cites 21 H. 6. 17. — And there 8 E. 3. is | 
to be ſo ruled. 

oa ledkes wiiek- « Man, by Relation, in asof his 
faſt Eftare ſo, as if the Poſſeſſion had been never our him. Arg. 2 Roll. 
Rep. 469. Mich. 22 Jac. in Caſe of Nicholas v. Simmonds. 

3. Where an Efate is executed by Virtue of a Power, the Eſtate ſhall If av Ef 
riſe fromthe Original Creator of the and ſhall be a recog, a 
r Mich. 18 C 2 CB. i the Eater . 
Bath's Cale. e- 

"= peel 
Irow Flame > Us, when encerifed or vein irrcheusto thi Finenr Veallnen, os if ianclh: 
* Arg. Show. 507. Cites 1 Rep. 133. 156. | 


4 If the Hushand diſcontinaes the Wife's Efate, asd 
r to the Wife in the Ablence of the 

who fo ſoon as he knows of it diſagrees to it, this ſhall not take away the 
Remitter which the Law w upon her firit raking the Eitare from 
the Diſcontinuee ; Becauſe ſhe is in ot a Title paramount to the Convey- 
ance, to which the Diſagreement relates. Arg. Show 30%. * cies 
18 Jo. 78. and fays the fame Rule hols br Agprenient, and 
that Opinion was the the whole Court of Common Pleas. 


© Tirts Subſequent. Relation. — 


ASTE wo lag etl ** ne betwe the Bi V * 
the Attoru nent 2. 7 5 ay th 8 4 


Br. Relation, pl. 5. cites 43 E. 3. 15. Li F 
A 4 Leſſee commits Waſte, i ies. mana tornment relates , 32 
being a Fiction i will make l. | 
erate #2 hs 98 * 


5141. 


Le BOG 
nbd nd negro Intent to benefir h 


3, A + Thing of Tarr the Law has R 
Rall. Rep. 139. Hill. 12 Jac. B. 


T TT 


(H) Made good by it ; What is. 


Br Fais 1. IF a Man makes a Leaſe for Life by Deed, the Remainder to the King 
Enroll. pl. 8. and makes Livery and Seilin, the Remainder does not paſs im- 
cites 1 2 7- mediately ; bur if the Deed is afterwards inrolled, then the Remainder 
— from the Time of the firſt Livery. Pl. C. 3. b in 


ive ſhall be in the Ki : 4 | 

pl. 57.8% C. the Caſe of Co and Paſch. 4 E. 6. per Hales J. cites 1 H. 
cites 1 H. 7: f. 19. according to the old Books, but in che New Books it is Trin. 
— 1 1 H. J. 31. per Brian f 1 ; 
Pogh. 89. 2. Relations in ſeveral Caſes ſhall aid At in Law, as in Caſe of 
— — Dower &c. N viz. to make void Accs of che Par- 
Moat; ies good by Relation or Fiction of Law. 3 Rep. 29. Butler v. Baker. 
—_—— E | < 

therefore if Man enfcofs an Infane on Feme-Covent, and afierwards gives, or gram, or der 
— or an thing our of the Ld — — and aſter the Infant or 41 4 2 
out Doubt ſnall have 


e 


are law 


_ 


Per Popham g. If after the Death of the Husband the Wife waives 4 Fointure mats 
Ch. J. Such after Marriage; This puts the Inheritance intirely. in the Husband, and in 
Dane Re. His Heir in Relation to divers Reſpetta, yer as to other Reſpedts he ſhall 
lation to not be aid inthem wich ſuch Poph. 90. Butler v. Baker. 
toll an Entry | 3 - PIES, 
. ˙ ˙—— Peron Ie 
| of Relation ſhall never make aw AF goud, which was void for Defet 
of Power. Arg. and the Court ſeemed ſtrongly of that Opinion and 
- *, Judgment afterwards accordingly. Vent. 304. Hill. 25 & 29 Car. 2. 


Abdram v. Cunningham. 
F. 4. and B. Femes, are Nai s. A. infeoffs F. & and makes Livey 
. within View, and directs him ts enter, and then marries J. S. before Execu- 
ap, | e er Reſolved that this Livery is well ex- 
ceented after Marriage, and Entry hath a ſtrong Retroſpect to the 
Pollez 45. N. pleaded as a Feoſſinent when the was Sole. Vent. 
186. | 


23 & 24 Car. 2 B. R. Parſons v. Perus. 


— 
K * 
- —_ * _— 2 n 


) Defeated by Relation. I hat Eſtates or Things. 
1. W EN E the lbentanct of the Crown with all Prehe:ninences and 
| "VF Prerogatives were given to King H. 7. yer this 4:4 at cx- 
rend to reſume Liberties and Fraxchiſes of other Manors; By all the Juſtices 
. Br, Relation, pl. 19. cites 1 H. J. 13. WO 0 
2 'n 8 where the King is intitled to the Auaſon 9 
. Tenant, the Heir being within Age and ia Ward of d 
ing by 'Fenure in Capire, this Office ſhalt have Relation to the Death oi 
the Tenant of the King; ſothat if there be a Meſne Preſentment the King 
ſhall avoid it by Relation. Br. Relation, pl. 11. cites 14 H. 7. 22. 


1 K 


——_— 


Relation. EO 293 


— 


3. If A. covenants to Ivy a Fine Oct. Pur. Beate Mariæ 1 Car. and the 
Covenantor 4c #:7950/:dges # Statute February the q3h, in the ſame Year, and 
che Fine is lv yd according to the r Conuſee ſhall avoid the 
cid Statute by Relation zo the Efſain Day, which was prior to the qth ot 
February. Jenk. 250. pl. 40. 1 | 
4 Relation thall not defeas Collateral Things executed. Per Coke Ch. 125 
| Roll. Rep. 191. cites the Caſe of Colter v. Wingate. : = 


g. Tenant for Life, Remainder to his 1f Son in Tail, Remainder to The Rever- 
Sir Simon L. in Fee. Tenant for Life (before che Birth of any Son) g he | 
exccated a Deed cf Surrender of all his Eſtate and Title, to Sir Simon L Londs was 
and delivered this Deed ro T. S. to the Uſe of Sir Simon; and all this udn the - 
was done without the Knowledge of Sir Simon.— Atterwards a Son was Point of Lu- 

and airer that Sir Simon L. hearing of the Surrender, afſeated to g, . 
ic. Ventris J. thought that by the very of the Deed Eftare Cafes 150. 
paſs'd to, and veſted immediately in Sir Simon L.. and thould wait there 13 
till his Biſſalſent, becauſe the Law will intend his Aſſent being tor his 
Benefit; but all the other Judges in C. B. and B. R. were e contra, and 
judgment accordingly ; but that was revers d in Domo Proc. 
againſt the Opinions ot all but Atkins Ch. B. Carth. 250. Mich. 4 W. & 
M. I R. Sir Simon Leech's Cate. | 

6. No Relation to a precedent Act can work fo as to deveſf an 
Eftate vefted, which was created by Conveyance Antecedent to the Deed, to 
which rhe Relation mu be. Arg. Admitted Show. 298. in the Caſe of 
Leach v. Thompſon. 

7. Husb:ad and Wife made a Feoffment of the Lands of the Wife, and 
were atter 4;vorced ; it was a Diſcontinuance; tor between rthemtelves 
Relation made a Nullity, bur never as to a third Perſon. 12 Mod. 293. 

Paſch. 11 W. 3. B. R. Fer Holt Ch. J. in the Cafe ef Cage v. Acton. 


— —ñ1— — — 


22 


(K) Eour d in what Caſes; And bond by it, Who. N 
Rs 8 Teſpaß (K) 
1. 4 Conftabl: tock a Man who frack another, and after ſuffered bim to go; Pi. 3. + 5. 
and after the Party ffrack died of the Blow. This Eſcape is not Fe- . 
um, and yet it thall have Relation * ro the Striking, in re of him ( rc i 
who ſtruck ; Ex prima Caufa Oritur omnis Actio; bur thall not have burthe Ter- 
ſuch Relation in reſpetF of the Conffable who ſullered the Eſcape. Br. Re- Book is 
lation, pl. 9. cites 11 H. 4. 12 . | (Coup.) 
| is reverſed by Writ of Error, As to the But if any 
Meſae Profits the fame thall have ion, by Conſtruction of Law, to — 2 ä 
de Time of the firſt Judgment given ; and that is tv favour Fuftice and 2 0 Tay 
advance the Riz ht of him that had Wrong by the erroneous Fudgment. 13 4 
Rep. 21. in Menvil's Caſe. | Rs | 4. 


2. When an erroneous Jud 


who re- 


the Reverſal of the Recovery, ſhall have an Action of Treſpaſs againſt the Treff — 
» an | b > 
fendant pleads, That there is no ſuch Record, the Plaintiff ſhall mew Hef Me 


the Mairter, and maintain 

Action; ſo as unto the Treſpaſſors, who are w ſhall nat any Conſtruction, 

by way of Relation .4b Initio, to for ion and ſhould 
wrong to him that recovered by the firſt Judgment ; x charget 


ne P. ts, ſo it gives bim Re „ notwithſtanding the Reverſal, againſt ail Treſpaſſors in the Interim; 
— would, by — of 1 diſcharge Test abe 2 him that re- 
Dre 

ecoveror, ecoveror s aga . 
1; Rep 21. 22. in Ninian Menvi!'s Cafe. _ 


4 F —.— 3. Re- 


the e en 
Money was the of the Party all the Time, bur fuch Relation dv. 
Prerogative of the King Holt. Skin. 615. Mich. 7 W. z. B. R. in the Bank 


If a Gift is made to the King by Deed in ant! before Inrollment he grants away the Land, 
Grant is void ; yer the Inrell Relation makes ; mw 
DDD 
3 Lev. 282 4. "Tis a general Rule, That Relation ſhall ur do W; 
SC . ber Ventris, [- 2 Vent. 200. Trin. 2W.&M. CB. i 
V. —_ | 


| PR 
Ds, an Che Pe, * Judgments, Releaſe, 2 


—_ 7 =P . [ IS . N * 382 g " 3 


—c — 


(A) By Enlargement. Of what Things it may be. 


In Aſc of 1. IFa Ban ſeiſed of a Rent in Fee grants ic for Life, he may in 
Rene the 7- | large it by Releaſe. 43 ACT. 8. Admitted. 44 NT, 7. Mut 
Tb E. teb. 
— > | 
WAS = | | ; 

ed „ and granted it to . N. obo granted it to the Plaintiff; and after V. N. died evttbeut Ine. 
ment &c. The Plaintiff ſaid, That after the Grant made in Tail the Grantor releaſed ail rhe Ae to the 
Tenant in Tail, and to bis Heirs, and jo be bad Fee; and pray d the Aflife. Er Adjornatur. Br. All, pl. 
. 


— 


* 5 n * —_—. 


— —— 


Y Releaſes by Way of Enlargement. To calm. 
1. PF, one gives wo 2, and to the Heirs of the Body of he one, tif 
an” Ie age their Eliates by a Releaſe to them. 4 
* If there be Leſs for Life, the Remainder for Like, the Renal, 

rin Remainder in Fee may enlarge 
Lethe by Releaſe, 44 All, 35. Per Finth. Adinitted, 1 


a 


— s - - 


may enlarge the Enit of 1 
Melde — 2 af. „ 


— 


Reverſioner in Fee 


— 


_ 


— 


Relat. 


Fe? nay reieale _ 


Remainder over for Life, and after he releaſes all his Right to him in Remaind-r, avd bis Heirs, be bas 
ara the Fee by this Releaſe. Per Per'ey and Finch quod non negatur; bur per Finch, He ſhall not 
Fave Action of Waſte ainſt the Tenant for Lite without Attorument; quære inde, for contra per 


perſey. Br. Releaſes, pl. 76. cĩtes 48 E. 3. 16. | 
6. Tf Leſſee for Lite, the Remainder in Tail are, the Donar 
releaſe vy Enlargement co che Letſee. 9 P. 6. 54. It tems the 
7. If Letice tor Lite, the Remainder in Tail, the Remainder in Fee 2 Brownl. 
to the Tenant for Lite, are, The Tcuant for Lifz by his Releaſe to < <I'vI 
the Remainder map transfer iis Re:nainder in Fee to him in Re. e f 
manner im Tail, but not his Eitate for Lie. P. 7 Ja. B. between 2, cannot 
Francis and Pack, Per | 


releaſe ro 


him in Re- 
minder, but he muit ſurrender. D. 251. pl. 91. Hill. 8 Eliz. Stepkin v. Lord Wentworth. —S:ze Lev. 
145. Maſon v. Tredway according y, but contra as to Leſſæ: tor Years, but no judgment. —S. C 
Keb 807. pl. 7. Mich. 16 Car. 2. B R. adjornatur. | | 


$8, If Tenant in Dower grants over her Eſtate, he in Reverſion may en. =. 
targe the Eftate of the Grancee by Releaſe, (Bet note that nac at Fora | 
fanding the Grant over, the Printy coatinues berw2ea Kevechauzr — * © 
and Tenant in Oawer, tor Waſte lies anamff her. 11 i), 4. 6. 11. 
munten. 18 C. 3. 40. 18 Alf, 56. adjudged. | . 
MN Letlee tor Lite or Years grants over is Eſtate, Leſſar may If A. makes 
marge the late ol the Grancee by Releaſe im Fee, or for his own 711 
Life, 18 E. 3. 40. Idjudged, 21 Af. 21. admitted. ye, * 


| Leue for © 
I, Lite makes 4 
Leaſe for Years, and 4. releaſes to the Leſſee for Years, and his Beirs ; this is void, becauſe here is not 
the Conſent of the Tent for Life, who is immediate Tenant to the Reverſioner, and ought to attorn; 
74 W this Eitate ought to paſs by Grant and Attornment. G. Treat. of Ten. 65.8. P. Co. 
irt. 22. b. 273 2. | 1 * IV 

Þ it is if a Man leaſes for 20 Tears, and the Lrſſce Ter for 10 Tears. G. Treat. of Ten. 65.——S.P. 
Lin. 2-3. a. That @ Releaſe tothe ſecond Leiſce and his Heirs, is cid, becauſe there is no Privity —— 
But in ſuch Caſe, a Releaſe to the of Life is good; for he had * an actual Poſſe Ron, and the Nuſſeſſion 
of the Leflee is his Poſſeſſion. Co. Litt. 270. a. S. P. Per Tyrrel J. Cart. 42. in Caſe oi Geary v. 
cites Litt. S. 69. 70.——But if Donee in Tail makes a Leaſe for bis own Lije, and the Donon -- 
leaſes to the Leſſee and his Heirs, this Releaſe is void to enlarge the becauſe there is no Privity. 
Co. Lit. 273 1.7 Orig. is (No) but it ſcems to be miſprinted | „ 175 
er for Years canrot make a Leaſe fer Years, within the Statute of Uſes, and by this Means ta give 

Polſeſſion to make him capable of a Releaſe of the Reverſion. Per Powell J. Lutw. 570. Hill. 9 W. 
3 in Caſe of Chaloder v. Davis. | 


— So he may by Confirmation. 17 E. 3, 31. Þ, 31 W. 13. ab Br. Charge, 


pl. 29. 
SC. 
1 E. C — fo Raw 


| Covert be Te- 


* + w- 
mn 


12, It a Man has Execution of Land an Elegir, it ſeems that 
he in Reverſion, for whoſe Debt it was extended, cannot enlarge 
ks Ettate by a Confirmation to him to have for Life, for Want of 


Privity 


S. C. 


— "0 a 


ee +1 AT. 13. admitted. 

Elegit of mp Land, and aſe 
. 
between them. 31 M. 13. admitted. 


By whom. 
. 


tance 
1s not r for Tears citbant P as if Tenant in Fee, or for Liſe, releaſes to Leſſas for 
Yor Tha Fin. Ernten 925 | 


| Releaſe of Te Y to re kim co . For Privity there 
. o Tome fo Yen, b Lee fo ears of "o_ is geod; For Privity 


18. If a Man enters into Land of bis owe Wrong, aud take the Profits, 
he is a Diſſeiſſor, and a Releaſe to him is good; or it the Owner con- 
then he is Tenant at Will, and that Way alto the 
5 but there is a 4 Diverſity when one comes to 2 particular 
the P og | Fete ned 
becauſe his Intereſt came by 


CES — Ir a Man makes a Leaſe for Tears, Remainder fer bi, a Releaſe 
— 3 4 he has boch a Pri — an Eſtate, is the Le. 
þ.-- Fg mainder for Life and his Heirs, is good allo. n. 
Tenant for Years holds of the Reverfioner and pays him the 8. and ought to attorn to his 
Grants, OOO mg yr gy rr eager gens 


X | a” y 
Eftate, and charge the Tenant, when th Parry was no really in Þ G. Treat. of Ten. 65, 66 


He is liable 20. If a Tenant by the Curteſy grants over the Eftate, yer he is Tenant 


wan Aion 2, ro an Action of Waſt, Attornment &c. and yer a Rates him a 


er le of a Neleaſe, be:auſe he 5 Notoriews Þ: Pri which 
ee. Treat. of Ten. 66. 2 — 


into a F 


21. It 


mmm — te. 1 


” — 


Releaſe. 297 


21. If I grant the Reverfion of my Tenant for Life wo e Bo — 
Lite, and after Releaſe to the Grantee and his Heirs, be has Fee-Si | 
Co. Litt. 273. 2. * Mes: vil * 

be made to Leſſee of « future Term, fo as to in- 


22. Releaſe r a 4 ate 
aſe the Eſtate, yet he is capable of a Re | if of 
—— them. Arg. Show. 38. cites 8 Tat. ak Hy 


23. A Leaſe was made 3H. 8. to A. B. and C. at Will ; atterwards A. The Re- 
die; B. and C. took a new Eftate by Indenture to them and their Heirs bs PO ene 
Anno 4 H. 8. but xo Warrant of Attorney to make Livery could be proved. IH Be Te. 
mD e maghe g 10.6. gave « 
and the Death ot A. and that B. and C. d the Indentme, Will was 
and that it is now cancelled ; The Court was of Opinion that the former nt vt 
Efate at Will being determined, the ſecond Indenture could not enure as cr News 
« Conlrmation 10 gov or enterge's Foo-faaple ro the Laffirs, ws te ighe decauſe no- 
if che Eſtate at Will bad not been determined. D. 269. h pl. 20. Hill. thing fur- 
10 Eliz. Anon. 1 0 Ode is 
ys that the Opinion of a Grant made by the Leſſor to the Leſſee at Will for T Ks 
or —— — L — the Eſtate without Livery. E 


. 


„ A. leaſed to B. for Years; Afterwards A. before Entry by B. re- S. P. Co. 
14 7. Right ; this Releaſe is void, becauſe the Leſion hag Lin a6. b 
ror Poictiion of che Land ar the Time of the Releaſe made, but only a % fr 
Right to have it by Virtue of the Leaſe. 5 Rep. 124. b. Paſch. 3 Jac. & 4;9. tw 
CB. in Sailyn's Caſe. | i the Liſte 


| nters, and 
has Peſeſſen by Force of the Leaſe, then ſuch Releaſe by the Feoffor, or by his Heir, 7 2 
by Reaton of the Privity by the Leaſe between them &c. Pl. C. 423. a. cites & C. 


23. If an Advow/on be granted for Tears, the Patronage for Years is in Bt if 1, 
Grantee, and he may accept a Releaſe in Fee of the Patron in Fee; per # © 3 + 
Jones J. Jo. 19. Hill. 2o Jac. C. B. in Caſe ot Standen v. The — 
verſity ot Oxtord & Whitton. 


„8 of the Patron in Fee; per Jones J. Jo. 
19. Ibid 


26. It an Infant makes a Leaſe for Life, and the Leſſee aſſigns it over to S. F. Co. 
to another x M arranty, e et pan Age — s a Dum fuit in- Lin. 272. b. 
fra Aiatem againſt the Afgree, and he vouc bes the I gror, who enters 
into the Warranty; the Demandant cannot Releaſe in Fee ſo as to 
a becauſe the Vouchee bas no Poſſeſſſon. G. Treat. of 

en. : | 8 | | 


1 


* 8 


— 


(B. 2. To whom ; By Enlargement ; by «has Words. 
1 Tenant were by gaby, and 108. Rent, the Lord Re. 


leaſed to i he Tenant all his Right in the Land, Javing to the Lord 
be a Rent- 


the Rent; and by the Opinion of all the } 
Service, as it was betore the Releaſe, 
tie Releaſe is void, not 


Wi a 
taken more ſtrong ly againſt himſelt ; And i 
Pugnant to all the Deed, and yet the Deed ſhall not ſerve. Br. 


$5. cites 12 E. 4. 11. | 
for Toms, without other Words, 
by 


2. A Releaie by the Leſſor to the Luſſee 
gives the Leflee tor e | 
3. It a Releaſe be made to Tenant by Statute Steple or Merchant, or 8. © cited 
Exit, by him in the Reverſion of all bis Right in the Land, by this a by Ven- 
4 te- 


Releaſe. 
2 Freehold paſſes for the Life of him to whom the Releaſe is made; fr 
jn Caſe of 4 4 without apt Wards of Inberitaxce. 
— 4 To a Releaſe that enures by Way of * 


there is not only required and ate but 
Law n 7; 


Lt. 253. b. 
If Tenant for Leaſe grants in Fee, the Reverfioner i 
S8 4 7 ys bis Heirs, this 
only an Eſtate for Life. A Tenant for Life di 
for dies, and then the Grantee levi is i 


in Reverf 


(B. 3) At what Time. Before Extry, or ont r 
, Poſſe ſſrow 7 


"I. makes a Leaſe for 
Tears to C. and after A. releaſes to B. in Fee; this Releaſe is good, 


2. But in the ſame Caſe a Releaſe made to C. is void; for tho? he has 
Poſſeſſion, yet he hath 20 Privity, and yet a Leaſe made by Leffor by 
Fine made to the Tenant in Statute Staple, or Merchant, or by Elegit, is 
good; and yet there is zo Privity. Co. R. on Fines 6. cites 25 E. 3. 
3. If A. makes a Leaſe for ears to B. and before B. enters, A. by Fine 
releaſes to B. and to his Heirs, now this is a void Releaſe ; for A. againſt 
his own Fine might ſay that B. had not entered into the Land before the 
Fine levied; and yet 31 Aff. 24. it is adjudged Contra in fuch a Cafe; bur 
other Books are to the Co. N. on Fines 6. cites 16 H. 7.5. 50 E. 
3. 37. 3 H. 6.23.46 E. 3. 13. 15 H. J. 14.47 E. 3. 27. &c. accordingly. 
4 It a Man Land for Term of Years, and releaſes to the Termur all 
his Right before the Leſſee enters ; this Releaſe is void, norwithttanding 
Ve, the Privity, becauſe he wants Puſſeſſon. Br. Releaſes, pl. 92. cites Lid. 
„ Lirrleron, Tir. Releaſes. | 
3. Butt rene 
LS: ote the Diverſiy. Br. Releaſes, pl. 9a. cires Lib. Little · 


Ly 


. 


n 


TR. 


ty 
: 
T 


y 
* 
4 


if 
3 
5 


i 


1. 


Err 
11 
Kl 


lem a Leaſe 


678. C. 
There 


if a Man makes a Leaſe for Life, the Remainder for Life, 
irs, is good befine be ©. 
a Freehold in Law in him, which may be erlag 


a1 


6. It 


NY Releaſe. 


i Man makes a Leaſe for Tears the Remainder ſor Tears, the firit And yer he 
Cs eleaſe to him in the Remainder for Years, is good 10 12 Remain- 

Eſtate. Co. Litt. 270. a. 2 Poor 
— — the Feaſt of St. Michael proxĩ- 
Fins 6——Bot if a Leaſe be by Indenture i= Jul, Helend the Tand t n A 
a ee Paſſion before: Ga en Fines © cnes Hei | 


„ If a Leaſe for Years be made to two, albeit the Leſſor before they en- 
ter cannot to them to enlarge their Eſtate, yet one of them may 
before Entry releaſe to the ocher. Co. Litt. 270. 


ha. LS 


% 


1 1 A makes a Leaſe to B. for Life, Remainder to C. for Life, 


1 der to D. for Life, and A. by bis Deed releaſes all his Right to B. C. 
D. in this Caf in Remainder are not with the Te- 
nant for Life, and yet the Releaſe is to all. And. 32. cites 
it as held Per M Ch. J. Trin. » E. 6. Bur ſays, Quære how 


it ſhall be good, and how it ſhal l take irs Effect. | 
2. Nothing paſſes by a Releaſe to the Leſſer in Poſſeton, but by Way e. 
a new Eftate of the Reverſion, but to increaſe the Eſtate in ac- flint 
cording to the Words of it : So it works nat by Merger of the firſt Intere , Thing * 
bur by enlarging of ir. But ir is true, after the Releaſe the Leaſe doth * | 
not exiſt diſtinct from the Eſtate by the Releaſe ; tor tho it does not con- x ..@ has 
tinue as a Term, yet it is Part of the Intereſt that he now has in him by nothing in 
the Releaſe ; for it is not like a Grant to a particular Tenant by him in . 
Reverkan, which does drown the particular Eſtate. Arg. Far. 47. io 
Caſe of Shorrridge v. Lamplugh. | of | Reverſion 
has nothing in the Leaſe. Arg. PI. C. 423. in Caſe of Bracebridge v. Cooke. 


4 & — * Py — — —— 
1 by 


NA There 


* 
— 85 (8) 


ure of a 

E. 4-46. b. Releaſe to 
1 F take Effect 

in Fimo Per Gawdy J Goldsb. 167. cites the Caſe of Read v. Bæarblock 4 of Quick wa 


ate' but — os Per Doderidge J. Roll. R. 193. in Caſe of Quick 
far. — 3 Bulſt. 30. & C. and S. P. | f , 
| ARelcaſe with theſe Words, Due quotiſmods in futzro habeve fotero, are void in Law; for no Riglu 
les but the Kight which the Releffor had ar the Time of the Releaſe. Arg. Bei 76. cites 

Releaſes 106.—Per f Trevor Ch: IJ. Gibb. in Caſe of unter v. Coke. But a Releaſe with 


Warranty will bar ad Per cundem. Ibid. ——tS.P. 11 Mod. 151. 152. in Caſe of Ar- 
2, After one has found 


of the Peace, ill the of the 

Ring have Jntereft; and 1. Logs of the 
bee AAS 4 tp 
3+ N my Tenants have uſed Time whereof Memory cc. to chaſe, 
cen ele my Rear for one Year and anther or et 
| 7 car, 


R elea ſe. 


B. gran 
SP. adudg d Leaſe & 
25 Eiiz. in 
one Falſor 's 


c. to him ĩ 


1 on and Trumpard 
Lid in A 
W. and F. 90 


deviſed the 


tif, Lis eldeſt Son in Fee, and 
kim aud his Heivs. D. entered, 
Son, with Warranty; T. died in 


Life of D. Adj 
upon the Death of the Wife ; and that this Releaſe with War- 
ranty was a 2 Ch. J. who delivered the Opinion of the Court. aid that this 
is not like to a Releaſe by an Heir in the Life of bis Fatker ; fer the Heir in ſuch Caſe is a Stranger, and 
has no Title at all, and yer his Releaſe with M arranty bars him. Hutt. 60. Howe)! v. Auger. —Hovel 
v. Augur. Je. 16. Hill. 20 Jac. C B & C. accordingly ; and that it was held that ſuppoſing it a Fe- 

ple in Ontingency upon the fir , 22 to T. yet the Releaſe had exringuith'd it, and that this, by 

caſor of he Warranty, is a much 1 am than Lampett's Caſe. 10 Rep. 47. b 49.— Win. 
30. 8 C. fated by the Name of Y'oul's And Ibid. 54. 8 C. by Name of { or's Caſe, argued 
Mich. 20 Jac. but nothing ſaid by the Court. 


ee J. An Iacident cannot be releaſed, uakſs by general Wards. Br. Inci 
- 4 * dent, pl. 26. cites 52 Aſſ. 6. 

Homage, Fealty and Rent, and the Lord releaſes the * Fealty and the Rent; this is void for the Fea'ty, be- 
cauſe the remains, and the Fealty is incident to it. 13 RK. 2. but the Lord alan y 
that he will not have Fealty by two or three Years. Br. Releaſes, pl. 47. cites 5 E 4 41.—S P. And 
ſo of Diſtreſs Br. Releaſes, pl. 52. cites 7 H. 4. 11. 


6. Damages in Detinne before Fudgment cannot be releaſed. Br. Da- 
mages 138. cites 11 H. 6. 29. 4 
J. A Nomine Pane waiting on a Rent cannot be releaſed till che 
Rent be behind; for the Not paying the Rent makes the Nomine Pane 
SP Brownl. 116. in the of Bridges v. Enion. — cites 5 

» &. 42. ; 

8. A Thing at in Eſſe, as a Leaſe for Years to begin at a Day to come, 
can't be releaſed. 4 Le. * . Cites Lit. 105. and 4 H. J. 10. 

en may releaſe them to him, but not g 
them to him ; for he hath @ Right to them, but ot a Property in them. Per 
Brian J. Br. Dones &c. pl. 24. cites 6 H. ». 9. 

10. Extent by Elegit may be atlign'd or furrender'd, but ir cannot be re- 
leaſed; for a R ſuppoſes the Releaſor to be out of Poſſeſſion, and a 
Surrender ſuppoſes him in Poſſeſſion. Jenk. 269. pl. 85. 


Yelv. 215. 


11. Chiſe 


85 Releaſe. 


en Altion may de releaſed or confirmed to him that is in Po. 


——_ 
. Geo none ee Fin. Law 8vo. 10% | #7 BE . 
12 The next Avoidance was granted to A. and B. the Church betinhe And. 223. 


reid, and afterwards 4. releaſed to B. all his Eftate, Right, and Title. 2:4". 8. C 
. was void ; for akc? the Avaitance iris 77" 3chh® 

merely a Thing in Aktion, and fo annex'd to the Perſon that it cannot Right and 
bed; but a Releaſe before Avoidance is good. Cro K. 273. Hill. Demand 
32 Eliz. Brooksbie's Cafe. | 2 . bo. 4 24 
| and Preſentation. And the Court held, That when the Church voided the next Avoidanee 


is had, and fo their Chattel determined, and then a Power remains in them to preſents the which cannor 


: : r | C. ; L- 256. 
pl. 3. S. P. Co. Lic. 270. b cites Paſch. 38 Nix. CR. Benner v. the Biſhop'vf Norwich. 
"vi Daty certain uyon « Condition ſubſs. % there is a 
3 and a Duty uncertain at 2 to be made — 
certain G. — 
Me bur the other cannot be releaſed, becauſe in the mean bi _— 
Time it is no more than a mere Poſſibility. 5 Rep. 70. b. 71. Per Cur. k 
Paſch. 34Eliz. B. R. in Hoe's Caſe. ww uae, — 4 
ſriſecuent. In the firſt Caſe it may be releaſed, for it was in Efſe before any Act dope; but in the acher 


Cale tr is nor in Eſſe, and therefore cannot be releaſed ; As if one covenants to infeolf me before 
chaelmas, a Releaſe of Gvenants before M nas is no Har to an Action of Covenant 
Michacimas ; for there was no Cauſe of Action at the Time of the Releaſe i 


PF 


2 


tion be for Performance of that Covenant, a Neleaſe of all Actions is a Di of thut 
Bcd; for it was a Dury defeaſable. So if I to you, Thar if B. do fuch an — 
von 201 If you releaſe to me all Actions, and afterwards B performs the Act, the is due, and an 
Actin lies for it; for it was not in Eſſe at the Time of the Releaſe. Per Popham. Cra E 380. Mi 


35K qoEliz. B. R. in the Caſe of Hoe v. Marfhall. 


14 Suit of Court is inſeparably incident to a Court Leet, which cannot 
be releaſed. Brownl. 185. Trin. 4 Jac. Tott v. Ingram. | 
136. A Preſcription was made, That all the Inhabitants of ancient Meſ- 
ſunges in ſuch a Vill thould have Commos within the Vill, by reaſon of 
their Commorancy. Such Common cannot be releaſed ; for tho one In- 
habitant thould releaſe it, a ſucceeding one might claim ir. Cra J. 132. 


be Firth of the next (Bill, which may never ; and becauſe it is no Debt or Duty it cannot 
ae - 7 1 - och IL Delivery of the Hay 
Hit an Award if 4 hall give B. at Hidſummer a L 7 on | the Ha 
B. call ge A. 10 “. the r before the Dey Gece reſts merely in a Poſfibili- 
ty and Contir:geacy ; for it becomes a Duty on Delivery of the Hay only, and not before. Brownl. 115, 
116 Hill. 9 Jac. in the Caſe of Bridges v. Enion. | 


17. 1. uncertain hing cannot 3 3 As a Releaſe of all Acti- 
ons, Duties, aud Demands, before Judgment is no Diſcharge of Bail. 
28 51. Mich. 10 Jac. in Lamper's Cafe. — cites 5 Rep. 70. h. 


18. A future Right or Poſſibility which may be releaſed, 
Foundation and Original Inception, and to be a N 
bility. See 10 Rep. 30. b. in Lampetr's Caſe.— And Winch. 55. Hoe's nat b. © 
it may 


drfeated by Deed. 1 Rep. 123. Hill. 28 Eliz. R R. Albany's Cafe.—— A mere future Riche carnor be 
releaſed. Per Lord Macciesficid. Ch. Prec 546 pl. 339. Mich. 1720. in the, Caſe of Kemp v. Kelſey. 


19. If a Feoſſment in e e Pol ha, 8. Roll. R. 19-. 
. 30. in the eS. C&P. 


cannot releaſe this Nomination. Per C SY 
of Quick and Harris v. Ludburrow. 


4 H 20. If 


n 
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Roll R. 197. 20. It I deviſe, That my Executors ſball ſell my Land, they cannot . 
S. C& F. leafe this Power. Per Haughton J. 3 Bulit. 3 1. in tue Cate of Quick 
v. Ludburrow. a . 
21. If A. be bound to B. by his Promiſe to perform two Things, B 
may well diſcharge him of Part, and fo make it ſeveral; Per Haughton 
J. Bur Per eridge, If it be One entire Thing, it ſeems he cannot gif. 
charge Part of it by his Releaſe. 3 Bulſt. 232. Mich. 14 Jac. in the 
Caſe of _ v. 8 Pe 8 
Browvl. 18. 22. A. faid to a Feme Sole, Marry my Friend W. and if you oder. Ii 
S. C Hill. him I will give you 100 J. They intermarried, and the le relea, 
1 N er to A. all ds, and dies. This Releaſe bars not the Wilt, becauſe 
— during the Lite of the Husband it was not a Thing in Demand ; but it 
riff and one might well be releaſed by apt and ſpecial Fords, tho' it was to take Ef. 
for Defen- tos by Contingency in Futuro. Per Altham Serjeant and W inch ] A. 
Eur r. ſented. Noy 26. in the Caſe of Smith v. Stafford. 
S. C. accor - ̃ 
dinghy Winch and Hutton J. contra Hobart Ch. J. Godb. 271. pl 380. S. C. and reports that 
Hobart Ch. J and Warburton } were againſt Winch and Hutton I. that the Niarriuge was a Releaſe 
ot the 1001. —— Hob. 216. pl. 280. S. C Hobart thought the Marriage an Extinguithn-enr of the Pro- 
miſe, but that the other Juſtices were of another Mind. 


Vent. 39. 23. A Bond cannot be releaſed y W71!, becauſe a Ni is no Deed, tho 
Car.» B. R it be ligned and ſealed. Sid. 421. pl. 11. Trin. 19 Car. 2. B. R. Pi- 
Anon bas a geon v. Harriſon. 

Nota, That 

a Man cannot releaſe a Debt by his Will. 


10 Mod. 24. A. deviſed to M. his Wife for Liſe, and after 10 D. and his Heirs, 
425-5.C. provided if C within 3 Mouths after M's Death pay io D. 5ool. then the 
Lands to remain to C. and bis Heirs ; It was held by the Ld Chancellor 

and Maſter of the Rolls Mich. 1713. That C. might have releaſed, or 
extinguiſhed his Right. Ch. Prec. 489. pl. 303. Paſch. 1718. Marks 


v. Marks. 
| 25. A Right veſted cannot be releaſed ; and this was ſaid to be a Ge- 
neral Rule. 8 Mod. 10. Mich. 9 Geo. in the Caſe of the lai 


of London v. Lo 
26. A. deviſed Lands in Truft for the eldeſt Son of B. fer 2 Years, and if 
within thoſe 2 Tears heſpould become a Proteſtant then to him in Tail Mole, 
22282 Te Conformity, then to the Uſe of the ſecond Cc. Son of the 
ſaid B. being a Proteflant, and to the Heirs Male of their Bodies being Pro 
| Treftants, and for Default of ſuch Conformity in any of the Sons, or it 
7 ſhould die without Iſſue Male, then zo the Uſe of the «deft Daughter 
of A. being a Proteſtant, and the Heirs of her Body being Proteſtants, Re- 
mainder to the ſecond Daughter &c. Remainder to C. (who actually was 
a Proteitant) Ld Chan. Macclesfield faid, That ſuch Brothers and Sif- 
ters could not releaſe their Right to any Intail given them by the Will, tor- 
aſmuch as without a Fine they could not bar their Iſſue. 2 WIS Rep. 
132. 135. Paſch. 1723. Carteret v. Carteret. — 


(H) What Perſons may releaſe. 


MEE E againſt whom Surety of the Peace is found releaſe it 
Behaviour * W eace is found Cannot 

| For every one has Jntereſt; For he is.bound to keep th 
' Peace againſthim, and all the Lieges. 


21 E. 4. 40. 


2. N 


— —— 3 
7 Tt A. covenants wich B. that C. ſhall pay 10 1. annually to D. D. Roll. Rep. 


camot leleaſe thta ta C. tu Dilcharge ofthe Covenant, becauſe he is a 1% >= 
Stranger £9 the Covenant ; For when a Ban binds himlexf, that a mes 


Tas ihall be performed to a Stranger, he takes upon himlelt that entered, 
a — {hail accept it. Þ. 13. B. R. between Duicł and — 2 
Lndburro®. Wudged. 3 Bulſ. 29. 


S. C ad- 
ulged clearly. And in this Caſe if P. takes J. N. to ber Husband, J. N. cannot releaſe this Pay- 


4 


ment, he having no Rghr at all therein. Ibid. 
If A. is bound to B. in 40 5. tothe Cie of . S there J. S. may releaſe the Bond; becauſe the Uſe is ex- 
ed in the =. * It does not appear in the Bond. Br. Obligation pl. 72. cites 36 H. 8. 
— S. P. enk. 221 pl. 75. 

If A. — to F.S. to the Uſe of C. there C may have a Super againſt J. S. to brine an Act ion to the 

Ve of C. per Moile and Davers, and by them if my Feoffre in Uſe be diſſciſed I ſhall have a Subpena 
againſt him to bring Aſſiſe. Er. Conſcience Ec. pl. 9 cites 2 E 4. 2. 
A. was bound ma Statnte Stapie to B. and C and after C releaſed to A, all Executions, Accounts and Re- 
cos nixaces, for whicli B. brought a Subpœna againſt C. and A. becauſe A. had notice that zbe Eſtate 
was made to the Cie of P. and fo a Fraud in A. But becauſe C. might have troubled A. and it is lawful 
for every one to aid himfelf, therefore . cat diſcharged, and the Subpera flood againſt C. Br. Con- 
ſcie ce &c. pl 17. cites 11 E. 4 8. 

If a Fond be made to 4. to the Uſe of .4. and B. B. cannot releaſe it; For he is Not Party to the Deed, 
and it is but an equitable Truſt for him remediable in Equity, if A. will not permit him to have any ot 
Par: the Monev. Lev. 235. Hill. 18 K 19. Car. 2. B R. Offley v Ward. — 80 2 Bend to A. the 
Servant to the Cſe of B. rhe Maſter for Goods of the Maſter fold by A. cannot be relcaſed by B. 8 Mod. 
116. Arg, in the Caſe of Lowther v. Kelly. cites Cro. J. 653. Bond to the Uſe of 4 for Lije and 

ter to E. B cant ot releaſe it during A's Life; but if it was to his own Uſe only it had been gcod in 
uity. Litt. Rep. 149. Paſch. 4 Cir. C B. Anon | 


3 Baron alone may telcaſe a Waſte done by Leſſee for Life before Co- Baron and 
rerereupon Leaſe Habe b che Feme. 42 E. 3, 18. Admitted ; But the 1e 
Action of Malte was brought by the Baron and Feme, fs it is barred 274, 
during Coverture (But Quæte if it ſhall be Barr aiter Coverture they . 
agamit the F eme.) | for Years by 


| Inden ture, 
and ater the Bron releaſed tu the Leſſee and bis Hleirs, this is no Diſcontinuance; ard ver it how — 
tenement to the Leſſee during the Life ofthe Baron without Doubt. Br. Relea es pl. 8 1. Cites 29 H. 8. 


4 In Treſpaſs, or Detinue by the Villein, the Releaſe of che Lord 
is a good Barr, 28 P. 6, 23. ö. 1 | 
5. Na Right defcends he may reicaſe it, and it ſhall barr the 


7 Releaſe or 


| — | eite + 
who ought to maze him elne in the Deſcent tho' he claims in the Confirm:- | 
Action Anceſtreil of the Poſlelſion Paramount. 7 Y. 4. 19 b. vi * 

| | | he who 
makes it has a Rieht in him at the Time of the making of them. Per Markham, quod nemo — 5 Br. 
Neleaſes pl. 23. cites 19 H. 6. 62. in the Caſe of the Rector of Edingden. 


6, Tf A. has Jud againſt B. for Debt or Damages, and after Cro. C. 214. 
extends rhe Land of B. for this Debt, and then affigns over the Land 8. Gg 
extended to C. for all is Eitate therein, and after A. releaſes to B. — 
the judgment, this ſhall avoid the Extent, ſo that B. map have an bur if the 
Audita Qucxeia against C. the Aſſignee, and thereia chat avotd the Terw which 
Extent, becauſe B. noewithtanding the Aſfignuent continues privy 8388 
tothe judgment, and might, after the Alfigment, have acknowledged % Par 
Datistaction of the Juvgn:ent, and (o defeat the Eſtate o: the Siſignee, 7 Sa- 
and this Releaſe is all one as if he had acknowledged Satisfaction of *i-» of the 
the Judginent. B. 7. Car. B. R. between Flower and Egar. Ab Judgment, 


4 and afcer- 


judged upon d | wards the 


| Plaintiſf had 
releaſed to the Defendant, the Term ſhould not be deveſted. 


7. If a commonalty be diſſeiſed and after every one releaſes for 
18 2 * Food, becauſe itought to be by cheir Common Seal. 
9 b. 6. 64 
3. Il the Prior or Abbot releaſes to the Tenant for Life All Ad icus, this is 
no Bar againſt the Succeſſor, becauſe it was not by the Abbot or Prior 
and their Covent. Br. Releales pl. 64. cites 42 E. 3. 22. 


9. It 


Releaſe. RT 
It a Man be diffeiſed of a Manor, and the D; eiſor relea 
e d Be ho 
this Releae hall nx de Bar wo the Dill tote the 


ſhall defeat all Meſne Acts made by the Diſſeiſor. Br k. 
2 7. 13. Sands v. Peckham. | 
at; 


& if he had "the Tenant in Tail, brings Formedon, and is barred 
— = od 7, and after releaſes all Actions, and dies, K 
quad ar in Tail to have Attaint. Br. Releaſes pl. 380. cites F. N. N 106. 
hence it rs that ſuch Releaſe in Tenant in Fee Simple, ſhall be « Bar to the Heir. Ibid. 4 
Releaſe of the Anceſtor is a Bar as well tothe c Nee 
at Common Lacy ; For the Heir cannot have a the Anceſtor by whom &c. releaſed; 
But Warronty fhall nor be = Bar but to the Heir at Common Law ; ; Note the Diverſity. : 
cites 2t E. 3. 31. 


=. 
8 


11. He who bas in a Thing cannot releaſe, but he ; 
See Br. Executions, pl. 118. Per Brook. F 
12. A Pariſhioner is ſued in the Spiritual Court for Reparations of 
Church; A Releaſe to him by One Churchwarden only, withour th ot 

is not good ; And in our Law it is the fame. Jenk. 305, pl. 78. 

Ard. 177. pl. 13. An Infant a TN 3 IS 
12. 8. C. bur not ocherwile. J Rep. 27. b. Hill. 26 Eliz. B. R. Ruffel's Ca. 


Naſi Pratt. S. C. Mo. 146. pl. 289. That Plowdcn was ſtrong in Opinion againſt the 
mis bus Wray Ch. C Mo 246. het bees confers with all the ate of England, 2 

| hed ogra wo give | for the Infant; becauſe the Relcaſe being withour Condemns tae In- 

— — 8 C. cited Roll Rep. 336. — Ard. 117. pl. 164. in an 


— 


— the Obligation was is the Pn 
. in the Province of 


9 
Cante 
York: AR 


upon it, 99 
an Action of Treſpaſs 2 or the meſne Profits, and the = 
Cloſe v. releaſed the At ion; but the Court fer ir alide, and ſaid, That the 
Vas. vue Liſe is 6 Perſon in Tru, und fe up by the Practice of the ourt, and 
is in the Nature of an Otiicer of the Court, and thall be within the Fower 
— and Controll of the Court; and therefore the Money which was in the 
Coſts. Sheritt's Hands was ruled to be delivered. Skin. 247. Hill. 1 & 2 Jac. 2 
| B. R. -- v. Cloſe. 
Sc. Roll 16. A Releaſe by one Servant, who with two others had made a D- 
5 for a Rent-Charge, is not good to bar the Maſter or Grantee, _— 
15. Mink 13 y before Avowry ; for he had nothing to ground the Releale u 
it Bur had it been after the Avowry, perhaps it would be ochery 3 
v. Langhorn. 


was nes Bals 110. Mich. 13 Jac. B. R. Flint v 
— Coke Ch. J ſaid, It was not material. 


an Attorney in bis own Name is void. RN 
v. Green ill. : 2 
s owing to 2 7efator, who by his Will 12d: B. and C 
and deviſed the Debt to D. — B. «nd C. proved the Will and 
releaſed the Debt. D. bro his Bill againit che Fx ecutors and agaiaft 
the Debtor, to be relieved againſt thetr R Releaſe, charging them with 
Practice &c. The Defendants pleaded this Releaſe, and upon arguing it 
- me hrs 7 Themes the Bill diſmiſs d. N. Ch. R. 56. 1649 
3 V 
— of Right and Tidle w Lead by one that had no Righ 
Send, bur only an Inception of a Right, which may bp 
| ox is cf no Force; As a Releaſe by a Conuſee 
— Paſch. 28 Car. 2. in the Caſe of Morris 


20. 4 


5 a Releaſe. 


A. promiſed B. That if B.'s Son would marry A.'s D 
75 10001. B. may releaſe; But iris doubtſul wherher 


b 


PL 


ph 
* 


who was yoh-. But the Ser- 
That he ſhould noc * 
ice his Mas by re- e 
" end « Shani; 5 — . 
a TWO ve A 
= have 1 But Per Cur. He ſhall not — 12 Mod. 54. 7. "be Huo- 


Trin. 6 W. & M. Comes v. Hund de Bradley. 


f 


* 
451 


22. A Commiſſary releaſed T , © hs gug.in 
Suit at Law, and Iſſue joined; fo that the Detendane pleaded this Re- 

leaſe Puis Darrein Continuance, It was inſiſted, That if it was in a peck 
Cot 's Power to releaſe this Bond the Statute would be of no 
Force. And Per Powell J. IX 


d inde 
e 


(I) To whom a Releaſe may be. In reſpect of Eftate. C25 
1035 Jointenane of a Reverlion Depending upon a Leaſe for **p;0 


Preſenta- 


Lite map releaſe to che other. 14 P. 4. 32, h. rioa(K)pl.r, 


td It, 12. 
S. P. Kn s .. — 
This Caſe was put by Walmſley Serj Le. 167. pl. 232. — tee Wickham. 


2. If one Tenant in Common releaſe to the other, Nothing paſſes 
1 - 4 becauſe e had notheng before in the otety of the Rü. 
. One Coparcener map releaſe to the other; For each is ſeiſed per If there are 
3 + per Tout, and — 21 E. z. 27. Idmitted 58. 


one enters in the Name of both, and the other releaſes to bim, this countervails Entry and Feoffment, and is 
good Cauſe of Voucher. Br. Releaſes, pl. 16. cites 21 E. 3. 27. Contra, where the one enters in 
his own Name only, and claims to him alone, and the other releaſes to him ; for this is caly an E:tin- 
guiſhment of the Right, and no making of the Eftate. Br. Ibid. | 


4 If one particular Man of a Corporation diſſeiſes mg to his ownS.P. And þ 
and J after releaſe co rhe Corporation, nathing palles ; wa 


Corporation had nothing at the Time in the Land. 8 b. 6, 2 


. 
Commonalty, this is no Bar for the Mayor and Commonalty. Br. 
—— $8 P. For it is another Body. Br. Releaſes, pl. 62. cites 20 H. 6. g. 


Fee of Land, bargains and ſells S. in Fee Sec Eſtate. 
2 who has 6 Right 6s Land, (5 pl. 6. 
by the Bargainee ; his is 

he has a nen in Law b Cg. 
W — 1 Fh and Sack. Per Cur. Re- 


41 6. Where 


be is Tenant in 


306 Releaſe. 
6. Where a Man leaſes Land for Term of Life, ard after grants the Re. 
verſion to F. B. for Term of Life, a Releaſe of ali his Right tn the ſaid . I 
in the Remainder by the r is good, tho it be bur Eſtate for Liſe 
Br. Releaſes, pl. 85. cites Firzh. Quid Juris clamat 1. 

7. In Recordare it was agreed, That 4 ranger to the Avowry may 
ue Releaſe of all the Services. Per Hank and Hill clearly, R. 
Releaſes, pl. 13. cites 14 H. 4. 7. 

8. In Formedon a Man /cas'd for Life, and after granted the Reverſicn ty 
7, and the Zenant attorn'd; and after 4 of the 7 relcaſed all their Right &c. 
to the other 3, and atter the one of the 3 —_ to the 2; And Per Cur 

Thoſe are good Releaſes, and ſhall make the Right to paſs. Br Re. 
leaſes, pl. 60. cites 14H. 4. 32. | | 

do it was 9. It a Man recovers in Writ of Aunuity againſt a Parſon, and be why 

agreed, | recovers releaſes to the Patron, this is a good Releafe. Per Cott J. Quad 

he & dag mirum ! For the Church is charged, and the Patron may join in Aid, 
with an Au- but has not properly any Reverſion in him there; Quære, How it ſhall 

222 of enure. Br. Releaſes, pl. 19. cites 8 H. 6. 24. | | 

Jure, : 

pon bis Perſon, as Parſon of urch, a Releaſe made to the Patren during the Time of Vacation i | 
— 3 . py cites 21 H. 7. 41. — 8. P. Ca. 1 Pines 6. Fol 
S. C. & 2 E. 3. 8. & 8 H. 6. 24 P. Co. Lit. 266. a. — S. P. 1 Rep r12. in Albany's Cafe. 


,” P. 2. 10. If the Demandant releaſcs to the Fouchee, this ſhall enure well; 
22 * for he is Tenant in Law to him. Br. Releaies, pl 2. cites 20 H. 6. 29. 
Br. Releaſes, pl. 53. cites 5 E 4 13.—— 8. P. Br. Releaſes, pl. 9. cites 8 H. 4. 5. Per Skrene, 
fuir — 1. — S.P. Li.. 8 491. S. P. Co. Lit. 26 5. b. hay 

Releaſe cy Bone wage to the Vouchee, or by azcther, is good againſt the Demandant; For 

w after the Entry into the Warranty, and may reader the Action, or levy a Fine. 

Br. Releaſes, pL 43. cites 5 H. 7. 41. Per Townſend ]. ut not if a Stranger releaſes to hin; 
for he has nothing in the Land, ſo that Releaſe of the Right cannot enure. Br. Releaſcs, pl. 2, cies 
20 H. 6. 29 — S. P. Br. Releaſes, pl 53. cites 7 E. 4. 13. —— S. P. Co. K. on Fincs o. cites Same 
Caſes, and 10 E. 4. 15. & 22 Hf. 6. 15. & 8 H. 4. 2. | 

After ipt or Entry into Warranty by the Vouchee, Releaſe by tbe Demand.-nt to the Tenant by Re 
ceipe or Vouchee, is good; but Releaſe to them by any Stranger is not good. Per Coke Ch. I. who laid, 
It was ſo without Queſtion. $ Rep. 151. b. in Edward Altham's Cafe. 

If after the Vouchee has enter'd into Warranty, and becomes Tenant in Law, an Ancefor Collateral of the 
Demandant releaſes to tne Vouchee with Warranty, he ſhall not plead this againſt the Demandant; for 
the Releaſe by the Stranger is void. Co. Lit. 284. b. 


Bur Br. Re- 1. In Affiſe Releaſe made to the Tenant at Will was pleaded; and the 
|, . . Opinion of the Court was clear, That it was not good. The Keaſon 
VS, a 1 | | 2 * © , | 
Releaſe to ſeems to be, Inaſmuch as he may enter and infeolf aim. Contra, Upon 
Tenant at a Termor &c. who has an Intereſt certain. Br. Releaſes, pl. 48. cites 
ow of his 2 E. 4. 6. 
ight, is 
- for the Privity which is between them, and cites 7 E. 4. 27. Per Choke. — 8 P. Co. Lit 270: b. 
But if I ſuffer a Man 8 my Will without Leaſe, and after releaſe to him all my Right, 
this is not good; becauſe there is no Privity. Ibid —— Br. Releaſes, pl. 54. cites 7 E. g. 27. 
ARel to Tenant at Will after a Leaſe for Years made by him, is void; and ſo is a Confirmarion, 
becauſe the Privity is determined. Cro. E. $30. Paſch. 33 Eliz. C. B. Shaw v. Barber. — And Waim!- 
ley J. faid, That it had been ſo reſolved againſt the Opinion in 12 E. 4. 12. Ibid. 


bees 3. If a Man leaſes for Term of Life, and grants the Reverſica to tun, the 
— fag Tenant attorns, and the one of the Granters releaſes to the other, this is good. 
in Reverſion. Br. Releaſes, pl. 50. cites 5 E. 4. 1. 

Per Finch- 8887 

den and Sidenham. Br. Releaſes, pl. 50. cites 5E. 4 1. 


13. A Releaſe made to the Pernour of the Profits is good. Per Vaviſor J. 
And he may plead it in Action brought againſt him upon the ſpecial Mar- 
ter ſhewn. Br. Releaſes, pl. 42. cites 3 H. 7. 2. | 


14.4 
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14 A Releaſe to Tenant at Syfferance is void, becauſe he has a Poſſeſ- 4 if Leſte 

fon without Privity. Co. Lit. 270. b. . — > 
a Releaſe to him is void, becauſe there is no Pvivity between them; And ſo are the Books to 
apt that ſpeak of this Matter. . Co. Lit. 270. b. 

„ where B. was Dertiſee of an Houſe for Life ; Prozifſo, That if B. clearly departed cut of London, and 
dwelt in the Country, that then ſbe ſball-have a Rent out of the ſaid Hoſe. B. wholly departed out of 
London, and dwelt in the Country, a Releaſe by rhe Remainder-Man to B. tho” before the Entry of 
the Remainder-Man on B. cannot enure to enlarge the Eftate of B. which by the Proviſo was determin d 
before Entry, and ſhe was only Tenant at Sufferance; And tho'-the Words (Toceaſc) or (That it ſhall 
de void) are not mentioned, yet being in a Will, tis 1 in the Words (That then ſhe ſhall have) 
which cannot be if her Eſtate be not determined; and ſo the Releaſe to her not good, tho” the conti- 
nued in Poſſeſſion. Cro. E. 238. pl. 5. Trin. 33 Eliz. B. R. Allen v. E ill. 3 Le. 152 pl. 204. 
C — 8 C. cited Cro J. 170. in the Caſe of Butler v. Duckmanton. — And Brownl. 20. in S. C 
— . C. cited G. Equ. K. 257. 


15. He in the /a/f Remainder may releaſe to him in the fir ff Remainder, 
but vor e contra. Per 3 Juſtices. Dal. 32. pl. ry. 3 Eliz. Anon. | 
16 Leſſee for Life cannot releaſe to him in Remarader. D. 251. pl. 91. Dal. 32 pl. 
1 y - 


verton J. Brownl. 208. inthe Caſe of Butler v. Duckmanton.—— & if Tenant for Life releaſes to bim 

in Rever{ion, this Releaſe is void ; for ir cannot enure as a Relcaſe, becauſe the Tenant for Life isin Po. 
ſeſſion; neither can it enure as a Surrender, becauſe it wants proper Words to make it a Surrender. Per 
Anderſon Ch. J. who faid, It had been ſo adjudg'd. Cro. E.21. Trin. 25 Eliz. C. B. in pl. 2. Anon. 
—$.P. Cro. J. 169. Trin. 5 Jac. B. R. in the Caſe of Butler v. Duckmanton. 


17. A. married M. They had 2 Sous, both named John, born in Wed- Ibid. 302. b. 
let, but A. atways believed, That John the Eldgt 25 begot by one Mayo, 2 ſays, 
| and not by himielt; and theretore he a, culled him (and made others | * 
do ſo roo) by the Name of Fobu Au AM. died ; Atrerwards F. S. 70 Opinions in 
them 14. and others were Cubeireſſes, died without Iſſue; and upon Office this Cie 
found atter his Death, Job the youngeff Sou was found Cobeir in Rig t of dn again 
M. together with the others; whereupon be ſued Livery with t be other ,_ — 1 
Cobeirs, and they went all together to the Manors, and held Courts (by oY 
the Steward appointed $8) in all their Names, naming them by . 
their proper Names; a the Texants attora d, and paid their Rent ro 
their Common Bailiff. Afterwards John the Elder Son releaſed. to Fobs the 
Hung er, by Words of (Give and Grant of all bis Right, Title, Claim, 
Interett, and Demand, to him and his Heirs, but No Livery was made. 
One Quettion was, Whether any Act before mentioned had gained any 
Tenancy by Difleinn, Abatement, or Intruſion, in the Vounger Brother, 
upon which a Releaſe might enure? And it teemed to the Court, That 
It had not gained auy Tenancy of the Lands in Leaſe for Lite or Years, 
or in Tail, nor in the Copy fo long as they continued their Poſſei- 
fron without Expultion or Removement. But the Reporter adds a Quæ 
as to tue Copy holds. D. 30a. pl. 302. pl. 43. Trin. 13 Eliz. Vivion's Cafe. 
18 Releaſe to Copytolder in Fact, who was admitted by the Lord, and 
in Fotietion, is good, and no Prejudice to the Lord, be having his Fine 
lor Aumittance, and Releſſee was in by Title, viz. By Admittance; 
ad fo the Releaſe enures as Exringuithment. 4 Rep. 25. a. b. Paſch. 
31 ng e v. Queinton. wif pa ks leng lived 

19. A. deviſed Land io M. his Wife for 15 Years, if /e fo long lived, grownl. 20-. 
Remainder to B. in Tail, Remainder 2 cs 77 ot the Teſta- S. ( and the 
tor) in Fee ; MA. married C. The Term of 15 Nears expired, and then B. Releaſe was 
bo was the Remaintler-Man in Tail, releaſed all his Right and Intereſt dat gtiag 

＋ Y 

in the faid Land 7o C. but atterwards entered upon 


he f C. and leaſed ro the becnufe ir 
Plaiptilf 3 Adjudg'd, That C. continuing in Poſſeſſion after the Exd of the was made to 
Term, was but Teaunt at Sufferance, and had no other Title to hold by, him in Re- 

all Entry was made upon him; And that a Releaſe made to Tenant ar 1. f ftr, 
Sufferance is not good ro veſt any Eſtate for Want of Privicy between n ,;. Re- 
- em; And adjudged tor the Plaintiff. Cro. J. 169. Trin. 5 Jac. RR. inder, and 


r v. Duckmantcn. — — 
| vity, an 


he had but a bare Poſſeflion.—_— S. P. Co. Litr. 2-. b. 
20. A 


— — 


— « 


* ” * „ 4 * —— — — _ 
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20. A. Tenant for Life, Remainder in Tail to B. Remainder in Fe t 
C— A C. to A. is a void Releaſe, becauſe of the Meſne Re. 


mainder in Tail ; Per Fenner, who cited 3o E. 3. And no Anfwer wa 


ven to it. Brownl. 207, 208. Trin. 5 fac. in the Caſe of Butler 


21. A. dexiſed a Rent Charge with Clauſe of Diſtreſs, and died, the 
l Great Grandſon makes a Feoffment to B. Deviſce of the Rent releaſed 
all Actions, Debts, and Demands to the Great Grandſon, and after di. 
ſtrained the Beaſta of B. for the Rent behind before the Feoff ment. It ſeems 
the Releaſe is nor becauſe the Deviſee had no Cauſe of Action, 
at the Time of the Re made, againſt him ro whom it was made, nor 
Demand againſt him; otherwiſe it the Releaſe had been made to the 
Feoffee, for he was ſubject to the Diſtreſs, and this is a Demand. 2 
Brownl. 190. Trin. 10 Jac. C. B. Strobridge v. Forteſcue and Barrett. 
He may take a2. reer 2 in bis Chapter 
it as Tenant of Releaſes; and it is now of a TZr»f as of an Uſe before the Statute. 
Arg Hard. Arg. Carr. 162. 


491. cites 


: Co. Lin * Godd. 299. cites Li. 464. 1 e. 6 18 
(J. 2) Good, or not, 10 one c has No Right, or only 


bare Right. 


1. IF there be Lord and Tenant, and the Tenant be diſſaiſad, and the 

Lord releaſes to the Diſleiſee all the Right which he has in the Seig- 

niory or in the Land, this is good, and the Seigniory is extintt, 

» This Part by reaſon of the Privity which is between the Lord and the Ditteiſee; 

of the 3 *. ws Beaſts of he 2282 ey the A- ſues 2 

vowry 1s a- Replevin of them againſt the Lord he ihall compe to avow up 

77 him; For if he avow the Ditſeiſor, ö | 

11 Gee 2. Avowry hall abate, for the Diſſeiſee is Tenant to him in Right and in 

cap-19. Sz. Law. Litt. S. 454. | 

Soif a Leaſe 2 If Land be gen to a Man in Tail, reſerving Rent to the Donor and his 

de made to Heirs, it the Dunes be difſciſed, and after the Donor relea/es to the Dua 

one for Life, and his Heirs all his Right in che Land, and after the Dunce enters upon 

reſerving the Difieiſor the Naar is gane; becauſe the Ditleiſee at the Time of the 

Leffor ang Releaſe made, was Tenant in Right and in Law to the Donor ; and 

to his Heirs, the Avowry of Fine-Force ought to be made upon him by the Donor for 

if the Leſſee the Rent behind &c. but yet natbing of the Rizht of the „vi. ol 

ee the Reverſion, ſhall paſs by ſuch Releaſe, becauſe the Donee to whom 

Liber . the Releaſe is made, had nothing in the Land but a Right, and fo the 

leaſes to the Right of the Land could nor then paſs to the Donee by ſuch Releale. 
Leſſee and bis Litt. 8 455. 

1 3 

and after the Leſſee enters albeit in this Caſe the Rent is extint᷑, yet nothing of the Right ot the 

— — — TR —_— 

. If A. be very Lord and B. very Tenant in Fee-Simple, and B. makes 4 

Rn in Fee to S. who never becomes Tenant to the Lord, it the 

Lord releaſe to B. all his Right &c. this Releaſe is void, becauſe B. ha 

no Right in the Land, and he is not Tenant in Right to the Lond, bu 

only Tenant as to make the Avowry, and he ſhall never compel the Lol 

to avow upon him; For the Lord ihall avow upon the Feoftee it he. 


= i... <A. tad 


4 ww actual E ſtate till Entry vur only an J 


- Releaſe. e 


e is a Diverſity betweew a Seigniory or Rent Service and Nent- There is a- 
. Seigniory or Rent Service may be releaſed and extingui — 
4 to him that has but a Right in the Land, becauſe of the Privity be- — 
tween the Lord and the Tenant in Right; For he is not only as Tenant y and a 
ro the Mor, but it be die his Heir within Age, he ſhall be in Ward, Bare Riel: 
und if of tull Age, he ſhall pay Relief, and if he die without Heir the g ** 
Land ſhall eſcheat; Bur there is no ſuch Privity in caſe of a Rent- lege ef 
Charge; For there the Charge only lies upon the Land. Co. Licr. 268. a. Bare Righe 
| to to 
has but a Bare Right is void; But 2 Releaſe of a Seigniory to him that has but a Right is good 
an ha hs e Co. Lin. 68 © ad a 


— — _— MM 


8 — 2 —_— 


— 


(Y To whom a Releaſe may be without Eſtate Attual e (i 
| in reſpec} of Privity. 

J IT Abbot and Covent alien in Fee, and Founder releaſes all his 

Right in all Actions to the Abbot, it ſeems this ſhall bar him of 


Contra Formam Collationis; For this Action lies only againſt the 
Vt, and therefore there is lufficient Privety vet.oren them. Con- 


32. b, But Duzre. 
. 4 N ale made ot all Errors to him who is Parry or Priry to the 


judgment is good Barr of a Writ of Error. 9 h. 9. 43. b. tio he has 


ng inthe Land. 
3. ich Releaſe is good to the Tenant of the Land, tho? he be not Zu: a Releaſe 
privy to the Record. 9. 6. 45. D. to Tenant of 


5 | the Frank- 
tenement in Law in not good. Br. Releaſes pl. 53. cites 7 E. 4 13. 


4 Tf A. leaſes for Years to R reſerving Rent, and after before Entry 
by B. A. releaſes the Rent to B. this is good for the Privity, of 3 


neren. Co. Litt 


46. b. 

5. In Writ of Fatry the Tenant pleaded Rel. aſe of the Demandant made For if * Diſ- 
to bim of all Act ions and Rights, and the Demandant ſad that he bad iſo Saf 
acthing in the Franktenement at the Time of the making of the Deed, Priſt; 7 N ” 
and the ther ſaid that be bad, Pritt ; and per Belknap the Tenant thall 77ar:, and 
ſhew what he has in the Franktenement. Br. Releaſes pl. J. cites 49 E. 3 28. — Diſſeiſee 
Termor all bis Right, this. is not good, becauſe it is only a Chartle, and there wants Privity, — 
nap; But per Hanmer it ought to be anſwered that the Tenant had notbing in Demeſne, ror in Recer - 
fon at the Time of the making cf tle Deed, and fo to avoid it to all Intents, ard not to ſay, 


in the Franktenement only. adjornarur. Ibid.—— * Co. R. on Fines 6. cites S. C. Nothing in 


6. Where the Lord or Donor in Tail releaſes tothe Diſſiiſee, or to the Iſſuc Br. Avowry 
in Tail after Diſcontinuance, to hold by leſs Services, or releaſes all the = cites 
Rents and Services, this is good, tho' the Tenant be only Tenant as to c 


the Avowry, and has nothing in Poſſeſſion; Contra as to paſling of Rever- — 


„ons in Fee Simple. Br. Releaſes pl. 14. cites 14 H. 4. 37, 38. & Libro s C. 


Littleton tit. Releaſes, accordingly. 


7. It A. makes a Leaſe for 100 Fears to B. and B. makes a Leaſe for But in the 
go Tears toC. and after A. releaſes to B. in Fee, this Releaſe is good, and fame Caſe a 


jet R has not any Actual Poſſeſion. Co. R. on Fines 6. cites 12 E. 4 6. R made 


to C is void ; 
- Far tho he 

has Poſſeſſion, yer he hath zo Privity and yet a Leaſe made by Leſſor by Fine to the Ferant in Statute 
Kahle, or llerchaut, or by Elegit is good, and jet there is we Privity. Co R. on Pines 6. cites 25 E. 3. 


4K 8. If 
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8. If Difſeiſor makes Feoff ment in Fee to the Uſe of a Stranver, a Rel 
by the 2 to the Diſſeiſor or Ceſty que Uſe. i fot — - tor _ 
neither Privity nor Per Rede. Br. Releaſes, pl. 46. Cites g H 

Y * | | | 
a 9. Tenant in Tail makes Feoffment ; tho? he has no Ri hr, yet a Releaſt 
to him by the Donor, is good for the Privity. Per Coke Ch. J. Quod 
fuit conceſſum, per Damport & Curiam. Roll. Rep. 37. Trin. _ 
B. R. in Caſe ot Benfield v. Bartlamere. 


| (K.2) Where a Releaſe of a Right is good to ons who | 
has neither Freehold in Deed or in Lany. 


In ſuch Caſes 1. LN Releaſes of all the Right which a Man has in certain Lands &c. 
as a Right &c. Releſſee muff have the Freebold in Deed, or in Law, at the 
— Time of the Releaſe made &c. For in every Cafe where Releſiee hath 
_ the Freehold in Deed or in Law, at the Time of the Releaſe &c. there 


one to ano- 


ther, there the Releaſe is good. Litt.S. 447. 

it ma : 
releaſed w the Tenant of the Lend; and in ſome Caſes it will and extinguiſh, and in ſome ir will 
enure by Way of Mitter &c Bur in all Caſes to the Tenant of the Land; but in no Caſe can it be 


given to one who has not the Poſſeſhon or Reverſon in the Land in Deed or in Law. Arg. 2 Roll. R 
315. Paſch. 21 Jac. B. K. in Caſe of Sheffield v. Ratcliffe. 


2. If Diſſeiſor lets the Lands for Term of his Life, ſavins the Revenſen 
to him, if the Diſſaiſee or his Heir releaſes to the Diſſeiſor all the Right 
&c. this Releaſe is good, becauſe Releaſee had in Law a Rever:on at 

the Time of the Releaſe made. Litt. S. 449. 
3. Where a Leaſe is made to A. for Life, Remainder 0 B. for the Life 
ef F. S. Remainder 0 C. in Tail, Remainder to D. in Fee; it a Stranger 
which hath Right to the Land relegſeth all his Right to any of them in the 
Remainder, tuch Releaſe is good, becauſe every of them hath u Remain- | 
der in Deed veſted in him. Litt. S. 450. | 
en 4 if the Tennt for Life is difſeiſed (the Poſſeſſion being in the Diiſti- 
Rient to one for) and alter wards, he that Right has, re/caſes to oac of them, 10 whom the 
that hae but Reminder was made, all his Right; this Releaſe is void, becaute he had 
a bare ditt hot a Remainder in Deed at the Time of the Releate made, bur da 


N he Right of @ Remainder. Liitt. S. 451. 


to whoma 
Releaſe is made of a bare Right in Lands and Tenements, muft have either a Freehold in Deed or in Law in 
Poſſeſſion, or a State in Remainder or Reverſion in Fee or Fee Tail, or for Life. Co. Litt 267. a. 


fs in a Pre- 5. A Releaſe of all the Right &c. in ſome Caſe is good to him who is 


Ae ir the ſuppoſed Tenant in Law, tho' he hath nothing in the Tenen.emts Liu. 
Tenant alien 8. 490. | 


the Land | 

hanging the Writ, and after the Demandant releaſes to him all his Right &c. this Releaſ: is good, be- 
cauſe he is ſuppoſed to be Tenant by the Suit of the Demandant, and yet he has nothing in the Lad at 
the Time of the Releaſe made. Lit t. S. 490.8. P. Co. Litt. 266. a. (d) 


8 P. But 4 6. If the Diſſciſor makes a Leaſe for Tears, the Diileiſce cannot releaſe 
Diſziſr ger to the Lefiſee, becauſe he has no Eftate of Freehold. Co. Litr. 266. a 

in a Releaſe to ſuch Leſſee, the ſame is good; for firſt it ſhall enure as the Relcaſe of rhe Difſcifor and 
the: of the Diſſeiſce. Le. 255. pl. 363. Trin. 33 Eliz B. R. This Cafe was but in the Caſe of Weſ⸗ 
ton v. Girmon———S. P. For there is no Privity nor Eſtate on which tlie Releuſe of Hiſſeiſee my 
enure, unleſs the Law takes it that the Releaſe of the Diſſeiſor firſt enures, and ther the Releaſe of the 
Dilleiſee. Arg. Pl. C. 340 b. in Caſe of Paramour v. Yardley. 


(K. 3) 


be Releaſe. 3 311 


K 3) Preonty. Requifite in what Cafes. And what is 
ſuſſicient Privity. 
Here the Plaintiff binds the Defendant to the Acquittal, as Heir 

W of his Mother, and the Defendant pleads Releaſe to his Father and 
his Heirs, and that he is Heir between the tame Father and Mother, this 
is no Bar. Br Releaſes, pl. 15. cites 38 E. 3. 10. 

2. It I being within Age, leaſe Land to another for 20 Nears, and after * An Infant 
he grants the Land to another for 10 Tears, if I releaſe to the Grantee of my — wy 

ts &c. when I am of full Age; this R is void, becauſe there is his Father 
no Privity between him and me &c. but if I“ confirm his Eftate, then this being bis 
Confirmation is good; but if my Leſſee grant all his Effate to another, Cardin 
then my Releaſe made to the Grantee is good and eſſectual. Litt. S. 547. 2 
«rd afterwards the Infant at full Age releaſed to Leſſee all bis Right, by Indorſement on the Leaſe. Per 
Wray Ch. J. When the Father leas'd he did it as Guardian to his Son, and it was not any Ejeftment of his 
Sen, but it was a Leaſe in Behalf of the Son, tho the Son might avoid it; then when the Indorſement 
is ut ſupra, the ſame isa good Aſſignment. 2 Le. 221. pl. 278. Paſch. 16 Eliz. C. B. Anon. 

3. It is a certain Rule, That when a Releaſe enures by Way of enlarg- For Ex- 
ing an Eflate, there muſt be Privity of Efate, as between Leſſor and f Ralf. 
Leſiee, Donor and Donee. Co. Litt. 272. b. BY 


I. 


„ 3 . ſe⸗ B 
4. To Relcales that enure by Way of Auer I Eſate, there muſt be 5 F. Bs 
Privity of Eitate at the Time ot the Releafe. Co. Litt. 273. b. Releaſe ſhall 


R | ____ enure by 
Way of Hitter le Drom, without Privity ; As if the Diſſeĩſor makes a Leaſe for Life, and after the Diſ- 
dow the Tran for Like Oo i en ths | * | 


| 5. Toa Releaſe of a Right made to any that has an Eſtate of Free bold in As if a Di- 
Deed or in Law, no Privity at all is requiſite. Co. Litt. 275. a. *_- — 
Lite; if the Diſſeiſee releaſe to the Leſſee, this is good, becauſe the Leſſee has an Eſtate of Frechold, 
albeit tnere be no Privity. Co. Litt. 27 5.a.——S. P Co. Litt. 266. a if a Difſeifor makes a Leaſe 
to 4. and his Heirs during the Life of B. and A. dies, a Releaſe by the Diſſeiſee to bis Heir, before he does 
aua enter, is good. Co. Lit. 275. | 


6. When the Lord by his Releaſe abridges the Services of the Tenant, Pri- 
vity is requiſite Co. Litt. 305. b ' 

n. A Reicute of Luberitance, or of Eſt ate for Life, is not good to one that 
is or. Leitee tor Years without Privity; As it Tenant for Lite or in Fee 
1-1-2 to the Leũee tor Years of his Diſſeiſor. But rhe Releaſe of a Term 
e fran do the Leſſee tor Years of him that doth eject him, is good 
£14.,--:, tor there needs no Privity. Fin. Law. $vo. 115. 3 

. feiſecd of a Rent-charge in Fee, iſſuing ont of the Lad of the Wife, 
"caſts tire Rent to the Baron and his Heirs ; the fame ſhall enure to the 
Wie Arg. 4 Le. go. cites 14 H. 8. 6. 33 E. 3. 10. 

9 "} he Lord releaſes, and grants his Signiory to the Husband, who 
ts ſed of the Tenancy in Right of the Wife, to him and his Heirs ; the 
Husbard dies, and his Heir Diftrains tor the Rent upon the Lands; 
It was hel that ic ſhall enure as a Grant, which is moſt beneficial to the 
Grzaree, and it is agreeing with the Intent of the Deed, that the 
Husdand and his Heirs have ir. Cro. E. 163. pL 3. Mich. 31 & 
32 Eliz. C. B. Anon. 5 

10. Right or I itle to Inheritance or Freehold, be it in Præſenti or 8. P. Co. 
Futuro, may be Releaſed 5 Ways. 1ſt. To the Tenant of the Freabold in Litt. 268. a. 
Deed, cr in Law, without any Privity. ad. To the Tenant in Re- 
mainder. zd. To him in Rever/ffon without any Privity, but Eſtate can- 
not be enlarged without Privity. To him that has 4 RIH bye in 
Reſpect of Privicy ; As if Tenants be diſſeiſed, the Lord may Releaſe 


the 


12 Releaſe. 8 


the Services in Reipe& of Privity and Right, and without * 
zchly. In Reipect ot Privity only, — Rexde 5 as it Towns 2 
makes Feottiment in Fee, the Donee aſter the Feonment has not an 
Right, yer in Reſpect of the Privity only, the Donee may releate ©, 
him the R all the Services; ſo the Detendanr may releaſe to 
the Vouchee in reſpe& of Privity only; but no Eſtate can pals by a Re. 
leaſe, but to him who has Eſtate in Privity, and not in reſpect of Ri 
or Privity only. 10 1 a. b. Mich. 10 Jac. in Lampet's Cafe 

rr. An Eſtate may be convey d by Releaſe or Confirmation to a 7; 
nant by Copy Court Roll, and the Uſe limited to him and his Heim 
is 13 55. Sammes Caſe. 


——— — 
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(L) By wohat Wordt it may be made. Words, which ſhall 
amount to a Releaſe. 


Pateaſe (Z) 
2.— 2 
oll. R. 398 


472 


Curtam upon a ſpecial Verdi, ans 
Wüudgrd accordmgip. 


and that it enures by Way of Releaſe, and the rather becauſe of the Words therein, (Et illa ei reddidis) 


| Bid pl. 69. 4 Scire Facias Recovery of az Anunity, the Deſcndant ſaid that 
9 4 — after the Recovery the Plaintiff bad delivered to bum the ſame ret] of An- 
is according au,, upon which he recover'd in Lien of a Rehkaſe, and ikewv'd the 
wo Brook. Deed, and the Plaintiff demurr'd ; Brook makes a Quzre ir it be any 
boy 1 of d Record, aud ſays ic ſeems that it is not. Br. Barr 
- 5. cites 3 H. 6. . | 

4. has $. It a Man be bound to F. S. in 4ol. and he by his Deed grants to him 
10% The That be will never ſue Adin upon this Obligation, the Debtor ſhall have it 
Obligee by Way of Anſwer, in Lieu of Releaſe ; per Martin; Bur per Baby, 
eranted to he ſhall have thereof Covenant; bur Brooke fays it feems, that he may = 

2 t, Rebutt clearly. Br. Releaſes, pl. 19. cites 7 H. 6. 46. 
diſcharged of it, and that if be is der, that the Obligation ſpall be cui; And it was held 
— 1 8 bk firſt Wards” Thar he 3 diſcharged of * 8 
the other Words are void, and no Condition but ſuperfluous. Br. Barr, pl. 54 cites 21 H. 7. 30. 
2 ze ſpall met ſme N & and he dies, his Executor may ſue bim. Br. Conſcicnce &c. 

. 7. cites 27 16. 

Debt Bond by the Executor of the Obligee, of the i d A. B. an C. 
were erregen to the Obli 1 kw a Ret * . Obligee do 
B. one of the Obligors ; and upon Oyer of the Releaſe, it appeared that the Obligee covenanted with Þ. 
net to fue him upon this Obligation; the Plaintiff demurs ; and adjudg d that a Covenant not tu ſue one 
of the Obligors, where there are ſeveral, is no Diſcharge agai others. (Q) Judgment for tue 
Plaintiff ; A Holt. 11 Mod. 254 Mich. 6 Annz B R. Firzgerrard v. Trant. 


6. * 


Dy Relake © —— 


6. A Releaſe of all Advantages on Account, is a good Bar in Ac- 
tion of Debt upon Account. 8 Rep. x52. a. in Alcham's Caſe, cites 
9. 

El in Reverſion on a Leaſe for Years, his Reverfion to Dil. 111 
his Leſſee for Years by Words of Deai, Conceſſi, Feoffavi, and a Letter pl. 3. — D. 
of Attorney is made to make Livery and Hin, the Donee cannot take 27. b. 20. 
by the Livery 3 For that the Leſſee has the Reverſion ſencly. Per Marg. 
Wray and Catline J. 3 Le. 17. pl. 39. Mich. 14 Eliz. C. B. Anon. 

8. II A. releaſes to B. all Actiens which J. S. has againſt B. it is a good * This 
| Releaſe, and the Words (which J. S. has againſt B.) are Surplrſage, and ſhould be 
void; For by Words ſubſequent, a Deed may be quality'd and abridg'd, = b. 
but not deſtroy d. Arg. Bridgm. 102. cites * D. 56. 6. y Words 


| : . : fubſquenr, 
one may Qualify ard Abridge, but not Deſtroy. Arg. in Caſe of Read v. Bullock. 


9. A. ſeiſed of 3 Acres, grants a Rent-charge out of them to B. A. 8 C cited 
inteotis C. of 2 ot the Acres ; B. the Grautee Covenants and grants with Show. 331. 
C. that he tuill not charge the 2 Acres, for the faid Rent, with any Di- 8 
ſtrelles. Atterwards D. the Tertenant of the zd Acre being diſtriened, _ 
brought Replevin. As to the Covenant and Grant being a Releaſe, the 
Couit was divided, but agreed, that it it be a Releaſe, D. may plead 

it; for by that the Rent is extinguilld. Noy. 5 Butler v. Monnings. 1 
10. An Obligee's acknowledging himſelf on good Conſideration ſatisſi ed, S. C. cited 
or diſebarged ot all Bonds, Debts and Demands, is in Judgment ot Law Arg. So v. 
2 good Releaſe; and rho? the Word (Diſcharged) is not properly a 38 oy 
Word of the Part of the Obligee bur of the Obligor, becauſe the O- „ Ela ads 
bliger is to be diſcharged 3 yer when the Obligee conleties himſelf to 
be diſcharged of all Bonds by the faid Obligor, this amoun:s to as much 
as that the Bonds theinfelves ſhall be diſcharg d. 9 Rep. 52. b. 53. 

Mich. 8 Jac. C. B. Hickmor's Cale. | | 
11. If B. be bound to A. in an Obligatica of 2007. Conditioned for 

Payment ef 1047. at a Day certain, and aſterwards A. makes a Releaſe 
o B. by Name of All that Obligation of 200 l. tor Payment of 1001. 
This Releaſe does nor diſcharge the Obligation condition'd tor Payment 
of 104 |. tor rho' a greater Sum includes a leſs, as to 2 Tender, yet the 
Debt and Duty is intire, and cannot be diſcharged by a Releaſe of a lefs 
Sum. All. 71. Trin. 24 Car. B. R. Chace v. Gold. 

12. If one ſointenant Fives, Grants and Confirms to the other, This ope- & C. accord. 
rates as a Releate, according to x Inſt. 301. b. and other Books, That 1 | 
either the Word (Ledi) or (Conceſſi) makes a Releaſe. Sid. 452. Paſch. ycre(Grare, 
22 Car. 2. B. R. Cheſter v. Willon. | 


| Bargain and 
| | | Sell.) Vent. 

78. Cheſter v. Wilſon. —— Raym. 18-. S. C. where the Words were (Grant, Bargain, Sell, and Con- 
420 Adjuig'd a Releaſe. 2 Saund. S C. where the Words are (Grant, Bargain, Sell, Aſſign, 
over, and Cunfirm.) And adjudg'd clearly, That it paſſed the Purparty. And there is a Nota, Thar 

the Word (Conceſſi) is of a general Extent, and may amount to 4 Grant, Feotf.nent, Gift, Leaſe, Re- 
leaſe, Coniicraotion, or Surrender; And cited Litt. S. 531. & Ca. Lit. 301. and 302. a. | 


13. A Releaſe of all Titles will paſs a Right to the Land. See Mod. 
99, 100. pl. 4. Mich. 25 Car. 2. B. R. by Hale Ch. J. in the Caſe of 
Auſtin v. Lippencourt. | | he” 
14. Articles of Agreement were made between A. B. C. & D. Tenants of 
4 Manor, for the better regulating their Common, and to limit the Number 
of Beaſts which each thould put in. A. broke the Articles by ſurcharging; 
B. brou; kt an Aft ion upon the Articles againſt A. 76 which A. pleaded, That 
after the Articles the Plaintiff and one F. S. (a Stranger) alter the Exe- 
cuting the ſaid Articles, did releaſe to the Defendant, his Heirs, Execu- 
tors &c. All Actions, Suits, Bills, Bonds, Writings obligatory, Debts, 
Duties, Quarrels, Controxerlies, Treſpaties, Damages, and Demands 
whatſoever &c. which they or either —— ever had, or raen had, = 

4 migut 


314 — — 5 


might have &c. It was bed, That the Releaſe was 20 Bar to the Plaine 
iti 's Action; and that it could never be the Intent of the Parties to . 
leaſe theſe Articles, J. S. being a Stranger, and no Party to them; Be. 
ſides, had the Articles been intended to have been releaſed, fome Men. 
tion would have been made of the Common in the Releaſe. Raym. 
Trin. 32 Car. 2. R R. Cartledge v. Mawdlin. * 
SC. cited. 15 Letter Licence was under the Hand and Seal of the Plaintiff, whereby 
Arg Show. he gives the Defendant Liberty tor 3 Months; and covenants, Thar ; 
3.— . 37 
{ner of be ſue or moleſt him in that Time the Defendant ftonld be acquitted of the 
Licence not Debt. The Plaintiff ſued him. Held, That being under Seal, and the 
to ſuc under Plaintiff's own Agreement, it was not barely a Covenant, but a Releaſe 
Pain of for- upon Condition; And Judgment accordingly. 2 Show. 446. pl. Fog 
Dees is ro Mich. 1 Jac. 2. B R. Macbeth v. Cobb. Fm 
Releaſe ut | | 
Deteaſance, end ſuch a one there may be by anctl er Deed. Per Holt Ch. J. Show. z; ich. 2 
M. in e Caſe of Carvill v. — SO Go 2k0o. Rs v. 2 5 


S.C.cixd 16. Obligee reciting the Bond, covenants to ſave the Olliger harmbſs 
in the Cafe is an abſolute Releaſe; And if up 1 +; it 
of Philips v. Releaſe, becauſe it has an * to the Bond. 2 Sal 


W The Law will not work a Releaſe contrary to the Intent of *}; 7 ;-. 
Ch. } The n. Per Gould. 12 Mod. 2go. Paſch. 11 W. 3. B. R. in the Gai of 
Intent Cage, alias, Gage v. Acton. 

of the Par- | 


* 
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(L. 2) What A& by one that has a Right ſhall be faid 
a Releaſe in Law of his Right or Action. 


1. JD Elcaſes is Law are more mildly taken againſt the Releafor than 
Releaſes in Deed. Per Turton J. 12 Mod. 291. cites Co. Lit. 
264, 265. 
Bur if the 2. A Simple Releaſe and Defeaſance dilivered with it is good; but delivered 
jp: gh after, is not good. Br. Releaſes, pl. 34. cites 17 Aſſ. 2. 
leaſe of the Right are delivered Simml Ey Semel, this is good. Br. Releaſes, pl. 34. cires Perk. 138. — 
$ i DP it be by Deed indented, the Defeaſance is good, and 
s the Force of rhe Neleaſe. Br. Ibid. —— But it ſeems that he c releaſes may plead the Condi- 
tion without ſhewing the Deed ; and then, when it is ſhewn, the Party may have Oyer of it, and may pray 
2 e Verbo in Verbum; and then it is of Record, and then he may plead the 
tion. 


Where Releaſe is Simple, and Indenture of Defeaſarce comprebends a Condition in Fact alſo upon it, there 


if the Releaſe and Indenture of Defeaſance are delivered at one Inſtant, it is ſufficient upon the Perfor- 
mance of the Defeafance to defeat the Releaſe. Per Treſilian and Wich, Quod Curia non Negavit 
Br. Releaſes, pl. 39. cites 43 Aff. 12. | 


3. If A. releaſes to B. all bis Right in the Land which B. has iy Diſ- 
ſciſin done to A. and after B. grants to A. That if he pays 10 l. at ſuch 4 
Day, that the Releaſe ſhall be woid, and he may re-enter ; this ſhall not 
avoid the Releaſe, becauſe the Right is gone Simpliciter before. But it ſeems 
clear, Thar if the Condition had been in the Releaſe, that then the Con- 


2 had been good. Br. Releaſes, pl. 39. cites 43 Aff. 12. and 43 
Cmmtra it «7 Man relegſes to another, and delivers it to J. S. to deliver to the 
— be | Party, this does not take Effe& before the Agreement ot him was — 
| | « 


_ | Releaſe. 31 BH 


eve ; for the Stranger is only a Servant to him who made the Re- vant or Far- 
Jeaſe ; quod nota. Br. Releaſes, pl. 45. cites 8 H. 6. 13. Per Hufley — ay 
. _ — 
g. If che Lord diſſeiſes the Tenant, and makes a Feoffment in Fee by or A Frffment 
without Deed, this is a Releaſe of the Seigniory. Co. Lit. 264 b. . 
very may in Evidence be uſed as a Releaſe. Clayt. 32. pl. 55. 11 Car. Ballard v. Snell 


6. If the Diſſeiſce diſſeiſes the Heir of the Diſſeiſor, and makes a Ff. 
ment in Fee by, or als Deed, this is a Nele hu Low of the Rig, 
And ſo of a Right in Action. Co. Lit. 264. b. 
J. If the Ovligee makes the Obligur Executor, this is a Releafe in Law 
of the Action, but the remains, for the which the Executor may 
retain ſo much Goods of the Teſtator. Co. Lit. 264. b. 
8. It a Feme Obligee takes ihe Obligar to Husband, this is a Releaſe in 5, if there 
Law. Co. Lit. 264. b. are 2 Feme 


9. An Award that «ll Suits ſhall ceaſe hath the Eſſect of a Releaſe, and 
the Submithion and Award may be pleaded in Diſcharge as well as a Re- 
leaſe. 2 Mod. 228. Paſch. 29 Car. 2. B. R. Sti v. Green. 
10. In Debt upon a Bond of 1000 |. the Detendane pleaded a Cove- Show. 46. 
nant by the Plaintiff, whereby he covenanted nct to ſie tor the ſaid Debt S: © Thae 
upon the faid Bond tor and during the Term of 99 Years. Upon De- E | 
murrer to this Plea it was naught ; for it is but a meer Covenant, and qant pleade l 
doth not enure as a Releaſe or Defeaſance. 2 Salk. 573. Trin. 1 W. & in Bara * 
M. B. R. Ailoff v. Scrimſhaw. . 4 
cence to co 
| abroad for 7 Tears without Moleſtation, and a Covenant not to ſue him, and that if be ſue bim be 
ſhould be diſcharged and relea ſed of the Debt. And by Holt Ch. J. If it be a Covenant % =" it is an 
abſolute Releaſe, bur if it be a Covenant not to ſue within a particular Time, it is no Releaſe, and you 
mult take your Remedy upon your Covenant. And adjudged per tot. Cur. for the Plaintiſf ——Carth. 
63. & C adjudg'd. And per Cur. If the Covenant be that the Oblig:e ſhall not pat the Bond in Suit 
at any Time, it is pleadable as a Releaſe, becauſe in Effect it is fo.—S. P. In delivering the | 
of the Court. Trin. 13 W. z. in Caſe of Lacy v. Kinifton; but ſaid, That if 4 and B. are jointly and 
— bownd to C. in a Sum certain, and C. covenants with 4. not to ſue bum, that ſhall not be a Releaſe 
a Covenant only, becauſe he covenunts only not to fue A. but does not covenant not to ſue B. for 
the Covenant is not a Releaſe in its Nature, but only by Conſtruction to avoid Circuity of Action, be- 
cauſe tho he covenants not to ſue one, he ſtill has a Remedy, and then it ſhall be con as a Cove- 
nant, and no more. And without his Covenant he might have ſued one of them without the other; 
r ro preclude from that Beneſit, he has it ſtill left in 
12 Fl. $52. FE 
* Carth. 64. Ze the End of the Caſe favs, Nota, In the Argument of this Caſe it was allowed by all, 
That a Letter of Licence containing the Words following, (viz ) That it the Creditor ſuc &c. with- 
in ſuch a Time, that lis Debt ſball be forfeited, ſuch Licence is pleadable in Bar.—— S. P. Cro. E 352. 
Mich. 36 & 37 Eliz. C. B. Deux v. Jefferies And. 307. pl. 316. S. C by Name of Dou ſe v Jef. 
ferics 5. C. cited D. 140. Marg. pl. 39. | | 


1 


(L. 3) Miſtake or Miſrecital. 
Ver by S. againit B. who pleaded Releaſe of all AFions which the 


Defeadant had agai nſ the Plaintiff Noverint &c. me S. remiſiſſe 
&c. B. omnes Actiones quas idem R. habet verſus S. where it ſhould be 


all Actions quas the Plaintitt bas againſt the Defendant; and it was de- 
2 and the Plaintiff recover d. Br. Releaſes, pl. 55. cites 14 
4 2. | 


2 Ii 


316 Releaſe. 
Contra of 2. If a Man releaſes to V. N. Teoman all Actions where be is a Genth. 
—_ man, the Releaſe is good, and the Addition eoid. Br. Releaſes, pl. 3 
Dat dc. Cites 21 E. 4. 72. 

For this is | 
Parcel of the Name. Ibid. 


3. One condemned in Debt paid Part of the Money to the Plaintif 
who gave him an Acquittance tor the Sum received (ix theſe Words) Re. 
cerved ten Pounds in Part of a Sum, wherein I am condemned ¶ Re- 
covered by me] by Fudgment given by the Fuftices of Aſiſe in Derbyſbire, 
whereas the Fudgment was in Truth given in Bank, as it ought; The 
Queſtion was it this Acquittance be ſufficient in Law, by reaton of this 
Miirecital, to bring an Audita Querela, the Plaintiff having fued a Ca. 
Sa. And it ſeemed not; tor no ſuch Judgment was given. D. 30. b. 
pl. 6. Mich. 33 H. 8. R R. Anon. 


— — 2 —— — 


(L. 4) E Mixt Actions. What ſhall be a good Releaf: 
| in Mixt Actions. 
Sof Releaſe 1. IN Writ of Annuity, a R 2 of all Actions Perſonal is a good Ples, 
. tho the Annuity be to the laintitt and his Heirs. Br. Annuity, pl. 
i mird 43 Cites 2 H. 4. 13. & Firzh. Releaſe 38. 
Quere inde; for this i « ſtrange Reakon, and he foys he has the Book a large which i in Doubt 


Br. Annuity, pl. 43. cites 2 H 4. 13. and Firzh. Releaſe 48.—— Co. Lit. 285 a ſays a Releaſe of 
Actions Real, or of Actions Perſonal, is a good Plea in Writ of Annuity. | " a 


Note a Di- 2. Tenant for Life (or Leſſee fer Tears) dees Waſte, and the Leſſor ſues 
— 44 Action of Waſte, the Action is in the Realry, becauſe the Place waſted 
deb F the ſhall be recovered ; and alſo in the Perſonalty, becauſe treble Damages 
Party and an ſhall be recovered for the wrongtul Waſte done by the Tenant; and 
Act in Law ; therefore in this Action a Releale of Actions Real is a good Plea in Bar, 
— 3 — and fo is a Releaſe of Actions Perſonal. L. itt. S. 492. "0 
Act cannot alter the Nature of his Action; and therefore if the Leſſee for Life or Years does waſte, now 
is an Action of Wafte given ro the Leſſor, wherein he ſhall recover two Things, viz. The Place waſt- 
ed, ard treble Damages; in this Caſe if the Leſſor releaſes all Actions Real, he ſhall not have an Ac- 
tion of Waſte in the Perſonaity only; And if he releaſes all Actions Perſonal, he hall not have an 
Action of Wafte in the Realty only. Co. Litt. 28 5. a. 

A Releaſe of Ac: ions Real, or of Actions Perſonal, is a 2 Plea in Mrit of Waſte, and in“ Aſiſe 
which are Actions mixt, and ſo it ſeems in Quave . Releafes, pl. 92. cites Lib Littleton, 
Tir. Releaſes. S. P. Co. Lit. 285 a.—Bxt Br. Waſte, pl. 29. is that a Relenſe of all Actions Per- 
ſonal is no Plea in Waſte ; for it is an Aion mixt, and brought in the Realty ; and cites 42 E. 3 21. 22.— 
* Put Diſſeiſor in Aſſiſe may plead Releaſe of Actions Perional, but not of Actiors Real; for this is for 
the Tenant ; for the Tenant may plead the one or the other; and it ſeems alſo that Quare Imfedit is 
Mixt Action. Br. Releaſes, pl. 9a. cites Lib. Littleton, Tit. Releaſes. | 


(M) What Thing may be releaſed by expreſs Name. 


JF the Recognize of a Statut releaſes to the Conuſor all bis 
Right in the Land, and all Manner of Actions which by reaſon of 
the Statute he ſhall have in the ſame Land; this thail be a good Oi 
charge of the Land, 15 All, 7.25 E. 3. 51 


2. I 


Releaſe. 317 
=. 4 Covenant not broken map be releaſed by Releaſe of all Cove- 5 Rep. 71. 
nants. Cr. 16 Ja. B. R. in M ron and Bie's Cale, agreed per Cu- G 
mm. C0. 1. Alam 112. d. Co. 10. Lampert 5. b. But Releaf: 
of all Cre. 
ents is no Diſcharge of e Ben“ for Performance of Covenants after that the Covenants are — M 
the Obligation being forfeited, is not diſpens'd with. D. 57. b. pl. 28. Mich. 35 H. 8. in Caſe of Read 


v. Bullock. 


Leſſee for Years grants over his Eſtate, reſerving a Rent during Poph. 136. 
a this Rent ſhail be releaſed by Releaſe of all Rencs. Tr. S.C. 
16 Ja, B. K. in M itton and Bie g Cale, Agreed per Curiam. 5 
4+ Tf A. recovers in Treſpaſs againſt B. mi B. . and aſter B. => is a 
brings Wiit of Error, and then pending this Writ A. releaſes to B. the gg He 
#211 Executions, and after the judgment is afhrm'd, and new Damages „get and 
ren to A. tor the Delay upon che Statute ot 3 H. 7. the fatd Releaſe % Cro. 
dal uot bar A. ta have Execution of thode Damages, becauſe he 15. f © 
not any Right to have the Execution, nor to any Duty at the 1 


FT - Rep. 11. 
Cime of tie Reicaſe made. B. 12 Ja, B. N. between Ch:lde and 41 
Darraas ddjudged. 45 105 
Brounl. 22 t. 


and Eulſt. 157. Durrant v. Child are upon a different Point. For more as to Executions ſce (U. 3) 


ew 


g In 


(N) What ſhall be releaſed by Releaſ> of All Suits. 


D uch Releaſe a Man ſhall be barr'd to ſue Execution of a Re- Br. Relea%es, 
covery of Damages by Fieri Facias, Elegit or Capias; for the pr ee 
Court will not grant them without Prayer of the Harth, whicy 18 a $6 755.5, 
Slut. 19 D. 6. 4+ | | . 8 — 
H. 6. 4 But it ſeems miſprinted, and that it ſhould be 19 H. 6. as in Roll. 8. P @ i. EE 


2, It A. recover Debt or Damages aJainſt B. an? after releaſes to Br. Releaſes, 
him all Suits, this ſhall bar him to habe Execucion by Capias or Ele- f f ger 


git. 26 9. 6. Execution 7. Firzh. 
3. By Releaſe of all Suirs, a Vrit of Error is gone. Lat. 110. Cole's rs 
Cale. | S. C Per 


* 


(0) What ſhall be releaſed by Releaſo of All Debts and 
Duties. [Or, All Debts or Dutzes. | 


Tl Ban] releaſes all Duties, this does not bar a Wric of S. For Do- 


Account ere is not any certain Duty before the Ac- end 
count made. 25 U. G. l. * — 3 


| what ſhall 

Tate ns, k mangle; of tu te Lojp tg NE Ee» 
ue that are certain, and t iſc in Actions, and Execution 

alſo. CORE e | | 


2. NA. recovers Debt or Damages againſt B. and after releaſes to Br. Releates, 
B. all Ducies, this ſhall bar him to have Execution by Capias or Ele- fr cites 
it; becauſe the is extint, 26 . 6. Execution 7. Firzh. Exe- 
cution . Per 


Newton J.—8 Rep. 153. b. in Altham's Cute. 
4M 3. If 


C. B Tue v. Check — Bulft. 


.b. 

An id 28 bc aſe releaes $9 him all Dedes, th 
therefore Conuſee releaſes to 

Charge of haze the E1 Execution ; becauſe the 


be Cution. Co. Lit. 76. 
which is the 
Cauſe, diſcharges the Execution which is the Effect. Co. Litt. 76. a. 


S 


| 


G What ſhall be releaſed by Releaſe of All Actions, 
| [or, All Manner A ] 


7 ; releaſes all Actions releaſe 
F Tr as == II 3. 26. 28 


2 Powell J. whether it be good Law at this Day, but he ad- 
mitted that if there had been no other Debts for the Releaſe to work u _ had relcaſed the 
Debt due to the Plaintiff as Executor. Ld Raym. 2 Rey. 1306. Mich. 9 Hutchialon v. Savage. 


s.P.pr 2 By a Releaſe of all Actions he ſhall not releaſe an Annuity. 39 h 
cerdy ]. 6, Annuity. 43- 

2 „ the Arrearages incurred before. 
Fol. 43. 39 Þ. 6. 43. 


She Ca of Hoo v. Marſhal. cites 4 E. 4 40o—— In Debt for the Arrearages of an A / ; the be. 
Endant pleaded a Þ.eleae of all Actions before the Day of Payment and after Oyer of the it ws 


demurred „ and held to be no Plea, becauſe a Releaſe cannot diſt a Duty which was not 
then in Being; wherefore B f. E E by Wines Cro Eliz. 897 pl. 20. Trin. 44 Eliz. in 

Ge Opin P. by Williams J. and the whole Court inclined to be of the 
hy | 


' Grantor of an Aanuity in Fee, upon the firſt Day of paid it to the Grantee, who gave him an 
Acquitrance, and at the End thereof was a Releaſe of all Actions ; At the next Day of — the 
Annuity being in Arrear, the Grantee brought a Writ of Annuity ; The Grantor pleaded this Releaſe 
in Bar; and upon Demurrer ta the Plea, it was inſiſted for the nt, that by the Releaſe of all 
Actions the Annuity was determined; becauſe an Annuiry ſeems to be a Thing in Action, and 4 
had no Remedy to recover it bur by Action; and therefore if the Action is releaſed, the = 
irſelf is ſo too, bur adjudged, that tho” that is true, yet it is et a Thing in Action, for before de Day 
Payment no Action ics in this Caſe. Mo. 133. ft 2.4 Trin. 25 Eliz. Digg Caſe. 

IFa Man hes an Araity for Term of Years for or in Fee, and he, before it be behind, releaſes all 
Actions, This ſhall not releaſe the Annuity ; For it is nat merely in Action, becauſe it may ** | 
over. Co. Lit. 292. b. | 


$. P. Br. a Ban recovers Damages in Affiſe, and after releaſes tothe 
—_ Recoveree all all Banner of Actions, this ſhall releaſe his Execution by 
e ene continy tothe 

Br. Scire 

en 2 E. 3.3 Dame Cale. 


188. cites 

S. C. & Lin. tit. Releaſe accordingl gly — Conrrs Lt 8. 504. That if Ales recovers Deb un Dinmage 

and he releaſes to the Defendant all Manner of Actions, yet be way lawfully ſue ſuc Execution by Cajia! 

Klin For oY = 1 ＋ pd For 8 8 22 4 

ction. * is ſaid in bis proper Senſe to continue till ent abe rexalrl 

——— Execution begin, and therefore a Releaſt of l of all A 

2 RG Execution begins when the Action ends, and therefore pry 

2 is an Ortrizal Writ, and determines by , and Writs of Execution are 


Fadia, becauſe rey are grounded upon the Jer. &. E. Lir. 289. a. 


S.P Co. and have his Body in E: , andaſter 
no e cd ll tons, yer be fl ITS B 
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Duty remains, and is not extinguiſhed by the Releaſe. 26 Þ. 6. Ex afier Judg- 
ecution ment re- 
3 afterwards taken in Execution, he hal) 1 71 
n A&A I and hi i i 1 not | an ta 
De upon it; For on is ho. Action 8 Rep. 153. in Alchan's Caſe. —— For Execution be: 
6. In Annuity, Releaſe of all Actions Ratione Debiti Campoti, ſeu alerin: 
hag Contra us * Plea where the Plaintiff counts by Preſcrip- 
tion; For it we f — betore Time of Memory. Br.-Annuity, pl. 42. 
cites 12 R. 2. Firzh. Releaſe 29. ; 
J. Where an Abbot aliens, fo that Contra Formam Callationis lies, Re- 
ſe of all the Right ro the Abbot is not good; For he has nothing in 
the Land; Contra of Releaſe of all Acfiass to him; For Action lies a- 
cainſt him. Br. Releaſes, pl. 14. cites 7 37, 38. 
8. Releaſe of all Actions will not extinguiih Eaacutians; Quod nota. But a Ne- 
Br. Releaſes, pl. 87. cites 26. H. 6. & Firzh. Execution, 1. 7 
was 
admitted Bar of Execution upon Statute Merchant, and yet Execution is no Action, Br. a 
a _ —8 P. Brooke fays the Reaſon — inaſmuch a — 
tion of Debt upon it; Contra Littleton in his Chapter of Releaſe ; For Statute is only an Execution. 
Br. Statute Merchant, pl. 47. cites 29 E. 3. 22. N oy 


5. 11 a lan ſues an Appeal of Felony 
another, tho the Appellant releaſes to 


LE Death of his Anceftor again 

Real and Perſonai, this ſhall not aid the Defendant; for that his Appeal i 1 

not an Action Real inaſmuch as the Appellant ſhall not recover any Re- 98 5 

alty in ſuch Appeal; neither is it an Action Perſonal, the Wrong being 

done to his Anceſtor and not to him; but if he releaſe to the Delendant 

all Manner of Attions, then it thall be a good Bar in an Appeal. Lit. 5 

8. 300. 2 
8 Robbery, if the Deſendant will plead a Releaſe of Sir is of © 


. any Action Perſonal is and is not properly called an Action Bang, of 
5 i Ap- Felony or 
pellanc to bar him of the Appeal, in this Cafe he muſt have a Releaſe of £2rce 3 


all Manner of Appeals, or all Manner of Aftions, as it ſeemerh &c. Lirt. no ai | 
8. 5ol. 1 * 


ment 
PO oP Death, and 
are within Littleton's Reaſon. Co. Lit. 288. 


11. If after the Year and Day the Plaintiff ſue a ire Facias why the 'Tho' a Sire 
Plaintiff pould not have an Execution, it ſeems ſuch Releaſe of all Actions pri 
ſhall be a good Plea in Bar; Bur ſome hold the contrary, becauſe a Scire Writ, yet / 
Facias is a Writ of Execution, and is to have Execution &c. Bur be- becauſe the 
cauſe upon the ſame Writ the Detendant may plead divers Matters atter Defendant 


| . of Execution, as Ourlawry &c. This may may there- 
| an 


Action &c. Lit. S. 305. ka pg 
12. H in a Scire Facias upon 4 Fine a Releaſe of all Manner of Actions is Facias is 4 
a good Plea in Bar. Lit. S. 506. | counted in 


: : Law to be 
in Nature of an Acticn, and therefore a Releaſe of all Actions is a good Bar of the ſame. Co. Lis 290. b. 
A A cire Facias is an Action; For a Releaſe of all Actions is a Bar of a Scire Facias, which is a 
hes Siven by the Statue in Licuof a New iginal, therefore Judgment oh a Scire Facias ſhall have 


as upon a New Original. A of that Opinion was the Court. Comb Mich. 
W. z. B R. in the Caſe of Woodyer v. Greſham. * 8 


13. If a Man by his Deed be bound to another in a certain Sum of Mo- Es the 

1622 29 pay ar the Feaſt of St. Michael next enſuing ; If che Obligee before Pn cn 
the ſaid Feaſt releaſe the Obligor all AJions, he thall be barred of Duty din mere- 
E Jor 


* 
. 
* 


* 
„ 
© & 
* 
* 
9 


1 
0 : 


2 
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ly in Ac- for ever, and yet he could not have an Action at the Time of the Rel — 
2 made. Lit. S. 312. 

tho no Action lies for the Debt, becauſe it is Debitum in præſenti quamvis fit ſulyendum in futuro „ 
becauſe the Right of Atticn is in Lim the Releaſe cf all Actions is a Diſcharge of the Debt itſelf Gs 
292. b. =— 5 Rep 28. Patch. 1 Jac. C B. in Middleton's Caſe. — S. P. 8 Rep. 153. a. in Aithan', 
Cale. | | 


Godb iz 14. But if a Man /caſes Land for a Year rendring at Michaelmas 4 
pl 21 and alter wards beſore the Feaſt he releaſes to the Leilee all Actions 5 
Eliz. C. 3, alter the Feaft he ſhall have an Action of Debt tor the Noa-papmem o 
Anon S. P. the 40 s. notwithſtanding the faid Releaſe. Lir. S. F13. 

For iu-h | 

Releaſe diſcharges only Arrearages, becau'e the Covenant is executory. — This Relea% We: 
— Leffor of he Rent, becauſe it was neither Debitum nor Solvendum at the Time of = Rela = ar 
For if the Land be evicted from the Leſſee before the Rent becomes due, the Rent is avoided - ger 
is to be paid out of the Profitsof the Land, and it is a Thing not merely in Action, becauſe 1 — 
granted over ; But the Leilor before the Day may acguit or releaſe the Rent, Co. Lit. 292 ki 
153. in Altham's Caſe. 6 b 


15. By a Releaſe of all Manner of Actions, all Actions, as well Ci 
mina as Real, Perſonal and Miat, are releaſed. Co. Lit. 297, b. 

S. P. 8 Rep. 16. If a Man by Deed covenants to build an Heuſe or make an Eftae, 
aw. and before the Covenznt broken the Covenancee releaſes to him ail Actions, 
Caſe. Suits and Quarrels, this does not diſcharge the Covenant itſelf; becauſe 
at the Time of the Releaſe Nihil fuit Debitum there was no Debt or 
Duty, or Cauſe of Action in being; But in that Caſe a Releaſe of all 
+ pony 8 a good Diſcharge ot the Covenant betore it be broken. Co. 

ct. 292. 

17. It a Man be indicted by Conſpiracy, and afterreleafes to the Conſpi- 
rators all Actions, and after that the Party indicted is arraigned upon 
this Indictment, and by Trial acquitted ; Gawdy J. doubted whether this 
Releaſe would bar him in an Action of Cumſpiracy or not. Goldsb. 16). 
in the Caſe of Hoo v. Marſhal. 2 


It i 4 
t 1s not ty «Dur 
viel 


Out. S. C. 19. By a Releaſe of all Aions, Duties, and Amercements, it ſeems ad- 
MER mitted, That a Relief aud Herriot, which were in Queſtion, were releaſ- 
ed. Cro. E 37o. pl. 10. Paſch. 37Eliz. B. R. Rocherham v. Crawley. 

S.P. Br. 20. Diſſeiſee releaſes to De all Actions, this is no Releaſe of his 
* ons Rig ht of Entry ; For when a Man has ſeveral Means to come at his Right 
P 1 + he may releaſe one of them eſpecially, and yer t of the 
19 H. 6. 4 * : . Caf? rake Benefi other. 
Br. Releaſes, 8 Rep. 151. b. 152. in Altham's Ca 

21. Cnes 

C. Per Newton, Quod non Negatur. — S. P. Co. Lit 268. a Burt if a Man has not any Means 
to come to the Land but by way of Action, there by a Releaſe of all Actions his Right by Judgment 
of Law is gone inclufively ; becauſe by his own he has barr'd himſelf of all Means to come at it. 
8 Rep. 152. a. in Altham's Caſe. — S. P. Co. Lit. 268. a. 

As if Diſſeiſis releaſes all Actions to the Heir of the Diſſeiſor, his Right is gone by Judgment of Lav. 
8 Rep. 152. in Altham's Cafe. — Co. Lit. 286. a. 8. P. 


at 4 ſeveral Feaſts ; 3 of the 4 are pad; Re 


S. P. Cp. 21. Bund to pay Money 


Lit. 292. b. leaſe of all 228 before the laft Feaſt diſcharges all; Ot hercwiſẽ of Rent. 
8 Rep. 153. in Alcham's Caſe. | 

S. P. Co. 22. By Releaſe ot all Actions all Cauſes of Act ium are releaſed. 8 Rep. 

Lit 285. a. 153. 5 in N Caſe. Diff 5 1 hs 

23. If I releaſe all Actions to my Diſſeiſor, yer after the Diſſeiſcr's Dew 

Pane Bat may have Writ of Entry in re Per & Cui againſi the Heir of the Pif- 


chor 


never ex- 
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gr; For this Action was not in Effe at the Time of the Releaſe made. tend the At 


10 Rep. 51. b. in Lamper's Caſe. = 
*han his expreſs Words, becauſe Æquior eſt Diſpoſitio Legis quam Hominis. $ Rep. 132 in Altham's 


Cafe. 


e Detinue 
int Bailee's Execntors, not take Advantage of this Releaſe ; 
for this is a New Aktion founded their own Derainer. 10 Rep. 51. 
d. in Lampet's Caſe, cites 22 H. 6. 1. 

25. n ed, and the Avow- 
ant is Detendant, tho in ſome Reſpect he is Plaintiff. Doderidge J. 
2 Roll. Rep. 75. Hill. 16 Jac. in the Caſe of Lodar v. Samuel. 


— 
— 


(Q) What Things ſhall be releaſed by Releaſe of 
= Ac tons Real. 
db + 435 
in a Banner Real, for thereby 
9 


verev. 9 Þ. 6 
2. If an 4 


plead a Releaſe of Actions Reals in Aiſiſe but the Tenant. Lirr. S. 494. 
3. Such Releaſe to one who ĩs only a Reverſioner Expectant on a Frank- 
tenement does not extinguiſh Dower ; For Actio eſt Jus Proſequendi in 
Judicio quod alicui debetur, and the Feme cannot fue againſt iim to re- 
cover 4 becauſe he is not Tenant to the Præcipe, nor 
could he render Dower to her; for at the Time of the Releaſe another 
was Tenant of the Frankrenement. 8 Rep. 151. a. b. Alcham's Caſe. 
4. When Land is to be recovered or reſtored in a Writ of Errer a Releaſe 
of all Actions Real is a good Bar. Co. Lit. 288. b. 
5. If a Judgment is given in a Real Action, a Releaſe of all Actions & if a . 
Real is a good Bar in a Writ of Error brought thereupon. Co. Lit. 288. b. _— 
Fulſe Verdi in a Real Abies, a Releaſe of all Attions Reals, is a good Bar is an Aitaine. Ca Lit. 289. a 


leaſes. 


6. Releaſe of Actions Real, after Grantee has made Election to bring An- S. C. Cro. 
atity, is no Releaſe or Bar in Annuity ; Contra of Actions P C. 170. 171. 
where Grantee has made Election to take it as a Rent. Jo. 215. pl. 3. 
Mich. 5 Car. B. R. Bodvell v. Bodvell. | 


. 


(R) What Things ſhall be releaſed by Releaſe of 


Actions Perſonal. 
1. NR this Releaſe an Annuity ſhall be bart d. 21 E. 4. 84. 19Þ. 1. is aid in 
| 9. 41. b. Dubitatur 2Þ. 4. 13. ſome Books 


that a Re- 
leaſe of all Actions Perſonal, is no Plea in a Writ of A. Het. 81. in Caſe of Gerard v. Boden — 
Where Annuity was granted with Clauſe of Diftreſs, but did not fay for himſelf and bis Heirs, it was 
held clearly to be a Bar. Cro. C. 171. in Caſe of Bodvell v. Bodvell Jo. 214. 215. S. C. accord- 
pS7+ nd that rho' Co. Lr 285. a. &. 492. ſays it is a Mixt Action, yet the Court there he'd it to be a 
Action only. But it is no * . 

4 ears 
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Br Annuity, pl. 34. cites L. 5 Þ 


of Obligation. Br. Releaſes, pl. 47. cites 5 E. 4. 41.— 
4 45 S. C. | | 


leaſe) 
S P. Br. 3 


Brief, pl. 17- 17 A. 25. 19 All. 3. 


. ker If the Diſſeiſee releaſes to the Diſſeiſor, or to the Tertenant all 48; 
— Perſonal, yet * well enter. Brooke ſays \ 299 it he had releaks 
all Demands. Br. Releaſes, pl. 35. cites 17 Aff. 25. F 
5. A Releaſe of Actions Perfonal is no Plea in Precipe qurd reddat. 
contrary in Affe. Br. Aſſiſe, pl. 72. cites 21 H. 6. ry. 4 
6. Releaſe of Actions Perſonal is no Plea in Writ of Entry in Nature 
of Afiie ; tor this is Præcipe quod reddat, and ſhall allege Eiplces. Br. 
Tirles, pl. 12. cites 21 H. 6. 18. 
7. It a Man leaſes for Years rendring Rent, and that the Tenant ſhall 
forteit 20 5. Nomine peng for Nonpayment at the Day &c. Releaſe of all 
Actions Perſonal made to the Tenant before the Penalty is forfeited, is 
no Bar; tor it is neither a Duty nor a Choſe in Action till the Tenant 
fails of Payment. Br. Releaſes, pl. 47. cires 5 E. 4. 41. Per Arden. 
Suin 6. _ 8. It a Man 7 Wrong takes away my Goods, it I releaſe to him all Afﬀijons 
Arg. cies Perſonals, yet I may by the Law take my Goods out of his Pofſetſion. Lx 


T- | 

| If have any Cauſe to have a Writ of Detinue of my Goods againſt 

Puts Fe- another, tho I releaſe to him all Actions Perſonals, yer I may by the 

tions Perſp.. Law tate my Gocds out of his Pofleffion ; becauſe no Right ie Con 
ned iy Wie is releaſed to him, but only the Action &c. Litt. S. 498. 

41 G yet ſuch Action for Detinue of Charters ſounds in the Realty. Ca Lit 


10. In Appeal of Mai bem, a Releaſe of all Manner of Actions Perſonals is 
a good Plea in Bar, becauſe in ſuch an Action he thall recover nothing but 
Damages. Litr.S. 30a. | 
S note a 11. If a Man be Outlaw'd in an AFion Perſonal by Proceſs upon the Ori- 
_ Diverſity ginal, and brings a Writ of Error, it he at whoſe Suit he was ouclaw'd 
Bene E. will plead againſt him a Releaſe of all Manner of Actions Perſonal, this 
tor the Plain. ſeems no Plea; * for by the faid Action he thall recover nothing in the 
uf ſpall re- Perſonalty, but only to reverſe the Ourlawry ; but a Releaſe of the Writ 


—— of Error is a good Plea, Litr. S. 503. 
_— — 

Perſonal Thing, as Debt, Damage &c. then the Releaſe of all Actions Perſonal is a Plea, becauſe 
| the Plaintiff is ta recover, or be reſtored to fomewhat in the Perſonalty. Put chere Aa Win of Error 
the Plaivtiff ſhall not be re ſtored to any Perſonal or Real Thing, there a Releaſe of all Actions Real or 
Perſonal, isno Bar. Co. Lit. 288. b. | | 


12. There is a Diver/ity between Real AFions, whercin Damages are to 
be recovered at the Common Law, as in Aſſiſe &c. and where Damages are 
nat to be recovered by the Common Law but are given by the Statute ; tor 
there a Releaſe ot all Actions Perſonal is not any Bar, as in the Writ 
- Dower, * ſur Diſſeiſin en le Per &c. Mordanceſtor, Aiel &c. Co. 
Lit. 285. a. b. 


S if Debt 13. It the Plaintiff in a Perſonal Aion recovers any Debt &c. or De- 
Cc. or De- mages, and be outlawed after Fudgment ; there in a Writ of Error brought | 
mages re Iy the Defendant upon the Principal Fudgment, a Releaſe of all Actions Fer- 

z Perſonal is a good Plea. Co. Litt. 288. b 


A@ion | | 
Falſe Fe ks, and the Defendant brings a W#'rit of Attaint, a Releaſe of all Actions Perſonal is 2 
Bar of the Artaint; for thereby the Plaintiff is to be reſtored to the Debt &c or Damages which he 


Co. Lit. 239. 
9. 4. 1 K 


— cw. 
FF ee. tc... 
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14 Ifa Writ of Audita Querela be brought by the Defendant in the for- 

mer Action, to diſcharge bemſelf of an Execution, A Releaſe of Actions 
' Perſonal is a good Bar; becauſe he is to diſcharge himſelf of a Per- 
ſonal Execution. Co. Litt. 289. a. 


— 


(S) Of all Actions Real and Perſonal. 


1. GucCb Releaſe will be a good Bar of a Writ of Error upon 
udgment in Real Actions. 9 P. 6. 47. D. | 

2. A Releaſe of all Actions and 
| oti ſeu alicujus Contractus, ſhall not 
by Preſcription. 12 K. 2. 5 | 

"3. Hire Facias upon 4 Recognizance ot Debt is the Chancery, the Deſen- 
dant pleaded Releaſe of all Actions Real and Perſonal, and a good 
Plea; and 1 Littleton in his Book. Br. Releaſes, 

27. cites 3. 73. 

4 In Appeal by a Feme of the Death of her Husband, the Defendant A Releaſe 
pleaded Releaſe of the Feme after the laſt Continuance of all Actions Real 44 
and Perſonal; and the Plaintiff demurr'd ; and the beſt Opinion was, and Per- 
that Real is a Thing durable, as Land or Rent, and Perional is Da- fonal, can- 

mages &c. But per Huls, Perſonal is as well the Puniſhment of the Per- not bar an 

ſon as Damages, and the Puniſhment here is by Death, theretore a = 4 
Bar. Contra Littleton, tit. Releaſe ; therefore Quære. Br. | Hof Drag 
29. cites 9 H. 4 2 Releaſe 


| extends to 
Common or Civil Actions, and not to Criminal Co. Lit. 297. b. 


(T) Of all his Right. 


1. IF a has Title to a Writ of Error 2 Recovery in 
LA, K de Ulis all bis Righe, this thall extinguiſh 
2. I Leffor releaſes ro Leſſee all bis Right in the Land, the Rent This will 
relewed upon the Leale is gone theredy. 19 b. 6. 33. g 
| per Hale Ch. J. Freem. Rep. 367. pl. 470. Paſch. 16-4. Anon.” 


3- So it the Lord releaſes to the Tenant all his Right in the Land, Afi g. 
the Rent Service fs Kone thereby. 19 H. 6. 17. * FE 
| | s 
ſ-id that the Land was I eld of the Plaintiff s Father by 1 s. 6 d per Annum, and Fea'ty, and the Father 
by a Decd releaſed «1 iis Right wt ich be bad in the Land. Judgment fi contra Factum Parris, cujus Heres 
elt Aſſ. &c. Per Tark, It may be that we demand a F.ent-c or Rent-Seck, and alſo it is only 
18. 6d. and theref.:re as to the Reſt we have Title. Wich ruled them to Anſwer; for the Releaſe of 


_ all the Right extinguiſhes all the Rent, be it more or leſs. Quod nota. Br. Aſſiſe, pl. 360. cites 41. Aſſ 6. 


4. So if the Grantee of a Rent- charge releaſes to the Tertenant 
all his Bight in tze Land, the Rent is gone. 19 Þ. 6. 17. 
35» If a Ban covenants me to grant to me a Rent out of his 
Land, if 5 utter reieaſe all my Right in rhe Land out of which &c. 
vet this ſhall not var me of my Writ of Covenant. 14 D. 6. 12. h. 
6. It the Conuſee of a Statute łtleaſes to the Conuſor, being ſeiſed of See Stature 
the Land tubject ro the Statute, all his Right in the faid Land. yet this 1) pl. 5-— 
docs not diicharge tte Land; becauſe the Land is net arg by the 
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+3r.8cicaes Statute, but the Body of the Conuſor, and the Land cham 
oP. hw able vy Reaton thereof. * 25 AL. . <5 E. 3. 31. 8. 2 22, þ, 
Avwnpſic All one and the fame Cale. Cook. 10 Lampett, 47, b. 


A he de- | F | | 
3 er, 1000 |. enſeoff d B (the Defendant) of his 
who in Conſideration that the Plaintiff ud "ſer lis Recog nis ance to lim, premiſe tc pay the Plaintiff $01 
Defendant pleaded Non Aſſumpſit. It was fi that the Conmſor, at the Time of t Recognizance, 
was ſeiſed of the Land ſold to the Defendant, and of another Cloſe called W. ard that be made a Feffmen, 
to Hl. of that Cloſe, and that A. the Plaintiff, releaſed to the ſaid H. all bis Right, Intereſt, and 
in W. and afterwards A. injecffed the Dejendant, who ed ut ſupra It was infilted that by this 
Releuſe of all his Right ara Demard in W. to H. who had Part of the Land chargeable with the 
P. ec: gniza=ce, the whole Recognizance was diſcharged, and then it could not be affigned over; and 
that a Reicaſe of all his Right in the Land diſcharges the Recognizance, tho before Exccmion ; Hut the 
whole Court reſolved, That the Releaſe to H. isno Uiſcharge; for when that was made ( ir being beiore Exe. 
cution ſued) he had no Kight nor Caute of Demand in the Land; becauſe the Land is not the Debtor 
bur che Perlon, and is charged only in reſpett of the Perſon. And adjudg'd for the Plinti; and the 
* of C. B. being cot ferred with, thought the Releaſe nat any Lie barge of the Execution. Cru 

551. pl. 2 Paſch. 39 Elia B. K Barrow v. Gray. 


. If a Term for Years of Land be deviſed to one for Life, the 
Fol. 46- Remainder ro another, by which he m Remainder has a Poſlibilicy gf 

FT fach | future Intereſt, he may well, by Releaſe of all his Riche, ext 
5 becaule it is a near Pombil:ty that he hall fur: 
| is for the Quiet of che Pole, 

„Co. 10. Lauper, 47, b. Mud d. 


the firſt Deviſee. 10 Rep. 3. b S. C—— 4 Rep. 66. — If a Man leaſes for Liſe, the Remainder 
„er to J. S. in Tail, and after J. C. releaſes all bis Rinbt to the * Tenant for Life, his Eſtate is not en- 
larged thereby; Per Cur. For neither Eſtate Til nor Fee- Simple can be giten by ſuch Releaſe. Br. Re- 
lcaſes, pl. 95 cites 13 H. 7. 10. — * So where it was ro Tenant for Life (and bis Heirs) this is only 
for Term of Life of him who releaſed by reaſon of the Tail. Br. Reicaſcs, pl. $2. cites 43 Aff 45. 


tendment, a Poinbility 
a good Remainder, | 
9. So tr {tems if a Man deviſes his Term to another, fo long as 
he thall have lijue of his Body, and dies, by which his Executor hus a 
Poſfibility of Reverſion, that he may releaſe this Poſſibility by Re- 
leaſe of all his Right, for the Caute aforeſaid. 
10. Waſt againft Tenant for Life of the Leaſe of his Anceſtor, the 7e- 
kant pleaded Releaſe of the Anceſtor, of all his Right fer him and bis 
* All the * Feirs to the Tenant for his Life, ſo that be nor his * Heirs any Right 
7— — may Challenge, Claim, or Demand, during the Life of the Tenant ; And 
but the Year the beſt Opinion was, that it is no Plea ; tor yet the Tenant has but tor 
Book is Term ot his Life only, and if he aliens, he in Reverſion may enter, 
(Heirs) and by a Releaſe nothing can depart bur that which is in Action, or in 
Eſſe, at the Time; and this Waſt was done after; bur contra, of Grant; 
for if the Leſſor grants that the Tenant ſhall not be impeach'd of Waſt, 
or may do Waſt, this is good. Note the Diveriicy. Br. Waſt, pl. 30. 
cites 42 E. 3. 23. 2. _ | = 5 
Cro. E. 216. 11. Tithes are not extinguiſhed by a Releaſe of all Right of Lands } 
5 — for they are not iſſuing out of Land, nor are they extinguiſhed by Unity 
l of Poſſeſſion. Le. 248. pl. 386. Mich. 33 Eliz. B. R. The Biſhop ot 
Eliz. B R. Lincoln v. Cooper. FS ; 


Stile v. Mil- 


ler. S. P. — Ow. 39. & P. Stile v. Miles. 


Land was 12. Title by Condition or Alienation in Mortmais is extinguiſhed by Re- 
1 leaſe of all his Right. 8 Rep. 153. b. in Altham's Cafe. 
if A. releaſes to the Tenant by Fine all his Right, yet the Condition remains 2 Ard. 84. cites the Caſe 
af Denham v. Dormer. | * 
12. 
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3. If a Man quitclaims a Right before the Right happens, the Quit- 
claim is void. 10 Rep. 17. b. in Lampet's Caſe. 

14. It a Man releaſe all his Right in ſuch Land, this will not diſ- 
charge a Judgment not executed, becauſe ſuch Jud doth not give or 
veit any Right, bur only makes it obnoxious or liable ro Execution. 3 
Salk. 299. Trin. 13 W. 3. B. R. Lacy v. Kinaſton. | 


I 


— 


(C) What Things may be releaſed by Releaſe of 
All Demands. 


1. A Qcicaie of al Panner of Demands is the beſt Releaſe tg him Bridgm. 124. 

Ado wyom it is mabe that he can have, and all enure molt to 
his UNPTRIQET. Lit. 117. | | 
2. $5 A. recovers againſt B. in B. BR. in Action of Treſpaſs, and See (M) pl. 
alter B. brirgs Writ of Error in the Exchequer⸗Chamber, and pend- + 8. C 
jag this A. releaſes tu B. all Ocranws ; and aſtet the judgment is 
aturmed, and new Damages gere given to A. for the Delay upon the 
Statute of 3 II. J. the lat Reicale thai not diſcharge thoſe Darnanes, 

becauis nothing dag T2214 £5 him at the Time at the Releaſe mad: 
r anp ZHENG ot any Duty. D. 12 Ja. B. A. between C 
aud Darruut. Adjudg' d. | 

3 M A. rakes a Dutreſs for Rent as Bailiff to B. and by his Com- Plint v. 
mand, upon the Land of C. and after releaſes to C. ail Denanis, gan Leghorne. 
then C. brings Replevin againtt A. who makes Conufance in Rig t er: 29s , 


B. and as bis Saif; He may well do this, and ſhall not e parte: * y. 
by the ag Beleatc, becauſ at the Time of the Beleaſe n. ade he has wit eis 

not any Si:!t net Demand againſt C. but vnly had taten a Di- e d 
tels in the Right of another Ban. £9. 13 Ja. B. R. rk mo 


Avowry, Coke Ch J. faid, That perhaps it might have been another Cafe. Roll. Rep. 2.6. S. C. 


4. So ſhould it ke cho the Releaſe was made after the Replevin 
breught, and beiore the Conutance made vp him. Y. 13 Ja, B. K. 

5, So oui it be cho che Releaſe was made atter a M ichernum 3 Bulſt. 110, 
brought, an belore Conuiance müde. Y. 13 Ja, B. R. betwern 111. 8. C. 
Fla and Lang ſturne. Adjudg d. accor 2 
Rep. 246. S. C. accordin ly. 


6. By ſuch 2.2722Þ all Manner of Demands are extintt ard gane. 


Litt. 117. 
7. By ches g all Actions Real arg extinct and gane. Lit. 117.8 A 
8, By this ail Actions Perſonal arg extinct. Litt. 110. 8 P. Lir. 
> 1. . . 2 ; 8. 508. | 
9. By this all Actions of Appeal are gone and extinct. Litt. x17, 5.2. Liz 
. . 50 
10. By ſuch Neleac a Right of Entry, and every Thing which is Co. Lite. 
imply d Eerein, 18 telcaſed. 6 P. J. 1 3. | 291. b.— 


. 4d : He that re- 

As all Demands excludes himſelf of all Actions, Ertries, and Seiſures. 8 Rep. 154. a in Alcham's 
3 cites Br. kelcafcs, pl. go. 34 H. 8. Chauncy's Caſe. 3 

a 5 Commec: 'er;on relcales all Demands, this exterds to [nheritances, Rents, Right of Extry &c. for 

- tho'e arc un ed in Demands. Br. Charters de Pardon, pl. 67. cites 6 H. 7. 15. But if the 
ing releaſes all Demands, or pardons them, this ſnall not extend to any Inheritance IDid. — Br. 
rerogatiyc, pi. 62. cites 8. C. Br. Neleaſes, pl. 44. cites S. C. — Ibid. pl. 90. cites 8. C. 


1, It a San has a Title of Entry into any Land or Tenement by s. p. Lin 
luch Ecicale bis Title is gone. 181. 117. Tr. 16 Ja. B. A. in 8 3% And 
4 


Hh iu 
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"SA, Wittow * and Bic's Caſe. Per Curiam. Co. Lit. 207 291 
* Ful. 407 S. 509, 34 P. 8. C's Pans a 19D. 8. Per 
Lond Cole Fitz James. * 


7 * that Section, ſays, That (Title) is taken in the largeſt Senſe, including Righe all c 
292. 2. 


8 k. Lu. 22, By ſuch Releaſe made to the Tenant of the Land, a Common 
8 L. e of Paiture thall be ext. Lt. 177. 


| 3 b. 
G.C. was It A. poſſeſs d of Goods loſes them, and they come to the Hands 


N of B. bp Force of which he is poſſeſſed of them, and { p3Hefled A. by 


Fa _ Deed releaſes ro B. all Actions &c. and Demands Perional, W nich _ = 


and J. . fcund 
the fume In- 


lea 
= == ge 
and akerthe Zneratur. Pill, 12 Car. Rot. 8 


gave the ſame 

Indexture to J. T. and after the ſaid G. C brought Action of Detinue againſt T. T. who pleaded that tle 
id N. S. found the — and that the ſaid G. C. releaſed to the ſaid J. F. ail -2Etions and Lemans, 

and af ter the ſaid I &. gave the ſaid Indenture to the ſaid J. T. Judgment Actio; and it was apreed in 

C. * —— Lene there, chat this is n . Bar, and thut the * — 


mids bs Lamp : — : and Low in bis Pos Bo of Releaſes — But — 
Ch. J. was of the —— 25 H. 8. Bur all here were againſt him. Br. Relcaſes, pl. 9. eites 
Rene between very Lord and very Tenant, way be teleaſed 


£IFſe of y 
Ri om f by fea of all Demands ie2n. Day Pann? WO. NEED 
Toma ad mand always, 40 E. 3. 48. ö 
ed a 6 
from che Print of all his Right in the Moiety of the Manor of D. and all Actions ard Demands, and at 
this Time no Rent was due, nor Arrear; and yet by the Opinion of the Court it is a good Bar, by Reaſon 
of this Word Demands ; wherefore the Plaintiff was Nonſuited. Br. Bar, pl. 61. cites 22 Aff. 5 — 
Br. Releaſes, pl. 30. cites 8. ©. 

By Releaſe of all Demands, all Franktenements and Inheritances Exccutory are releaſed, as Rents &c. 
8 Rep 154 in Altham's Cale. 

8 5. Litt. 127, A Rene-Service ſhall be releatey thereby. 


100. Oita Pr aaa Per Windham, Mallet and 
Feſter J. Paſch: 15 Car. 2 K in Ca of Hean v. Bank ; 


16. Aid to marry a Daughter be releaſed by 2 Words, be. 
fore it be due, rey» Dangher map be releaſed by , Kent, Et 


cuage, and Aid, to marry his Daughter, and he releaſes all Os 
mands, extent Rent and Fealty, 4 E. z. 22. b. (But quzre if 
tt de not an en 
IO 17 n a Rent- charge in Fee may be tt 
— 4 leaſed to the Tenant of 14 tho? nothing of the Rent be Arrear 
vert 2 ar che Time Of the for the Rent is in Demand. 2 
Rem-charge Ul 5. Cur. Lit. 11). 
1s exti 


Lirr. S. S a) Dana, bas Relat: of Ray aps Loch for Tears not then due. 1 Lev 
99. Hen v. Hanſon. 


12.4 
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13. 4 Seng Merchane may thereby be releaſtÞ before the Day of Co. Liz 
ment. 40 + 3+ 4 * | ; | . 

7 gain fuch u Releaſe a Ban ſhall not ſure Execution of a Judg- By fuck Re- 

ment for Damages by Scire tacias. 19 Þ, 6. 4. adjudged. leaſe all 


tratur. P. 4 Ja. B. R. Acc t and Field adzudged. But ; ILR. 286. 
this was adzudged Cr. 5 Ja. B. where the Covenanc was to Ker Re 
the Land well repaired at the End ot the Term. | "TOR — 
Releaſe of all Demands will not releaſe a Cuenant in a Leaſe for Years, to repair and leaue in Repair Nc. 
becauſe in a Covenant Damages ſhall be only recovered, which are nat due, nor is a Suit lawful for 
them before the Covenant broken. Noy 123. Hancock v. the Executors of Crouth. 


22. It a Ban promiſes A. that if ſhe marry J. S. that he will pay to 7 4. herſelf 
her a EErtaiti DU atier the Death of J. S. ang after . takes J. S. to e 
Baron, and then J. S. releaſes all ands to um wia made the releaſed all 
; this ſhall not diſcharge the Wunplit, but the Feme ſhall D-mues, 
Action thereupon aiter the Death of the Baron, notuithſtandnig Deo 
Releale, vecatule it was not brozen at the Cine of the Keleale , i c 9. 
for it is to be paid after the Death of the Baron, and la it was Iny brauen 
in Covenant at the Time of the Keleaie ; for this Bronte was bat wi only = 
a Covenant without Oeed. Hill. 6 Ja, B. G. vetiveciu * Belcher aud Contingent. 
Hufen. Rot. 332. adjudged. This Cale was cited by Gearge e Fund. 
Crooke. P. 16 Ja. B. R. m Witton and Bie Cale, and tyen agreed 8 Holt 
per Curtam, which ſee allo cited + Habart's Reports 279. Ch. J. 1 


| | Salk. 2357. 
Hill 11 W. z. R R. in Caſe of alias Gray v. Afton. —* Yelv. 156 SC Hob. 216. pl. 280 i 
Cale of Smith v Statford Gage, 7 * | | * * 


23. Jfa Pan promiſes A. in Conſideration that he will fell ro his Son . 
fuch Merchandize at ſuch a Price, chat if his Son does not pay it at the, *o 498 | 
Featt * of St. Michael next enſuing, he himſelf will pay ic, and after be- Cn 
fore Michaelmas A. releaſes all Ati and Demands to him who Pete, are not 
made the Aſlumpſit ; this ſhall not releaſe the Afſui 


| nplit, for tif] diſcharged = 
s comes it ts not known whether his Son will have paid i 27. ele 
or not, and tul Ocfauir 67 Nayment by hun the other is not bound to ;. Neal v. 


pay it, and 13 it is a meer Contingent till Michaelmas, which cannot be Shcficld. — 


Þill. 16 Ja. B. R. between Briſcoe aud Aier adjudged, Tele 215. 


; — [f A. ro 
miſe to yay 40 4. to B. during Liſe, a Releaſe of all Quarrels, Controverſies and Demands which be had 
or may have, will nor diſcharge this Aunuity, becauſe the Execution of the Promiſe va not to be till 
the Rent ſhould be due; bur if by expreſs Words he had releaſed all Promiſes or all Actions which he 
had or might have, then the Promiſe had been releaſed ; for the Promiſe being a ſpecial Cauſe of Ac- 
non, cannot be releaſed till ir come in Eſe. Yelv. 156. Trin 7 Jac. B R Belcher v. Hudſon. 
oo 2 1 in Caſe of * v. Knight. * 

£ 0 Demands will not releaſe a Promiſe unbroken, or fue Ad. Sec 1 Salk. 171. Paſch. 
1j W. z. B R. Thorp v. Thorp. | | = 8 * 


24. If Leſſee for Life grants over his Eſtate by Indenture, reſervi 80 140 
323232 ͤ SW nn EE 
a Franktenement of the Rent in him at the Time, and may Rel 
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3.505» demand all the Franktenement by an au. Tr. 16 M. SK 
— ©.c. in #uton and Bie s Cafe, agreed per totam Cuxiam. 
. C. cited Vent. 314 in Caſe of Tothill v. Ingram. 


The Leſſee 25. So if the Leſſee for Years grants er by Jndenture 
2 % rei-rving a Kent during the Term, and after rcleaſes ti 
Were. Mi Demauds; this ſhall releaſe the fad ; for tho 
this Pear haber an tion to demand all the Eitate, yet this is an 

5s ct,. YI] Ut Kat, aud alltgnable over; and in an Action of Oedt i 


II 


2 


his Ele, 


dent c the fai Arccarages alter, he thall cam it as a Duty accrued from 

Pera. La. State; and it f<2il not be laid that the Duty ariſes anno 
by Cora ON £32 cant — 27 12ro5ts = 1 — 4 12 and 
only ; ad Cd OP the Reer vatian and Contract, Whi: $ ne:are, Ty, 
015 Rae 10 44. S. B. beten Th cen and Bie dd, ungrd Kean 2 Doxititrer | 
tis Ci Fer tota!! Curia preter aughton, who leemed e cautra, beau 
wat, and al u che Eftate £82097 Fe demanded by an Action, as in th Cale ot 

Demands Fräanktenement bctöre, quod vide. D. 16 Ja. B. L. 


concerr ing | 
ir. Agreed per tot. Cur. Cro. J 486 pl. 6. S. C-—S.C. Poph. 136. but reports it as add upon 
the Import of th: Word (Demands) barely, without taking Notice of that Point in Cro. J. 485. 


Mo. 534 pl. 26, Jt Leſſee for Years rendring Rent be, and the Leſtor grants over 
* „ _ the Reverſion, and Leſſce attorns, and attcr Leiice altions over his 
cordi-2ly,_. Caate, and after the Aitgnee of the Rererin retezics ali Deminds ro 


13 Rep 57. the firſt Leilee, pet this ſhall not releale the cut; kar na i cdity of 
>. ©. vur Elzate is bet geen them ater the Allignatcat, nor or Cratradt at 
1 


other Cline, (And Privicy of Contrat᷑t is not cle te : ane Ach Qeleat 
Point in 0.) Mich. 40. 41 El. B. R. between Ciiuus and Hui, dhjuUY. 
that Caſe | | 

about Aprortionment Cro. E. 6c6. pl. 6. Paſch. 40 Eliz. B. R. 8 C. and S. P. And that the Re- 
Laſe was ro Caufe to bar this Action, the Releaſe being of all Demands until che Date of the Deed, ad 
this Rent was not Arrear till afterwards. | 


27. But if this Releaſe had been made to che Aſſignee it had extit- 
_ gated the Kent, Jem. Agreed, | 
See pl. 17. 23. Ik he who has a Rent-Charge in Fee releaſes to the Tenant of 
ihe Land all Demands from the Beginning of the Morde till te 
<£238ti.5 or the Deep of Releaſe, yet this ſhall Oiſcharge ail the Bent 
73 ty OS is ts come as that which is paſt, 20 Al. .. 
IE Cutiai | 
See pl.2 29. do F Leſſee for Years grants over all his Eſtate by Jndenture, 
77220 a — and A Aſſignee 2 
Je D üming ot the BY to this preſent Time, pet this 4 
teaſe al che Rent ts come. Tr. 16 Ja, B. R. ber neen ten and 
Hie; $834dIg'd. But this Point was not moved ta the Court, but 
the Cauntei relinguithzd it. See ill. 42 El. B. A. between Hart- 
ing hau dn Hunter. So if Leſſor makes ſuch Releate to his Lelſee lor 
Yeirs, it Gall extinguich all the Kent. Y. 40 4 41 El. B. R. 
. , Collias and Harding. 

f. Se 30. Releaſe of all Demands will bar a Demand of a Relief, becauſe 
in the Cie the Reliet is by reaſon of the Seigniory, ro which it belongs. Cro. |. 

of Henn v. $170. in the Cafe of Hancock v. Field. — cites 40 E. 3. 22. 


Hanſon. 31. A Releaſe of all Demands by a Lord to his Tenant is a good Bb, 
" and Extinguiſhment of his Scjgniory. Per Bridgman. Bridgm. 124. ctes 
5 E. 4. 42. 


32. A. makes Feeffinent on Condition, and before the Condition broken 
releaſes to the Feottee all Demands. Per Saunders Ch. E. and others, 11 
the Court of Wards, the Condition is gone and extinCt, ut Z. udtvl. Dal. 
95. pl. 22. 15 Eliz. Anon. 


33 > 


Releaſe. 3 29 
— A. brought Action againſt B.— C. was Bail for B. Judgment wasS C Goidsb: 
had again B. and he not paying the Money nor rendring his Body, — * 
Scire lacias was b. againit C. who pleaded in Bar a Releaſe of all De- ond u, 
mands made to him by A. after the Taking the Bail, and lefore Fudgment not only for 
| gioen againſt B. Gawdy Popham held it no Bar, becaule it was only Payment of 

4 botiibility ; But Clench and Fenner e contra, becauſe the Recognizance the Conders- 
vn acknowledg'd before the Releaſe, and the Uncertainty was only ney. pur ale 
apon the Condition thereof; Adjornatur. Mo. 469. pl. 672. Mich. 39 & Er concedir 

49 Eliz. Hoe V. Marſhall. a * 1 

de Terris & Tenementis &c. ſuis. Judgment was given, That the Releaſe was no Bar. 

h Cro Eliz. 579. accordingly ; and as afterwards Clench (ut Audivit) chang'd his par 
and agreed with Popham and Gau dy; whereupon ( repugnante Fenner) Juigment was given for the 
Plaintif.— 5 Rep. 70. b. 8. C. adjudg'd no Bar, becauſe the Words of the Bail- Bond are conditional, 
vin. (Si contingerct, That the Defendant does not pay &c. or render his Body &c.) fo that no certain 
Duty car be til! — given; for this Recognizance does not create a Duty immediately, but ſhall 
produce a Dury ards upon a Contingent. ; | 


34 A Releaſe of all Demands does not extend to ſuch N vits by which 
— act or mw N which lie oz/y to re iede the 
Plam tiff Gy @ charge, not by way of Demand. 8 Rep. 1 
in a Cate, in a Nota of the Reporter, cites 11 H. 4. 6. tt 
cullard s Caſe ; where a Releaſe of all Demands is no Bur in Writ of 
Error to reverſe an Outlawry. | 
35. A. recovers the Arrears of Rent at Nif Prius, but before the Day in 
Bank 4. releajed to the Detendant all Demands. Per Hobart, It it had 
deen in the Caſe of the King, the Defendant at the Day in Bank might 
have pleaded it; for he cannot have Audira Querela againſt the Ku 
Bur otherwite in the Cate of a Common Perſon. Noy 26. Ford v. Mea | 
36. Rents-Seck, all mixt Actions, a Warranty, which is a Covenant 8. P. 
Real, and all other Covenarts Real aud Perſonal, Eſtovers, all Manner ol Bridzm 124, 
Commons and Profits Apprender, Conditions betore they are broken or per- Cafe of = 
termed, or atter ; Aun:ities, Recognizances, Statutes Merchant or of the ton . Bye. 
Staple, Obligations, Contracts &C. are releaſed and diſcharg d by Releaſe And vet 
ot all Demands. Co. Litt. 29 1. b. it ĩs — 6 
tie Reaſon is, That by ſuch Releaſe all the Means, Remedies, and Cauſes that any hath to 1 7 * = 


arc extinct, and conſequentiy the Right and Interett in them. 5 P. 8 Re in Altham? 
Cale. cites cap. Warranties, fol. 170. | Rep. 154. in Altham's 


37. In Debt upon Bond for Performance of Covenants in 4 Leaſe for Lev. 99. SC. 
Years, wherein there was a+ Rent reſerved, the Detendant pleaded Condi. *<<ordingly. 
tions periormed ; the Plaintiff replied, and atiigned a Breach in Non-Pay- = S__ 
ment ot Rent reſerved ; the Detendant pleaded thereto a Releaſe of all releaſed by a 
| Demands. Reſolved by Foſter Ch. * and Mallet and Windham J. Thar Reicaſ: of | 
the Rent is not diſcharged by this Releaſe, and diſtinguiſhed between Il [emunds. 
Rent re;erved upon 4 Leaſe and Incident to the Reverſion, this being Exe- 1— ES 
cutory, and renewing out of the Land every Year, and a Rent in Groſs, & M. Ste- 

and ever d, which depends only upon the firit Contract, withour any phens v. 
Regard ro the Taking the Profits ot the Land; But Twiſden J. contra. S 0. — 2 


Bur } t was given for the Plaintiff. Sid. 141. pl. 16. Paſch. 1 Gow. go. 
Car. 2. B. R. Henn v. Hanſon. pl a Mans v. 


| S. P. | 
A Releaſe of all Demands will not releaſe any Thing of a Rent more than the 4rrearages W 
Per Hale Ch. J. Freem. Rep 367. pl. 470. Pech. * Anon. A 
Ld. Ch J. North faid, He remember d the Caſe of Fenn v. Exrriſon, adjudg'd in B. R. that ſuch 
Neleaſe had not releaſed his Rent Service; which he obſerves to be contrary to Littleton; but ſays 
That Diſtinguenda ſunt Tempora; For now it is the Form of a General Releaſe to put it in, ard is 
not intended to extend fo far. Freem. Rep. 194. pl. 198. Paſch. 167 5. in the Caſe of Hayes v. Bickerſtaff. 


38. In Covenant by A. againſt B. for Payment of an Heriot after the Death Moe. 216. 
of F.8. or 405. at the Election of A.— B. pleads, That A. releaſed to?! + In- 


Tothil. 


330 eee e 


5. C: burnot him. all Afions ang Demands &c. Bur this Releaſe was made in the Lie. 
Print of the L of F. S. and there opal yr mge therein of Heriots. It was inſi 
Releaſe | That neither the Heriot nor the 308. were in Demand when the 


— 2 Mod. Was Lee And by te Exceed ic apes appears, Thar the Intention 
Court were all of that Opinion. "And 
_ way groan fr the Pink 2 Mod. 28 1. Mich. 29 Car. 2 


210. Jn- Trevil v. Ingram. 


238 of -the Releaſe, but nothing is ſaid of the 
T v. tam. 8. C Trin. n no Mention of 


; Adjornatur. — Vent. 314 
3 Adjornatur. * 


— 


WE Ds 


(b. 2) What ſhall be releaſed by a Releaſe of 4% De. 
mands, Joined with other Mor di. 


Ir the Lord releaſes all Actions and Demands to the Tenan: except 
the Fealty and Rent, yet this ſhall not extinguiſh an [z: crdent, A. 
. reaſonable Aid ; nor the Relief for Double the Rent, unleſs it be by expreſs 
Words. Br. Avowry, pl. 18. cites 40 E. 3. 20. 


Note the Difference by the beſt Opinion of the Court. 


- 2. In Treſpaſs the Defendant pleaded, That F. was ſeiſed in Fee, * 
kaſed to him at Will ; and afterwards releaſed to him all Accounts, 
and Demands ab — Mundi until the Day of the Due, by Vim 
whereof he was feifed tor Lite ger. Refolred pe tot. Cur That 


e een 
4 Day to come, there is no preſent Debt nor any 
r and therefore it is not to be 
den Rela of l Fee nd Demands ede th Dy Per 
And the whole Courr inclined to be of the fame Opinion, 
— 4 atter was ended berween the Parties. Zulſt. 178. — 


., ale Bridges . Onion. 
AA 


81 


. 2 B. N Per totam Curiam. But a Bond conditioned 


» may be — 
Tee Ez Thnan x Bridges. * * 


I. when he * of 21 Years, 
ge of 21 Years may releaſe this Le- 


Sree and Demand, it is not releaſed. 


We (U, 3) Executions releaſed by what Words, th 
keleaſed by the Words Al Executzons. 


Atntenance was again the Defendant to the Damage 

of 10 L and before the Execation the — © ay - 
of ihe Plaintiff made to him and H. K. of all Attions, Suits, and 
%, Que verſus eos vel corum alterum habeo &c. Newton Ch. 


1 


dad this Wand (As) does ae nd But Suit 
to it; For no Execution is awarded but at the Suit of the Plai 
Demand extends to Execution; Per Yelverton, the Releaſe 
A Actions againſt the Defendant and H. K. but Newton 


; For it extinguiſpes joint Actions, and ſeveral Alias, and the two . 5 
fall have Advanta Ethereo in, and each by himfelf thall have Ad- 3 


vantage thereof tolely, hb fe Wards (vel corum alterum) was ous of the . 
Dead. Br. Releaſes, pl. 21. < 19. H. 6. 3. f 
2. If a Man bes to the Party, pe te | 
me 


the King releaſes « bin all Actions, Suits. and 
Cur. For the King thall — of it, buc the 


ſhall be pate; 
Courr thall 2 ex Officio. Br. Releaſes, _ 


cites 19 H. 6 


3. It one Telcaſes all Duties end Suits he ſhall neither have or 
* ad Satistaciendum. Br. Releaſes, pl. 87. cites 26. H. 6. & 
Fitzh Execution 7. Vc de dit 


of Execution; Becauſe the Debt or Dury in kel dichegel Co. Lit. 291. 4 
all ries us wel Executions as Actions are relcaſcd. $ Rep. 153. N in Edward — of 
S. P. Co. Lit. 291. 4 | Altham's DET | 


4 H. the Lord of the Manor entered into a Statute to M. 88 
M releajed to H. then Tenant of the Manor, all Demands, Ain, Suit: 
aud Executions, which he or might have in the faid Manor ; 
all the jultices agreed that he who is intitled to have Execution upon 208 SC. 
Statute, may by his Releaſe diſcharge it betore Execution ſued, notwith- —s C. 
ſtanding that he ro whom the Statute is made had no Right to the Manor ited Cre. E 
till Execution had ; and that a Releaſe of all Right in the Land by rhe 53% Puſh. 
Conulee betore Execution does not exti the Execution, ied nc 4.9 in Caſe 
Cafe there are Words futhcient in the N eaſe to f Harrow 


that be had conferred with the Juſtices of C B concerning this J 


member any fuch Judgment ; — — 
„ Caſe cited Cro. E. 552. he Words of the Releaſe mentioned 


of Hyde v. Morley are only (all di Rik, Intereſt, In 
tions) is not mentioned there, as ĩt is in And. 13 3. and Cro. E. 4 


5. A Releaſe of Exceations is # good Bar in a dive Ni Co. Lim. 
290. 

6. A Releaſe of Executions bars the King. Co. Lit. 292. 2. 

_ 7. If Fudgment be given in an Action of Debt, and the Body of the | 
err and after the 

ra by this the Body ſhall * of 

the Execution. Co. Lit 291. a. 

8. It Execution be ſued upon a Recognizance by Elegir, and the Co- 
wuſee by Deed makes a 'Defcaſance, that it the Conulor do fuch an Ad 
that then the Recognizance thall be void; by this — 


charged. Co. Litt. 291. a. 
9. It wes reſolved chat Releaſe, after Error brought, 


cipal Debtor, and his Bail o Call AF ions, Executions and Demands 8. 8 386. S. C. 
ws bir , L. he Bly 1 the Debt and Duty remains 
rror 


notwithftandin and it is not like to a bare Poſſibi- Heerifen. 
liry. Ms. Tere pl. 1161. Trin. — ng B. R. Harriſon v. Huxley. 2 


the Words of the Releaſe to be All Actiom, Debts, Duties, and ren & C. 2. 

hornatur; 129 the — was of all Debts, Judgments, and —_— 2 Bulft. 230. Paſch. 

8 ac. 8 C. The Court was clear of (pinion that the Debt was di this being plead - 
. the Bail dee good Plea ; ———————ů — — the Parties 

ot the Court re ted fariaked ; „%% 


*. 0. 4 By 


Releaſe. ts 


2» — 


2 


FA 4) By other Words, or general Words. 


penſe with Sit to the Leet unleſs b ial W 
Br. Incidents, pl. 28. cites 8 E 2. nn. 
2. An Incident cannot be releaſed unleſs by ſpecial Words; And the 
fame of Reaſonable Aid. Br. Incidents, pl. 26. cites 52 AT. 6. 
3. naw cannot be releaſed by general Words. Br. Incidents, pl. 23. 
Cites 12 11. 


An Cauſes It a Man releaſe all Ouarrels (a Man's Deed being taken 
pede of 4 againſt himſelt) it is as beneficial as all Actions; 2 by it I 
thereby, al- tions Real and Perſonal are releaſed. Co. Litt. 292. a. 

beit no Ac- 


tion be then depending for the ſame. Co. Litt. 292. a. 


S. If a Man releaſe omnes Loquelas, it is as large as omnes AGiones; 
For Omnis Actio eſt Loquela, and it extends as well to Actions in Cynrts 
F Record as Baſe Courts; For the Writ of Error fays, In Recordo & 

oceſſu &c. Loquela quæ fuit inter &c. And fo the Writ ot Falſe 
Judgment ſays, Recordare facias Loquelam ; where the Judgineac was 
given in the County Court. Co. Litt 292. a 

6. Omnes Exact iunes ſeem to be large Words; For Exactio derivatur 
ab Exigendo, & Exigere ſignifies To Enquire or Demand. Co. Lit. 


2392. a. | 

5 Rep.71. . A Releaſe of all Debts, Duties, Actions, and Demands will not 
12 diſcharge a Bail 5 Recognizance, if given before Judgment; but it is a 
"I" Bar to a Kcire facias. Cro. E. 581. Mich. 39 & 40 Eliz. Hoe v. 
cited Cro. ]. 


J C. 2 8. Baron be 
ep. 162. Houghton, j 
Clerk v. all {ions and Demands ; but by Releaſe of all Promiſes or Covenants ſhe 


bb... hou — may. Per Houghton. Palm. 99. Paſch. 17 Jac. B. R. Thompſon v. 


ore Marriage promiſes to leave his Wife crth 500 J. Per 
cannot releaſe this, even before Marriage, by Releaſe of 


Ch. J. & 
TIE Ln Ga} 571. S. C. adjudged for the Plaintiff; And ſays, It was alfirmed in tlic 
Exchequer-Chamber, That the Action lay againſt the Executor of the Baron. 


S. C Lord 9. Releaſe of all Demands to the Perſonal Eftate of an Inteftate, made 

_ by the Obligee to the Adminiſtrator, does not releaſe a Lond; tor a 

— Bond is not any Right or Demand to the Perfonal Eitate, till u igmenc 
and Execution out; Bur otherwiſe if the Releaſc of all Demands 
had been to the Perſon of the Adminiſtrator. 2 Salk. 575. Trin 1 Ann. 
B. R. Topham v. Tollier. 


10. A Releaſe of all bis Efate will extinguiſh the Right. Arg 11 


Mad. go. pl. 13. 
2 9853 (U. 5.) Covenant. What Words will relcaſe it. 


2.— (T) pl a 
. Ovenant againſt the Maſter of the Friars for not performing of 
21, 22. Maſſes in ſuch a Chapel, againſt the Covenant &c. The Deſenc- 
ant pleades Releaſe 12 Services to be done in the ſame Chapel; and a good 
Plea; and yet Maffes are Oriſons, and not properly Services. Br. Re- 
leaſes, pl. J. cites 2 H. 4. 6. 


2. If 


— — —— — — > 


euere 8 
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2. If a Man by Indenture covenants to do a future Act, and before It has been 
the Covenant broken, the Covenantee releaſes Al Afions, Quarralt and Pd over 
Demands, and atrer the Covenant is broken, the faid Releaſe is no Bar in, chat 
in Action of Covenant; becauſe the Covenant was to be pertorm'd in a Reſeaſe 
Fuuro, but a Releaſe of all Covenants had been a Bar ; tor the of all De- 
Covenant was in Eſſe & Præſenti. 10 Rep. 51. b. Mich. 10 Jac. is 4 
Lampet's Caſe. — cites 35 H. 8. D. 57. & 4 Eliz. in the Report of 


| —— 
Benloes. iſcharge a 
broken, per Hales Ch. J. 1 Mod. 9g: Mich. 25 Car. 2. R R. in Caſe of Auſtin v. Li — 
| es Ch. I. 1 Mod. 99: . 25 Car. 2. N R. in Ca v. Re- 
leaſe of all — Writings obligarory &c. does not releaſe Cvenants not broken ; For that is re- 


ſable onl ſpecial Name. 2 Show. 90. Hill. 31 and 32 Car. 2. B. R. Carthage v Manby. 
Cai. 12 n v. Field. & P. — Jenk. 202. pl. 26. cites 3 E. 4 41. 


A Releaſe of all Covenants until ſuch a Day, is no Diſcharge to D. 57. Trin. 
ane which C4 brokew before; For being ar delore, there was 7”, HE the 
no Covenant as to them; per Hobart J. Hutt. x9. in Caſe of Smith v. „ Bullock 
Sta:lord, cites D. 1 at. a4 | a 1 

All manner of ions Perſonal, Suits, Orarrels s, Executions .pl 
* Treſpaſſes, which I ever had, have, or hereatter may have, againſt — 
the faid A. for or by Reaſon of any Matter or Cauſe from the Begin - gerdl. 
ning ol the World to the Day of making this preſent Releaſe. This is 126. pl. 190. 
no Bar to Action of Covenant, tor Covenant broken after the Releaſe. © —— 
Mo. 34. pl. 112. Trin. 4 Eliz. C. B. Hawle v. Kirkby. pry ” 5X 

4. & 5 Elie. Hall v. Kirby, accordingly — S.P Cro. J. 171. in Cu » 


ield 
. 1c. in Cue ot Henn v. Hanſon. Per Gawdy J. Goldsb. 166. cites 5 El. 217. 


5. Acquittal and Diſcharge of all Reparaticns is as well for the Time 
pait as to come, and amounts to as much as it he had releaſed the Cove- 
nant; but alter Covenant broken it is no Diſcharge of the Forte ture; 

r Man wood, to which Dyer and Mounſon agreed. 3 Le. 69. pl. 105. 

lich. 20 Eliz. C. B. Anon. | 10 

6. A. Covenanted with B. o pay B. 40 l. per Ann. for 21 Years 
afterwards B. releaſed to A. all Actions; The Queſtion was, whether 
the whole Covenant was diſcharged ? All the Juſtices held that andy the 
Arrears were ; becauſe the Covenant was Executory yearly, to be ex- 

_ ecured during the Term ot 21 Years, and he may have ſeveral Actions of 
Covenant every Time it is behind; For nothing thall be diſcharged by 
this releaſe of all Actions, bur that which was in Action or a Duty at 
the Time of the Releaſe made. Godb. 11. pl. 17. Paſch. 24 Eliz. 
C. B. Anon. 5 
J. Grantee in Fee Aſſignment releaſes to the Grantor All Cove- 
nants, this is no Diſc ot Covenants running with the Land, as Co- 
venant for turther Aﬀurance &c. Cro. C. 503. Trin. 14 Car. B. R. 
Middlemore v. Goodall. | 

8. A Releaſe of All Debts, Duties and Demands is no Releaſe of Co- 
venants that were not broken; nor is any other Word but the Word 
Covenant. Agreed. Freem. Rep. 235. pl. 245 Mich. 1677. Anon. 

9. A. had Covenanted and broke his Covenant in his Lite-time, and dies, 
and makes the Defendant Executor. The Plaiatiff releaſes all bis Right | 
and Demand to the Teftator's Eftate, and brought Action of Covenant; 
and rhe „ Who was the Executor, pleaded this Releaſe: And 
the Queſtion was, Whether this Releaſe was a good Bar to the Action of 

Covenant, or whether it ihould only be extended fo as to Bar the Plain- 

ntf*s Claim to any of the Estate in Speciz > Adjournatur. Free. n. Rep. 

474 pl. 649. Mich. 1678. Morris v. Wilford. 


4Q (U 6.) Dorr- 


334 Releaſe. 


(U 6) Dower. Releaſed, by what Words; And to 


whom. 


1. HE Baron makes a Leaſe for Life and dies; The Releaſe made 
by the Wife of her Dower to him in Reverſion, is good; albeir 
| ſhe has no Cauſe of Action againſt him in Præſenti. Co. Litt. 265. a. 

2. A. ſeiſed ot Land in Fee deviſed the Whole to his Wite for 4 Years, 
the Remainder to J. his Heir in Fee. The Wife, within the 4 Years, 
releaſes to the Heir All Actions and Demands ; this it ſeems tolls her 
Dower ; per Welton J. Dal. 52. pl. 26. 5 Eliz. Anon. | 

3. In Dower, Tenant pleads Releafe of Demandant to B. in Poſſeſſione 
Tenementorum prædict exiſtent” and becauſe he does nor ſay that he 
was Tenens Liberi Tenementi, it was held to be no Plea, and adjudg'd for 
the Demandant. Cro. J. 151. Hill. 4 Jac. B. R. 

4 A Mother having Right of Dower to encourage a Marriase ot her 
Son with AA. N. releaſed her Dower, and {pews the Rele c te t inicaded 
Wife and her Relations; It ſhall bind the Mother, rio” che Releaſe was 

obtain d by a fraudulent ion of the Son; per Lords Commiſiionem 
2 Vern. 133. Hill. 1690. Beverly v. Beverley. | 


td 
* 


(W) How it may be made, and what may be reſerved 
upon it. 


A Man cannot releaſe * upon Condition, nor f for a Time, but al- 
Right, o ways in ſuch Caſe the ition is void, and the Time is void, 
Choſe en 4e- and ſhall enure to Releſſee for ever ; becauſe every Releaſe goes al- 
tion won ways by way of Extinguiſhment; Per Fineux & 'T remaile. Kelw. 88. 
Condition, and a, pl. 2. Hill. 22 H. J. Anon. 

6 oo b; the Condition ; For all is gone by the Releaſe, and the Condition is void; Quzre inde &c By the 


inion of Fineux. Br. Releaſes, pl. 32. cites 21 H. 7. 
A Releaſe on Condition that Releſſee ſball pay to Releſſor, ſo much Morey is not good; Bur if a R-1::aſe be 
ſo made, that if Releſſee pay fo much at ſuch a Day to come, then be releaſes &c. This isa good Releaſe ; 
Per Treby Ch. J. Lutw. 638. cites 21 H. 7. 23. & zo. 

Kelw. 89. pl. 8. S. P. per Fineux. — But 2 Show. 446. pl. 471. Mackberh v. Cobb, where 
in Debt Defendant pleaded a Letter of Licence for 3 Months, in which the Plain. ff cogenanted, That 
if he ſhould fue in Time the Defendant ſhould be acquitted of rhe Debt, and that the Plain tiff did 
ſuc him ; the Plaintiff demurred; It was held per Cur. That it being under Seal, and the Plaintt's 
bes” - — it was not barely a Covenant, but was a Releaſe upon Condition; And Judgment ac- 

ingly for t | | | 
2 + A Releaſe or one Hcur to Tenant in Fee Simple as to the Title of the Land is good for ever, and yet 
it is contrary of a N.. Br. Lett. Stat. Limit. 7 5 


2. The Lord Paramount cannot releaſe to the Tenant Paravaile ſaving 
wes 44 of the Services; But the Saving in that Cafe is void. Co. 
t. 305. | 

But the 3. But if there are Lord and Tenant by Fealty, and 20 5. Rent, the 
Lord upon Lord may releaſe all his Right in the Seigniory fav ing Fealty ard 104 
cc to the Rent. Co. Lit. 305. b. | 
Tenant 
cannot ſave a New Kind of Service. Co. Lit. 303. b. 


(W. 2) How 
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(W. 2) How it may be made. By ill. 


1. A Will cannot releaſe a Thing created by Deed, and fo diſcharge 
; Creditors. Per 3 J. Sty. 287. Trin. 1651. Style v. Tully. 
2. A Man cannot a Debt by his Will. Vent. 39. Trin. 21 Car 2. Tho' a win 


| was allow d) 

enure as a Releaſe, even ſuppoſing it to be ſcaled and delivered, for ant of taking Effe# in the Te 65 
Life-Time, yet, provided 1t were e ed to be the Intention of the Party that the Debt ſhouid be diſc 
the Will would op=rate accordingly ; AndLt Cow per ſaid that in ſuch Caſe it would be plainly an ab- 
ſolute Diſcharge of the Debt, tho the Teſtator had ſurvived the Legatee. Wm's Rep. $5. Mich. 1705. 
in the Caſe of Elliot v. Davenport. | 

A Rcleaſe by Will can only operate as a Legacy, and muſt be Aſſets to pay Teftator's Debts, and if a 
Dent ſo releaſed by Will be afterwards received by the Teſtator himſelf in his Life - Time, the 
is extintt ; and ſuch Releaſe by Will intimates no more than that the Executors ſhould not after his 
Death give any Trouble or Moleſtation for the Debt. Per Ld Chan. King. 2 Wm's Rep. 352. Hill. 


3. Whether a Releaſe by Will of all Debts, Accounts, Reckonings, 
and Demands whatſcever, will transfer the y of Goods which 
the Releſlee had in his Poſſeiſion at the Teſtator's Death > The Court 
directed thit Detendant thould admit fome ot the Goods come to his 
Hands, to enable the Plaintiif to bring his Action at Law. Per Lords 
Cummitioners. 2 Vern. 118. Mich. 1689. Fith v. Jeiton. 
4. J. derts'd to B. a Legacy of tool. and by Will releaſed to her 
q D-its and Demands, and after the Date of the Mill lenas her 1201. Per 
1.5>. Commiitoners, It the Executor can recover it by Law he may, we 
wi. 17 take away his Remedy, if any he has, nor will give him any 
Aid in Equity; and therefore decreed Payment of the Legacy. 2 Vern, 
135. Paica. 1690. Robert v. Benner. 
5. Where Debtor is made Executor the Debt is entinguiſb d, not by Bur, per 
Way ot Releaſe, but by Way of Legacy. Per Powel j 1 Salk. 303, — 4 J. 
zag. Hill. 1 Ann. B. R. in Caſe of Wankford v. Wankford. — 


amount to 


bur to a Payment and a Releaſe. Ill. 306. 


(X) By Decd ; How; 1 Caſes it ought to be by 
af 


1, JF 4, contracts with B. for a certain Conſideration to deliver ti Cro. C. 279. 
| him fucy a Chung, at a Day to come; this Contract cannot be Langden v. 
 relcaſed by * aro! without Deed, Cr. 12 Ja. B. K. between { —) 
Blackbead and Cock, per Curiam. 3 
v. Stokes. 
2. Releaſe of a Right in Chattels cannot be without Deed. per Ander- 
— J. Le 283. pl. 383. Hill. 29 Eliz. C. B. in Caſe of Jennor v. 


* 

3. Aſumpſit for 51. Exchange of a Horſe, to be paid upon Requeſt. 
The Be 1 before the Action brought, the Plaintiff dia 
exc nerate hun ot this Agreement; Reſolv'd it was 20 Plea; For tho 
2 Farol Agreement may be diſcharged by Parol, betore Cauſe of Action 
accrued, yer aſter that it cannot be diſcharged but by Deed ; and here 
the Cauſe of Action did accrue at leaſt upon Requeit, and therefore he 
ſhould have pleaded the Exoneration before the Requeit. Freem. Rep. 
230. pl. 239. Trin. 1677. Edwards v. Weekes. K. 2) 


OE - 


fd ws 


(X. 2.) The ſeveral Sorts ; And how they may Enure, 


ea » Releaſe may enure 4 manner of Ways, viz. 1ſt. By Way of Ine 
— pe PEftate. 2dly. By Way of +Mitter le Droit. dy. By Way of 


tenarits, ard +Extinguiſhment. achly. By Way of Creation or I Enlargement of an Ettate. 
one releaſes Co. Litt. 193. _— 


r Intent of the Parties, than a Releaſe in 
Deed, which is the Act of the Party, and ſhall be taken moſt ftrongly 


—— —_ 


(Y) Extinguiſhment. How it ſhall enure ; By Ii 


Extinguſhment. 
Br. Counter 1. 1 F the Eftate of him who releaſes be turn d a Right, this tha 
| -—— 2; I enure by Way of Extinguiſhment. 21 E. 3. 37. 10 


29. cites 21 E. 3. 27. 
Voucher 2. As if Land deſtends to 2 


Coparceners, and one enters into the 
"Nog Whole, claiming in her own Right alone, and after che other releaſes 


s.C. _—.. to her, this enures by Map of Extinguiſhinent. 21 E. z. 2). 


Br. Coun- 


3. If chere be Lord and Tenant, and the Tenant is diſſeiſed, and the 
Diſſeiſee purchaſes the Seignory, and releaſes, by Deed or Fine, All bis 
R:ght in the Land, ſaving to him bis Seignory ; the Sei by ſuch Re- 
leaſe is not extinCt ; But if in the fame Caſe, the Lird hath nothing in or 

ous of the Laud, but only the Seigniory, and makes ſuch Releaſe, faving 

bis Seignory, fuch __ void; becauſe the whole Operation ſhall be 

reſtrain'd by the Saving. R. on Fines 7. cites 9 E. 3. 12 E 4 Col 

ledge Lingfield's Caſe. 

e. Ron 4. It Lord and Tenant are, and the Lord releaſes all his Right to the Te- 

Fines, 7. aant and theHeirs of his Body, by this the Seigniory is ſuſpended during 

and Li the Tail; Brook ſays, and fo ſee that it is taken, That this is not any 

112 26H. Extinguiſhment, tho the Releaſe be made to him who has Fee-/pmpie in 

8 32E.3. the Land; the Reaſon ſeems to be inaſmuch as the Releaſe goes by Wa 

19% 3 of Making of Estate of the Seigniory, which is in the Lord at the Time 

And "4 of che Gilt, and then ir ſhall enure by Way of Grant. Br. Releaſes, pl. 
Ther Wie 86. cites 13 E. 3. & Firzh. Voucher 120. | 

re 

leaſes to the Tenimt fer Term of his Life, this does not extinguiſh the w! igniory, becauſe the Lord 

. from an > le in Poſſeſſion. Co. R. on Fines, — © £25 and — 
the Lord veleaſes all bis Riobt which he hath in the Land, or all the Right which he hath in e Sign 


to the Tenant, by Decd or by Fine, the Scigniory is extinct for ever, wichout theſe Words, (his Heis) 
Co. R. on Fines, 7. 


$5. Cu- 


a Contra where he who releaſes, has only a Right at the Time ot the 
Releaſe 


= bur not the Services, and therefore by fuck Releaſe the Services 
are not extinguithed for ever. Br. Releaſes, pl. 96. cites 13 E. 3. & 
Fitzh. Voucher 120. 
J. If ſeveral Jointcnants are, and One releaſes to pts of or All 7 to 
One there choſe who take the Releaſe are in by the f Feoffor, | 
| him who releaſed. Br. Releaſes, pl. 63. cites 4o E. 3. 41. 
g. A Releaſe to him who is in by Title goes by Way of Extingui 
of Right. Br. Mortmaine, pl. 38. cites 11 H. 5 : — 
9. Where the Lord releaſes Part of bis Services, yet the reft 1 185 
that a Man cannot plead Hors de fon Fee. Br. Avowry, pl. 46. cites 


SS 
* i a Man leaſes Land for Term of Life rendring Rent, and after re- 
leaſes Part of the Rent; this is good, and the reit of the Rent is not 
extinct; quod nota. Br. Releaſes, pl. 83. cites 9 E. 4 8. and Fitzh. 
Atl 153. 
't. If Connſer of a Fine of Land in Ancient Demeſne at Common Law, re- 8. C. ard P. 
leaſes to Conuſee in Peſſeſſiun by his Deed, or confirms his Eſtate by his Deed, cited Cro. C. 
the Conulee thall retain and have the Land, tho? the Fine be annull d, be- 4:5 IS 
cauſe the Releaſe or Confirmation, made to him in Poſſeſſion, makes his Willi 
Eſtate firm and righrtul againſt Releſlor and his Heirs. 10 Rep. 50. in 
Lamper's Cafe, cires F. N. B. 98. and fays this Opinion was ailtirm'd 
there tor good Law Per tor. Cur. PO: 

12. It L:fſee ſor Years be oufted, and he in the Reverſion diſſeiſed, and But other- 
the Leſſee rel:aſes 10 the Diſſecſor z the Diſſeiſee may enter, tor the Term iS ite in 
tor Years is extinct and derermined. 

Lie; for the 


Litt. 275. b. Leſſee for 
Difſeifor has a Freehold whereupon the Releaſe of Tenant for Life may enure, but the Diſſeiſor has 
no Term for Years whereupon the Releaſe of the Leſſee for Years may enure. Co. Litt. 275. b. 
and 276. . 


13 If the Diſſeiſee releaſes to the Diſſeiſor by Deed indented, or by 
Fine for Lite or in Tail, after the Eftate for Life ended, or Gift in Tail 
determined, the Diſſeiſee may enter again, tho only 2 naked Right paties 
by the Releaſe. Co. R. on Fines 7. 

14. A. made a Feoffment to W. R. of 2 Acres to the Uſe of himſelf for 4 Le. 133 
Lite, Remainder to B. in Tail, Remainder to C. in Tail, Remainder to pl 252. S. C. 
D in Fee, Proviſo if E. die without Iſſue, then 4. by De:d might revoke — 
the ſaid Uſes. A. infeoff d J. & of one Acre, and as to the other Acre A. by 35 8. 85. 
Deed releas'd &c. to W. R. and B. C. and D. the ſaid Power and Autho- reported in 


my : E. died wit hout Iſſue. The whole Court 2 Thar had this the fame 
been a preſent Power of Revocation, as the uſual Powers of Revocation Words. 
are, A. might have extinguiſſi d this Power by a Releaſe to any who 
had Eſtate of Franktenement in the Land in Poſſeſſion, Reveriion or 
| Remainder ; and therefore the Eſtates which before were deſeaſible, are 

ſuch Releaſe made abſolute. 1 Rep. 110. b. Hill. 28 Eliz. B. R. 


v. 1 

15. Leſſee tor Years deviſed the Term to bis Wi for Life the Remainder 
of the Years to 45 who by Deed releaſed all his Right, Intereſt, Term 
of Years, Poſſeſſion and Deinand in the ſaid Land to him who had the Re- 
_ verfon in Fee. And per 3 J. The Poſſeſſion was exringuith'd in the Re- 

verhion ; fo that the Reverſioner, after the Death of the Wite, may enter 
and have good Right; but Brampſton e contra; bur afterwards he 
: 4K chang'd 
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chang'd his Opinion, and Judgment was given accordingly. Jo; 
pl. 8. Paſch. 12 Car. 1 Sly Jo. 38g. 


es na... 


(1. 2) Enure. By Way of Extinguiſhment totall, z 0 
partly fo, and partly by Enlargement. © 


| Soof gigi x, IF a Man has @ Reat-charge out of 20 Acres, and releaſes all bis Rix 
2 4 1 in one Acre, this extinguiſhes 4 che Rent. Br. Nele pl. * 

Extingui h- 34 All. IS. and Firzh. Aff. 318 

ment 2. | 

Note two 2. Releaſes, which enure by Way of Extinguiſument againſt . 

dS. og ſons, are where he, to whom the Releaſe is 25 bone N 
fp” - Y to him is releaſed; As it there be Lord and Tenant, and the Lord releales 

_ rhe Rzobt in to the Tenant all the Right which be bath in the Seigniory, or all the 

tb: Land the Right which be hath in che Land &c. this Releale goes by ay of Ex- 

Seigniory is tinguiſhment againſt all Perſons, becauſe the Tenanc cannot have Ser- 

— vice to receive of himfelt. Litr. S. 479. 


the Releaſe 


of all the Right in the Seiguiory; for the Scigniory iſſues out of the Land. 2dly. By the Releaſe of 
all his Right 1a the Seigniory or the Land, rhe whole iory is ex: inct, without y Words of la- 
heritancz. Co. Litt. 280. a.—* Nor can one Man be Lord and Tenant. Co. Lit. 230. 4. 


For a Man 3. H it is of a Releaſe made to the Tenant of the Land of a Rent-charg: 
_—_— or Common of Paſture &c. becauſe rhe Tenant cannot have that which © 
Rene iſſuing him is releated &c. So ſuch Releaſes ſhall enure by Way of Excinguith- 
out of the ment always. Litt. S. 480. . ; 
. ** he Caſe « 
nor can a ve d a | ing out ; but in the Caſe of 
the Right of the Land the Tenant of the Land = take and enpy it for ſtrergthning his Eftite tlie: c- 
in. Co. Litt 280. a.- A. ard B. Jointenants of Land, out of which a Rent of 20 l. per Ann. iffucd 
to the Kiog, and he in Conſideration of Money paid by B. Granted, Remiſed, Releaſed and Renounced to 
B and his Heirs the ſaid Rent &c. Per Dyer, The Patentee may uſe this as a Grant or Releaſe and Ex- 
inguiſhment as he will, eſpecially the Habendum being Habend. & Percipiend Reditum red. to him and 
In Heir D. 3 19. b. pl. 16. Mich. 14 & 15 Eliz. Anon. 


4. A. Leſſee for Tears, Remainder to B. for Life, Remainder to C. for 
Lie; He in Reverfion in Fee releaſed to all three and their Heirs. By this 
Releaſe each of them has got a Reverſion in Fee in the fame Land, but 
the firſt Leſſee ſhall have the Sole Poſſeſſion, as he had beiore. Bendl. 
36. pl. 65. Trin. 7 E. 6. Per Mountague Ch. J. of C. B. Anon. 
5. Where a Releaſe is faid in ſome Caſes to enure by Way of Extin- 
| . it is to be underſtood either in Reſpect ot him that makes the 
eleaſe, or in Reſpect that by Conftruftion of Law ir enures not only to 
him to whom ir is made, but to others alſo who are Strangers to che 
Rent, which is a Quality of an Inheritance extinguiſhed. Co. Litt. 
279. 
5. There is a Diverſity where a Releaſe enures by Way of Extin- 
guiſhment of an Inheritance which is in Poſſeſſon, and may be granted 
over, and a Releaſe of a Right, or an Aion, to Lands which cannot be 
N for the Lord may releaſe his Seigniory to the Tenant of 
Land for Life, or in Tail, Et fic de cæteris: But fo cannot one re- 


leaſe a Right or an Action; for if it be releaſed bur for az Hour, it is ex- 
tinct for ever. Co. Litt. 280. a. 

J. Feme Meſne intermarries with the Tenant Paravaile; if the Lord tu. 
kafes to the Feme, the Seigniory only is extinct; bur if he releaſes to tne 
Husband, both Seigniory and Meſnalty are exrin& : And in chis Cafe, i 


the 


2280. 4. 


* 
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2 lens releale to the Husband and Wife, it is a * how the Re- 
e may be made to 
ct. 


Jeate thall enurs, but it is no Queſtion but that a R 
a Meinalty, or 2 Seigniory ſuſpended in Part of the Eſtate. Co. Li 


. It the Tenancy be given to the Lord, and a Stranger, and to the Heirs of 
tte Htrauger, and the Lord releaſes to his Companion all the "_ in the Land; 

this Releaſe not only paties his Eftate in the Tenancy, extinguithes 
allo his Right in the Seigniory, and fo one Releaſe enures to extinguiſh 
ſereral Rights in one and the fame Land. Co. Litt. 280. a. 

9. It there be Lord and Tenant by Fealty and Rent, the Lord grants the” 
Kigurory for Years, and the Tenant atiornes, and the Lord releaſes bis 
Seirmiory 10 the Tenant for Tears, and to the Tenant of the Land 5 
the whole Seigniory is extinct, and the Scare of the Leſſee alſo; bur if 
the Reierſe rad been to them and their Heirs, then the Leſſee had had In- 
heritance of the one Moiety, and tae other Motety had beenexrin& ; and 
the Reaſon of this Divertity is, becauſe when the Releaſe is made gene- 
rallv, it can enure to the Leiſee but tor Life, becauſe it enures by way 
of Enlargement of Eſtate, and being made to the Tenant of the Land ir 
enures by way of Exringuiſhment, and then there cannot remain a parti- 
cular Eitare in the Seignory for Life; But when the Releaſe is made 
to them and their Heirs, each one takes a Moiety, the one by way of 
increaling che Eſtate, and the other by Extinguiſhment. Co. Litt. 280. a. 


8 h 1 . 


— 


(Y. 3) Enure as a Grant. 


1. Man leaſed for Term of Life, the Remainder over in Tail, the Re. see (V) pl. 
A mainder to N. for Term of Life, the Remainder in Fee to the firſt 4 — (N. 2) 
Tenant for Life, and after the firff Tenant tor Lite had Iſſue, and died, and N. ö 
the Tenant in Tail entered, to whom the Heir of the firſt Tenant for Life, Where & 
who had the Fee Simple in Remainder, relea/ed all his Ripht, and aſter the Grant ſhall 
Tenant in Tail died without Iſſue, and his Heir collateral entered by Co- enure 28 a 
Jour of the Releaſe, upon whom he in Remander tor Lite entered, and 4 * 3 
the other brought Athte, and by all the Juſtices he is barrable; for tho (S 2) 
the Releaſe may give the Fee Simple, vet it ſhall not determine the E- 
ſtate of nim in Remainder tor Term of Life; Bur .O1.ere if be can give 
the Fee Simple. Br. Releaſes, pl. 72. cites 29 Aff. 350. | 
2. It D:ſſciſor gives in Mortmaine by Licence of the King and Chief But where an 
Lord, and the Diſſc:ſce releaſes to the Abbet all bis Right, the chief Lord et is %%. 
or the King cannot enter; For this cuumterdails Entry and Feoff ment. Br. —_—— 
Mortmaine, pl. 18. cites 11 H. 4. 88. | 2 
4 


| 2 
to him, and after the Diſſeiſee releaſes to the Alot all bis Right, it ſeems that the King or chief Lord may 
enter; For this countervails Entry and Feoſfment, and then it is a New Mortmain. Quare inde. Ibid. 


3. In Dower it was touched that if the Diſſciſee releaſes to the Diſſeiſer, 
the D. ſciſor is in by him, and ſhall not have the View in Wricot Dower; 
hail fe thes « Reload mokrocne Dates. Br. Releaſes, pl. 28. cites 


155 * 
8 Lord releaſes and his Seignory to the Husband who is 
dies, 


ſeiſed of the Tenancy in Right of the Wife to him and his Heirs, the Huf 
band dies, and his Heir diſtrains for the Rent upon the Lands, ir 
was held that it thall enure as a Grant which is moſt beneficial to the 
Grantee, and ir is agreeing with the Intent of the Deed that the Huſ- 
vs cad! bis Heig all have it. Cro. E. 163. pl. 3. Mich. 31, & 32 


(Z) How 
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(Z) How it ſhall enure. By Mitter le Eftate. 


See Voucher 1. 1 F 2 Coparceners ate feiſed of Land, and one releaſes to the 6 


— | hi F ch W 5 
1 wr +$4 arranty 5 this palles by way of Millet ie 


Voucher pl pl. 29. cites S. C. When 2 ſeveral Perſons come in SS 

cha to the other the Benefit of ſuch Feudal Contract by Releaſe ; becauſe no Notor ety is _ 
in the Prior Feudal Contract, there was Notoriety fafficient, and ſuch Releate is 
is — Releaſe by Mitter le Eſtate; Thus 2 Coparceners come into one intive Feud deſcending from 
their Father, and therefore they may releaſe privately to each other, without any Notoriety by Fen 
ment; Becauſe they take by the former Contract and Deſcent to them, which eſtabliſhes them in tie 
Poſſeſſion without a Notoriety. G. Treat. of Ten. 67. 


2. JfA. Feme Sole and B. Jointenans for Liſe ate, And A. takes C 
Tr ro Baron, and after A. and C levy a Fine to B. by which they grant the 
ke. Land to B. & qui A his Aſſigns with — — 


g re 5 
guiſh;nent 


TA 
3. Two Tenants —— ft ion to preſent by Turn wo the 
Advowſon, and aſter the one releaſed to the other all bis Right in the Ad- 
vowſon, and admitted for Good, and this by reaſon of the Pri. icy of the 
1 but ĩt is not much to the Purpoſe. RD 
77. Cites 39 E. 3 

If three are ſeiſed in Fee jointly, and leaſe for Term of Life, and after 
"+ Ihre are aj RE Ee ann, ain Ac- 
tion of Waſte alone. es cites 46 E. 3. 17. 


2 Roll. R. 


e and Scawen. a 


— 2 — 


— 


(Z. 9 Where it ſhall enure by way of Mitter [ERate, 
: without any Words of Inheritance. 


But if there 1. F there are 3 F Jointenants, and one releaſe to one of the other all bis 

paced gon Rizht, this enures by way of Mitter FEftate, and one the 

— 269 whole Fee Simple without theſe Words (Heirs. ) Co. Lirr. 273. b. 

them releaſe 

all his Right to the oer, this does not to all Purpoſes ons bo of Mitter 'Eftate ; For it males m 

Degree, and he to whom the Releaſe is made ſhall 1 rpoſes be adj in from the firſt Feof- 

for, and this Releaſe ſhall veſt all in the other 5 I theſe \ Vords (Heirs) Co Lit:. 2“ ö 
b. — But if there are 2 Coparceners and the one releaſes all her Right to the other; Tix ſhall 

enure by way of Mitter I'Eftate, and ſhall make Degree, and without e Words (Ecirs) hall * 

the whole Fee Simple. Co. Litr. 273. b. | 


2. If 2 Coparceners be of a Rent, and the one of them takes the Tertenant 
to Husband, the other may releaſe to her notwithſtanding the Rent be in 
Sufj 4 4 of Mitter le Eſtate, and ihe ay fe- 
l alſo? to the Tertenant, and that enure by way of Exting: 1iſoment ; 
bur it ſhe releaſe to her Siffer and to her Husband, it is good to be feen how 
it ſhall enure. Co. Litt. 293. b. 


tg i 3. If Baron and Feme, — 4 4 third Perſon are Fointena:'ts in Fee, and 
Fa. third Perſon releaſes to the Baron all his Right, without ſaying To 


10 Wi ac have and to hold to him and his Heirs, yet the — has Fee Simple 
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and the Feme ſhall rake nothing by this Releaſe, as has been adjudged, 8 
and vet thall enure by Mitter PEfate. Co. R. on Fines. 7. cites ( 
Eſcot's Caſe. | Bendl. 195. 
| 232. 8. C. 

ad'udged — Co. Lirt. 2-3. b. 8 P. And ſo it would be, had the Releaſe been made to the Wife. 
gut where Baron and Feme purchaſed to them amd the Heirs of the Baron, and of the third Perſon, the 
(gurt held that ſuch Releaſe ſhallenure to the Baron only, and not to the Feme, and that the Word 
(Heirs) nerd not be exprefſed ; Hut had the 3d Perſon made a Releaſe to the Feme there muſt have 
deen Words of Inheritance, becauſe the Eſtate which ſhe had in Jointure before was only an Eſtate for 
Life. D 263. pl. 34 Trin 9 Eliz. Anon. | 


(Z. 3) Conſtrued; How In General. 


J FOR the Conftruftion of a Releaſe, it was argued that 1ſt. the 
Intention of rhe Parties is principally to be regarded, and Ex 

Pr. cedeatibus E Con equentibus optimes fit Interpretatio. 2dly, A Releaſe 
is Particular, and may by Inference of other Words have a General 
Senſe, yet Farticulzy ConftrutFion thall be made, Nifs impediatur Senten- 
ua, or Intentio Partuum. 3dly, Expende Circumſtantias & Intentio in- 
rellizerur. Herr. 15. in Abree's Caſe. | 
2. I here is a D:fference where a Thing is ancertain towhich a Certainty Ibid. 395. in 
is added, and where it is certæis; For if 1 releaſe all my Right in all my r of Fart 
Lands in Lale, which I have by Deſcent of the Part of my Father; II N Herd 
I have Lands in Lale by Deſcent of the Part of my Mother, and none 
| from my Father, the Releaſe is void; Bur if the Releaſe had been of | 
Wh. Ars in D. which I have by Deſcent of the Part of my Mether where- 
es it is o the Fart of Father, the Releaſe is good, becauſe the Thing 
was ceriainly expreiled in the firſt Words, and fo the reſt was . 
ors, a4 necd not be averred. Per Cur. Pl. C. 191. b. in the Cafe of 
Wrotettey v. Adams. 

3. A Releaſe in Law ſhall beexpounded more favourable according to 
the Meaning and Intent of the Parties, than a Releaſe in Deed, which is. 
2 _ ot 8 and ſhall be taken moſt ſtrongly againſt himſellf. 

o. Litt. 264. b. | 

4. It = a general Releaſe Releſſee gives Releſſor a Bill of Ex- 
change, Note &c. bearing even Date with the Releaſe, the Releaſe t1hall 
not d ſcharge them. Per Holt Ch. J. 12 Mod. 401. Paich. 12 W. 3. Anon. 


8 


(A. a) Limitation. [Or, Reſtriction by Cunſtruction.] 


I, * an Executor releaſe by ſuch Name, I biz. ] J. S. Executor releaſeg Br. Releaſes, 
all Actions ; this is not any Limitation of the Releaſe, but this pl. J. <= 
fa! releaſe I A&; | | «44 . S.C—-SC. 
n ten as well geuons WHICH de Das in his own Right, as that r 35 3 25. 
aich he has as Executor. 39 E. 3. 26. b. R. 
; s But ſai 
E where there is 2 particular Recital in a Deed, and then general Words follow, the general Words ſhall 
— u2/thed by the ſrecial Words. Ld Raym Rep. 235. 236. Trin. 9 W. 3. C. B. in Caſe of Thorpe 
Y „pe, cites 2 Sannd. 403. 3 Keb 45 59. Ld Arlington v. Merrick. 1 And. 64. Mo. 153. by An- 
ren And therefore ir che principal Caſe Judgment was givenaccordingly.--Upon Error brought of the 
Ju-gment in the Cafe of Thorpe v. Thorpe, the Rule laid down, ur tupra, of the particular Recital, 
as then genera] Words following, that the general Words ſhall be qualified by the ſpecial, was inſiſt- 
ec apon by the Counſel in yr ; * of the ent, with this Difference, that where there are general 
4 * all alone in a Deed of Re'eaſe, they ſhall be taken moſt ſtrongly againſt the Releſſor, and that 
A It had often been adiudyg'd. But to this Point the Court gave no Opinion, tho* rhe Judgment in C. B. 
vgwen upon this Point on'y. Ld. Raym. * 664. Paich. 13 W. 3. B. R. Thore v. Thorpe. 
4 | A Sci 
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A Suit was depending in the Exchequer between B and N . pon an Account between them, relating © 
a Trade carried on in Barbadoes. Pending this Suit . 42. makes B. Executor. J. &. — 2 
countable to B. for Monies received by him. B. and J. S. compromis'd the Sutt in the Exc cyuer, and = 
upon B. gave bim a Releaſe. Afterwards B. as Executcr 22 ſued . F. in Chancery, on the Aerdmt be. 
tween A. and J. S. to which J. S. the Releaſe. It was in Proof that this Neleuſe, tho given 
after A. s Death, was not given as to A. but only upon the particular Account between — 
S. The Court ſer aſide the Releaſe as to ſuch Demand, and ordered that it ſhould not be pleaded in 
, nor given in Evidence in any Suit concerning the Eftate of A. Fin. Rep. 443. Hill. 32 Car. 2. 
1679. * v. Calvert, Bean — Sd de 4 8 
One of the Executors of a Creditor udgment is Legatee Debtor L and 9; 
2 Receipt for the 1 by it diſcharged the Executor of the Debtor of and from the ſaid — 
and from all Actions, Suirs, and Demands whatſoever which he had againft him as Executor for 
whatſcever, from the Beginning of the World &c. This extends only to the Legacy which ud. 
in his own Right, and not to the Debt which he had as Executor. Show. 150. Paſch. 2 W. z. R. R. 
i ——Carth. 118. S. C.—S C cited Per Powel J. who ſaid he was 
235. 236. Trin. 9 W. 3. C B. in Caſe of Thorp v. Thor. of 


| in Tail, and after his Heir re- 
leaſes to the Letlee and his Heirs all his Right in the Land 
or 


bis Hers all Clin 5 
mn 
; it ſeems that this a ming 
firſt Grant, and noc an Enlarge- 


and by his Deed acknowledges 
| ad thereof releaſes acquits and diſcharges hum, 
Suits, Debts, Duties &c. and Demands. By this 
— iS releaſed, but the 10 l. and the Action and Oe- 
; for the laſt Words have Reference to the firſt, and fo 
them. Tr. 5 Ja. B. A. cited by Tanfield ta be ad 


Deed, ita 


j 
: 


| 


E 
7 


1 
D 


Dubitatur. 


receives 10 |. of 


Sz 
S 


x 


Te 
17 
5: 
JI 


9 
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E. 


fl 
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It 
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deen 
e 


5 
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here a particular Cauſe or Conſideration is mention d in a Re'eaf, ir ſhall 
following, which are only Words of Courſe. *S, C Cited Mod. 
—_— alſo in 8. C. Knight v. Cole Show. 151. Bur there 155. Holt Ch. ]. 
aſe not to be Law, and that it was only cited by Tanfield. | 


* 
5 


v. 


thought that 


2 
1 


Bill for Payment of 101. and 
releaſes ti him all Actions of 


FRAY 
Fol. 410. 


* 


makes a Statute to B. dated 10 June, and B. makes a Releaſe, dated 9 June, to the Day of the Date, but de- 
Bvered 11 June, yet the Statute is not releaſed. D. 15 a. pl. 67. Hill. 14 Eliz. Hedley v. Joins: 

Releaſe of all uſque 26 April, is no Releaſe of a Bond dated the ſame Day. 2 Mod. 250. 
Nichols v. Ramſcll.——So Uſque ad Diem datzs. Adjudged. 2 Roll. R. 255. Mich. 12 Jac. B. R. Green 
v. Wilcoks. 


6. Releaſes are to be conſtrued Secundum ſul jectam Materiam at the 
Time of the making of them. See 2 Chan. Caſes 126. in Cafe ot Bovey 
v. Smith and Bony, and the Caſes here following. 

v. If one releaſe all Afions to ſuch a Day, which is paſt. the Releaſe is 
void as to an Thing which ſhall happen after the Releaſe, and good for 
the Reſidue. D. 56. b. pl. 21. Trin. 35 H. 8. in Caſe of Read v. Bullock. 

8. In Debt a_ Bond, the Defendant pleads a Releaſe ; and upon the 
Pleading the Cafe appeared to be, that there were C:/-577/ies betewtxl 
the Plaintiff (Lord) and the Defendant, being his 7:n:nt 4 Relict, and 
an Heriot ; and they having ſubmitred it to Arbitrament, it was 2 


! 


= _ at... 2 a. i 
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char there ſhould be a Releaſe made of them ; and in Performance of this Flint 
by theſe Words, Of all Reliefs, Duties 
in Bar of :bis Obliga- 


feanded ac- 
this the Jaexe of 
Bond. 1 contrary ; for altho* the Intent was nor the Parties ; 
 roextinguiſh ic, yer (Duty) extends thereto in Extremity of Law, where- md the In- 
fore it 1hall be an Extin and Di of the Bond. And party was 
thereupon it was adj for the Detendant. Cro. E. 370. pl. 10. Paſch. to releaſe no 
37 Eliz. B. R. Rotheram v. Crawley. | 2 — 
e 
which alone was in Queſtion ; but adjudg d a good Bar. 


9. In Debt upon an Obligation, the Defendant pleaded a Releaſe made 8 C. cited 
to him after his entering into the Bond, viz. and all Manner of Er- Raym. 599 
ers, and all Manner of Actions, Suits, and Writs of Error whatſoever, which pyqr 5. 
1 the ſaid (Plaintiff) for any Matter or Thing Sc. And I am by theſe Pre- Concrel, as 

excluded of Writs cr Suits, Actions of Error, or Suits againſt bim the Adjudged 


ad ( Defendant) c. Richardſon and Hutton thought the was *hat it ex- - 
be no aker Attics dat Bemees. Ihe. 9. 1g2 PUNK. $ The: Abree ie Wii 7 
2 3 


277. in Caſe of Cole v. Knight. And cited Show. 152. Arg. in Caſe of Cole v. Knight. * 


10. A Releaſe of an Efate being nut knows, was reſolved againſt an 
Executor. Toth. 2 Car. Wilfon v. Grove. SP 5 
11. In Covenant 10r Non- payment of Rex? reſerved in a Leaſe for 8. C. Sid. 
Years, the Detendant pleaded a Releaſe of all Demands at a Day before 141. pl. 16. 
the Rent in Queſtion was due. The Plaintiff replied that the Releaſe rg ute a 
was in Performance cf an Award of ail Matters in Controverſy between Releaſe, A 
Plaintiff and Detendant. It was inſiſted that this Releaſe was no Bar, the general 

becauſe (among other Things) it was not within the Intent of the Arbi- Words 

trators and Parties, the Award being made of other Matters, and this Rent ones Soil 

nut then due, or in Controverſy. And of this Opinion were Foſter, Wind- and bound 

ham and Mallet, but 'Twitden J. contra. But Judgment was given for up according 

the _ _ 9. Fes I 55 Car. 7 B. 1 _ Hanſon. — oo 
12. A. poſſeſs 'd of a Term for Nears, nd the ſame to Truftees, and pu 

afterwards — the . — : = being on a 'T 1 Mar- — 

nage with M. he covenanted to ffand ſeis d to the Uſe of himſelf and M. 

for Life for a ona A. died ; M. entered, and upon Agreemenr 

made with A.*'s Executors, as to her Claim out of the Perfonal Eſtate of 

A. fhe releaſed to the Executors all the Perſonal Eftate of A. and all De- 

mands tor the fame. M. continued the Poſſeſſion ; afterwards the Inhe- 

ritance was evitied. Reſolved that the Releaſe ſhould not bur or preju- 

dice M's Title in Right to the Leaſe; and the was decreed to tor 

lo many Years as the liv'd during the Term. Chan. Caſes 46. 47. Paſch. 

16 r v. Ibſon. FE 2 
13. ad was taken S. in the Name of the Plaintiff in Truft for Nokes and 

the Children of F. S. and 2 os of Debr nd LL init the Deke” * 
dant, in the Plaintiffs Name on this Bond. The pleaded a Re n. 

Aue, That d bereas F. had arrefted the Defendant in the Name of the Plain- What diffe- 

tiff without bis Know!cdge, be by this releaſes to the Deſendant all Demands rently ftated, 

on bis oa Accouat. Adjudged that the Bond was not hereby releaſed ; that there 

for tho it was taken in the Name of the Plaintiff, yet it was not on his — 

own Account, but upon the Account of the Children of J. S. and the and m Ac. 

Words, (Upon his own Account) were put in to ſome Purpole, _ tion brought 

oo | 
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by both, the could be no other bur ro diſtinguiſh Demands in his own from thoſe ;, 
. the Ri he of, or in Truſt tor others. Lev. 272. Tris. 21 Cane 
Por © B.R. es v. Stokes. * | 


one of them ; 47d 
25 a Bar to both; but adjudged as here for the Plaintiſ 8 C. cited by Dolben J 3 Mod K 
Caſe of Cole v. Knight. wo Er I 279. in 


14. W. being to releaſe his Intereſt in a Parcel of Land, the R 
ſo — that it extended to releaſe his Intereit * 2000 J. of oy 
which he did not intend ; and he bad Relief in Chancery. Freem. Rey, 
302. pl. 366. Mich. 1673. Wentworth's Cale. 

15. A Bill was brought by A. and B. and their Wives againſt J. S. and 
VW. R. tor an Account of Rents and Profits of a Real and Perſonal Eſtace 
„ received by the Detendanrs, to which J. S. pleaded a Releaſe to him, 

his Heirs, Executors &c. by A. and another in the like Manner by B. 

ot all his, and their Lands and Tenements, Gods and Chattels, and parti. 

cularly the Manbors and Lands therein mentioned, of and from all Ackion 

Claims and Demands whatſoever. The Plaintiif infitted that theſe Re: 

leaſes were to extend only to the Portions of the Wives, which J. . bal 

paid; and ir appeared on pleading the Plea, that J. S. did nor fer forth 
that there was any Diſcourſe between them, concerning the Eſtate or 

Lands in Queſtion, at the Time the Releaſes were executed. The Court 

ordered the Word (Plea) to be ſtruck out, and the Detendants to an- 

ſwer, but not as to the Part which demands an Account of the Rents and 
| of the Lands, unleſs the Court upon the Hearing ſhould think fir 

to decree an Account thereof. Fin. Rep. 11). Hill. 25 Car. 2 1673. Ld 

Herbert of Cherbury & Ux. & al. v. Mountague. 

16. A. on bis Marriage with MH. cxecuted a Bond of 10000 l. to Truſ- 

tees, condiĩtion' d to leave M. 60001. &c. if the thould ſurvive him. The 

Truſtees after the Marriage delivered the Bond to M. who lock'd it up 

in a Cabinet, which 4. broke open, and cancell a the Bond; and aiter- 

wards ſeveral Suits were carried on between the Truſtees and A. which wee 
referr'd to Arbitration; whereupon Releaſes were order d to be given by the 

Truſtees to A. who gave Releafes accordingly, and A. foon after died. 

Upon a Bill brought by M. tor Relief as to the faid Bond agatalt the 

Eiecutor of A. the Det t pleaded the Award and Releaſes; But the 

Bond not being concern d therein, and the Releaſes given upon the Au 

having no Relation to the Bond, nor there having been any Diſcoume abit it, 

nor any Recompence made or intended to M. by char Award in Satis ac- 

tion ot the Bond; The Court decreed M. to have Satistaction our ol A 

Eſtate, and as much Benefit of the Bond as if it had not been cancell d. 

Fin. Rep. 184. Mich. 26 Car. 2. 1674. Brown v. Savage. | 
S.C 2Chan. 17. The Plaintiff, an Heir at Law, imagining that By the Will of his 
Caſes 124 Anceſtor the whole Inheritance was deviſed from hum, whereas the Words 
Fong ns hag carried an Eſtatè tor Lite only, and not che Inheritance from him; und 
hans fad, F afterwards Differences ariſiug between one of the Truſtees (ho bad foul 
tothe Re- the Inheritance for a full Conſideration, and a ine thereot levied) and cite 
leaſe and Ar- Heir, an Award was made, and 2co l. awarded to the Heir, and he to give 
— it ; General Releaſe of all Actions Real and Perfonal ; But no Notice was 
cab re Re. taken in the Award of Breach of the Truſt, whereby the Reverion be- 
| leaſe was of long d to the Heir. The Plaintiff received the acol. and re/:aſed accord. 
all Actions ifigly. The Traſtæ 10 Years atterwards purchaſed back the Inheritance, and 
— . the fame came to the now Detendant. The Heir exhibired his Bill to 
— have an Execution of the Truſt, and the Inheritance to be decreed to 

Arbitra- him. Ld. C. Nottingham heard this Cauſe twice, and decreed it both 
ment, Sub-, Times tor the Plaintitf; but the Decree not being ſigned und inrolled, ic 
1 was re-heard by Ld. K. North. It was inſiſted tor the Uete:daat, Thar 
ur nk the Breach of Truſt was releafed by the Words; but hon ever, Tour ab 
on Differen- ter ſo many (viz. 30) Years, it was too late to en.:iir-, Whether that 
ces only, was intended to be releaſed, or nor? Bur it was anti crit, That ge 


— 


RNeleaſe. 
made in Purſuance of an Award, which concerned Matters in Accom 
detween the Ceſty que Truſt and that Truſtee only; nor was it —_ 
ed. That the Heir had received any Satisfaftion for the Inhericance ; and 
that bad this Releaſe been to have releaſed the Breach of Truſt, 
it would have been made to all the Truſtees, and not to one only, 
all having join'd in the Conveyance by which they broke their Truſt. 
K. North took Notice of the great of Time, and of the Purchaſe xgingran: 
being made for a full Conſideration, and of the Acquieſcence of the Plaintiff ; nad was for 
2nd ſaid, Thar tho? it was hard to diſmiſs the Bill after a for the them and 

Flaintiu, yer be was not ſatisfied he could decree for him, and that the u de che 
Bill muſt ſtand diſmiſs'd. Vern. 144. Pl. 139. Hill. 1682. Bovey v. Parties and 
Smith. | their 0 


leged; and there were other 
Matter; 


13. A. was Leſſee by Deed of D. of 263 L a Near, and Tenant at Will 
S. of 22/. a Year. Upon Pa of Half a He 7 
gave a Recrips in or a s 
id of the Rent of the Land 

> bur it was diſmiſe'd 
) the Leſſor might 


New Bill; And fo decreed an 
Time 1. Mich. N Ld. Lucy 
enant 


got a R 
tho the 


y 
being great Reaſon to believe the Recerpt was got thro' Fraud or Mi 
that he had not paid all due to the Time, an Ac was 
taken previous to the Receipt, and to pay Coſts. Sel. Ch Caſes in 


King's Time 2. cited by Mr. Talbot Mich. 11 Geo. 1. as decreed about 
2 or 3 Terms beſore, in the Caſe of Bacon v. Harris. 


A— " _— 


——_ i. 
* 


(A. 2) Conftrued How. Extended beyond the Wards. 


I. | F a Man bas Cauſe of Aion, and releaſes all Afions to the Tertenan® 
1" on Life of the Tenam, the Action thall be gone for ever; 
Per Neu ton and Ch. Juſt. Bur Per He ſhall have Action 
alter the Death ot the Tenant for Life, which Brooke ſays does not ſeem 
tbe Law. Br.Re 22. cites 19 H. 6. 17. 23 
2. It I releaſe to 4 


Diſſezſor for an Hor, it ſhall ſerve for ever; Per if I reloaſe 
Br. Barre, pl. 54. cites 21 H. J. 30. ST. 
Day, it ſhall ſerve for ever; Per Elliot Br. Barre, pl. 54. cites 21 H. J. 30 


4 T (B. a) A 


— 
* 1— 
— 


Releaſe. . 


— 8 


(B. a) At what Time it may be made. 
Hob. 206. pl. x, 
Hur 11. ro him, 
SC. Ad- an 
. piead 


Reports 280. 
the Releaſe as made after the Sheriff had made his Return; and therefore obſerves, That the Defendant 
had concluded his Demurrer ill; becauſe by demurring to the Defendant's Plea, which was grounded 
upon a Releaſe, he ſhould have demanded Judgment, if the Defendant ſhouls be ad:nitted to plead 2 
Releaſe made after the Sheriff 's Return.— Mo. 886. pl. 1244 S. C. bur 8. P docs nat clearly appear. 


2. If the Conuſor of a Statute Merchant he in Execution, and his 
Land alſo, and the Conuſee releaſes to him all Devrs, this Hall difcharge 
Execution; for the Debt was the Cauſe ot the Execution, anh 
of the Continuance thereof. till the Oebe iatisfied; and therefore the 

Debt, which is the Cauſe, ail Ziicharge the Ext 

that this does not warrant this Opinion.) 

an Obligation tu B. as an Ecru (in which he is 
delivered as his Deed tu C. aiter certain Conditions 


relate at all. 0 


In fuch Caſs 4. No Right doth paſs but the Right which the Releaſor hath at the 
| the Son ſhall Time of the Releaſe ; As if the Son releaſe to the Ditleitor of his Father 
by bis __ all the Right which he hath, or may have, and the F arher dies, the Son 
firmation may enter; becauſe he had no Right in the Life of his Father, hut 


without a Deſcent to him after the Releaſe by the Death of his Father. Arg. 
22 Bri 76. cites 13 E. 1. 10 E. 2. | | 
96 But if the Son diſſziſe the Father, and makes a Frofment in Fee in the Life of the Father, 


yer he is bound, tho he had No Right at the Time. Per Dyer Ch. J. 2 Le. 20. pl. 25. in Brent's Caſe 


$5. Debt Arrears of Annuity ; The Deſendant pleaded Releaſe of a 
Ads before abs yon a, ney and no Plea; Per Cur. Br. Dette, pl. 
215. cites 5 E. 4. 4. 5 85 <P 

6. If a Man makes Indenture of Leaſe to F. S. in Jul), to had che Lan 
* Orig. is at the Feaft of St. Michael next, for Term of ꝙ Tears, and the * Leſſor reletics . 
(Diſſeſor) 29 the Leſſee before Michaelmas all his Right, the Releaſe is void; For he 
has no Poſſeſſion before Michaelmas. Br. Releaſes, pl. 59. cites 22 E 4 

37. Per Brian & Neal J. SS 3 1 

7. The Diſſeiſee's Releaſe to the Bargaines of the Diſſei/or I afore Taro 

ment, is void. Roll. R 25. cites 10 Eliz. Mocket's — 

8. After a Verdict * laintiff in Eje&ment, and be/ore the 1 

Bank, the Plaintiff releaſed; and at the Day in Bank the Deſen by 
22 this Releaſe, and ſhew'd it to the Court. Reſolved, Tor - 
had not any Day to plead it, nor had he any Remedy but — 


8 


wy Releaſe. 


— 


Cuerela, if the Plainritt ſued Execution 3 Wbere dre it was adjudg'd — : 
te Plaincii Cro. J. 646. pl. 10. Mich. 20 Jac. B. R. Stainp v. Par- 


ker. a 
Bargaines before Entry may releaſe, Aſſign, or Surrender. Cart. 66. 
Per Bridgman Ch. J. Paſch. 18 Car. 2. C. B. in the Caſe of Geary v. 


Bearcrolt. | 
Releaſe by an Minor to the Debtor Aſfiexment to a Stran- 
ger, unleſs it den Norice, and on Ser to releaſe, will 
not hurt the Aſſignee. See Chan. Cafes, 169. Trin. 22 Car. 2. ia Cale 
Hurſt v. Godd 1 | 
5 releaſed ta Leſſee all Covenants 
and Demands, yet Athgnee may have Aion of Covenant for Rent due 


ard. 
11. Leſſor after Aſſignment of Reverſion — 


Plaintiff; 


alter che Athgnment, for it runs wich the Neverſion. 2 Jo. 102. Paſch. g. 
30 Car. 2. B. K. Harper v. Bird. 8 
| intend the 


Action brought upon the Reddendum, which is a Covenant in Law, and runs with the Reverſion at 
Common Law before the Statute 32 H. 8. and paſſes by the Grant of the Reverſion ; and therefore 
Lefſor could not releaſe it after the Aſſignment. 2 Lev. 206. & C. 


12. Conuſee of a Statute extended affigns the 
Maynard, he Lam i clear and = ʒ that 7 
Executors, Adminiſtrators, or A may, not wi 
or di = ſuch Statute, and it ſhall be good and 
which ſeems admitted by the Counſel of the other Side, 


; yer pe 


* 


but they infited 5.4 
that after Aſſignment the Conuſee is but as 4 $5 1 S. P. 
mutt be anſwerable to him for the Breach tt; . Vern. 50. 49 A* 
Paſch. 1682. Earl ot Huntington v. Greenvill. | Fach f Ca. 


13. An Orphan cannot releaſe her Cuſtomary Share, it bei 
future Right, nor can the Husband do it; Per Ld Macclesfield ; 


Barr of her future Right, or be, as they 
Cuſtomary Share, was not 
1720. Kemp v. Kelſey. 


(C. a) To what Thing it ſhall Eure. 


wo Baron and Feme ſeiſed of a Manor in Right of the Feme, 
Feoifment of one Acre t6.another, by whith it ts ſevered 
the Manor, and after make Feoffment of the Reſidue to him 

after levy a Fine Sur Releaſe ro the Feoffee of: the aid Manor; <T 


e 
ho had a Right to recover it by 3 Cai in W- 


to 
urta. 


— 
2 
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* 


(D. a) In what Caſes the Releaſe of one Perſon Hall be 
of others. For what Theng. 


L er diverſe Obligees, and one releales, this barrg al. 


2 Sid. 47 
— 1 2 U. 4. 16. 19 U 6. 47% 
bbot v. Biſhop. Bond to B. and C. Soleend. — to B. ta > Codd 


Obli 
Releaſe of one ſhall not the other, nor can one bar the other of his Action; 
Mo. 64. pl. 175. Trin — 


17 E. 3. 66. 
„Larel and the Obligee deliver the Obli 
ition If one of the Obliees, re- 
not bar the others £9 demand the 
not pertormed ; for they cl 


D. 4. 16. b. 
e 


Geods, and J. S. takes and he brings Action of Treſpaſs alone, as he 
Hf te Gd S K rene 


16 KHK 5 — T7 Br. Releaſes, pl. 84. cites 38 E. 3 14. 


— cn ee & al. y. Hall. K. 
T the other of hf Damages cole the Releaſe of one ſhall 


9. 
not 


os other 17 wr or Finn were it 
| 74 Lops — 3 in Ejeft 54. 12 BN the Releafe 


83 ＋ the WIr of Error of the othet 
but to have Reffticurion of 


22 and not by their own volunta ; and 

or * the other; 3 * ſuch 
red, and Bould 4 no Remedy to diſcharge himelf Bur had the? 
by Act, as in Debt upon an Obligation, an: had been barrel 
t a Writ of Error, a Releaſe of one ſhould bar the other For 35 
ligation, or diſcharged the principal Action which fl: .onld bar the 


vi their voluntary Act, ſo the > of the Writ of Error of 
ſhall bar the other. — Party + . Snedfton. T 
: 11. | 
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A. conveys Land in Fee to B. bp Jndenture; and covenants Cro. C 303. 
n Þeirs and Aſſigns, ro * any other Aſſurance upon — 1 
K-queti, fr the better Settlement thereof upon B. his Þeirs and and cher the 
Alligns; and after B. conveys the Land ro C. who conveys it to D. who Covenant 
requires &. £9 paſs another Alſurance, according to the Covenant. 4 wich 
and upsn Refuial bruigs Action of Covenant as Alignee If 
B. releaſes the Covenant after Action r this ſhall not bar D. of 
1 
1:1dicuore and Gocdale, per Curiam, upon 


his Action, which was well attached. Car. B. R. between 

A Urrer. But Judg Law, or at 
ment given againſt the Plaintiff for other Catife. Jntratur. Pill. dat > 
12 Car. Rot. 228. | My 


a - 1 firof ir. Bur 
Breach of the Covenant being in the Time of D. and the Action being brought by him, and fo at- 
_ in his Perſon, B. cannot releaſe this Action, in which D. the Aſhgnee is intereſted Jo 406. 


$. C. but not S. P. 


12. Bur in the ſaid Cale, after Requeſt D. and Refiz- Cro. C. 503. 
MATII- SO yo: tx 


yenant in the laid of 1/:d4dlemore and Gocdale, the Court — 
to agree this. | 


13. In Tr:ſpaſs by two, of Goods carried away, the Defendant pleaded 
the Ret 1 one; 21 as to ed Menz K a AG- 
tion Perſot Br. Releaſe, pl. 94. cites E. 3. Itin. Not. , 
14. Aſſiſe againſt an Infant, who pleaded a Deed of Releaſe of the Au= 
ceſtor of the Plaintiff, whoſe Herr be was, with Warranty made to one 2 8. 
aud to his Heirs, whoſe Effate be has, the Plaintiff ſaid that the Land 
was leas'd to the ſaid F. S. for Life, the Remainder to the Plaintiff in Tail, 4 
and the Releaſe was made to the ſaid J. S. the Remainder continuing in +: ods 
him, which J. S. is dead, and he entered into his Remainder, Judgment | 
it the Warranty binds. And the Tenant ſaid that the Remainder over in 
Fee, after the Tail determined, was to the ſaid F. S. to whom the Releaſe was 
made. And the Opinion of the Court was againit the Tenant, and that 
the Releaſe ſball entre to all the Eflates. Br. Aſſiſe, pl. a 1. cites 44 E. 3. 10. 
15 Releaſe by one Church- warden, cf Coffs recuvered in the Spiritual Yelv. 172. 
Carts by both, is not good againit the other. Mar. 73. pl. 112. Mich. 375 Hill 7- 
15 Car. Anon. | 1 


3 ingly. Star- 
key v. Barton & Gore. 8. C. cited Arg 5 Mod. 390. in Hawkias's Caſe 


* 


16. Releaſe of 6ne Defendant in Error ſhall not diſcharge the reſt ; but 
2 Releate by one Flaintiff' is a Bar to all, becauſe they have not a Joint 
11 a Joint Burden. 3 Mod. 135. Trin. 3 Jac. 2. B. R. Hacker 
v. Herne. : 

17. A. and B. were Defendants in EjetFment ; and they both entered in- 
v the Common Rule, and at the Trial A. appeared, and conteſs d I 

Entry Ac. /ut B. did not. Atter Evidence given the Plaintiff was Non- 
luited, aud (ate tax d tor the Delendants. Per Cur. A. and R are 
nntld to the Cotts, and B. (tho he did not appear) may releaſe them to 
the Plaintiu. But it Covin thould appear between the Plaintiff and B 
4 10 releanmg the Colts, the Court ſuppoſed they might correct ſuch Prac- 
tice, 2 Vent. 195. Trin. 2 W. & M. C. B. Fagg v. Roberts & al. 4 

18. T:ovcr agarnft two, one pleaded Nor Guilty, and a Verdict againft 3 
_l ** uy pleads a Releate of all Actions; the Ra diſcharges 

2 10 no jquagment ainſt the other. Mod. 379. ill. 6 W. & M 

RN. Kiſan v. 2 5 88 tac 


4U (E. a) 


360 Releaſe. £ | es 


—— —— 


See (F. a) (E. a) In what Caſes a Releaſe of One ſhall ene | 
* for Others. 
2 1. of a Rent in Fee releaſes all his 


ya NE eee i ig, 


yea he whole, buy ihe G. U be mixe with he Real, ir is otherwiſe. 2 Rep. 68. 4 
See (D. ) 2. In an Ejectment by two, the Releaſe of one ſhall not bar 
pl. 10. becauſe it favours of the Realty. Tr, 4 Ja. B. R. in Weg E 


3. If Statute Merchant is made to Baron and Fence, and the Baron releaſes 
all * or makes other Defeaſance; this ſhall diſcharge both, and 
ſhall be a Bar to the Feme for ever. . 2 66. cites 48 H. 3. 12. 


In Writ of Right Ward for at by two, the Releaſe 
wall res 482 tall noe radi 142 NAI 
whole, be- all the Ward. 2 6s in Tooker's Caſe cites 45 E. 3. 10 and 30 
Thing in. H. 6. Bar. 59. 

dne Br. Garde, pl. 13. cites 45 E. 3-10. 


. If tuo join in Act ia, and after one is ſimmon'd and ſeder d, and 
0 —.— mpanior Br Nele ol. 4 42 6 


ainft two, and one pleads a Releaſe of Actions Perſonal 
It is a Bar againſt him, and not againſt the 
474. cites 30 E. 6. and Firzh. Bar 39 


Jenney, The intive Demages fall he ; for 
they are intire. Br. Aſſiſe, pl. 392. cites 18 E. 4. 14——* Iris miſyrinred for 30 H. 6 C cited 
Rep. 58 in Tooker's Cafe ; for tha the Aſliſe is an Action mix d in 


e E 6g Perſonalty, . Per Cur. Lord Raym. Rep. 
523. Trin. 9 W. 3. C. B. in Caſe of Thorp v. Thorp. 


5 


eo . yo In what Caſes the Releaſe of One ſboll b: of Or. 


N a Treſpaſs Vi & Armis againſt two, if the one be condemned 
by Nin Biel, _ the 71 by Verdict, and the one releaſes all 


nies after eds 23 after they join in a Yrit of Errat; 
85 74 Cale he Bil Erche of oe na be n c 6 E> 
4 a, * 6 in Writ 
, It ſeems becauſe they might had r 
| PEP. 2, na Replevin by A. againit B. if B. makes Conufance in Righrot 
| Fob. 278 for Damage feaſant, as the Franktenement of C. t9 which A. pleads 
SC. cired in Bar of the Conuſance, and this adjudged again him upon De 
in a Nota of murrer for B. to havea Return irreplegiable with Coits and Lamages 3 
ll IR Scire Facias to have Executio2 of Coſts and O 
„ dcbugbt by B. if A. pleads the Releaſe of C. in dhe Zight Conte 
Ger cance was made of ail Demands et. itis uot any Sar for the Tuns 
Campion v. and Damages | B. inaſmuch as C. is not een to the 
Baker. Suit, nor would be liable to any Coſts and Daman 3 if it had = 
adjudged againſt B. but only B. liable to them, and theie drt > 
ouxht to have the Coſts and Damages he being ono Pa'ty or 


9 


f 
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Suit, and for that Reaſon the Releaſe of C. ſhall not barr him, 

ul. 14 Car. B. BR. between Sky and Rawlins, concerned 

Hauer Bere of the Hiodie Cempie. Adjudged upon a Demurrer. 

yntratur Mich. 14 Car. Rot. 33% 

' 3. Two Farceners have Title toa Writ of Ward of the Body. One re- 

Jeatzth. This is no Bar to the other, bur the thall recover the Entire a- 

gainſt both. Arg. Cro. E. 65. cires 45 E. 3. 10. | 
4 Jugment was againſt 2 Defendants in Aci ion ſur Caſe Quare erex- & in Fjec- 
erunt ſtagnum &c. and Damages given; After Error brought one releaſes tine Firme, 

Frs; this thall not hurt the other; for they are joint Sutferers. Jenk. ee 
* — 4 e e 

= watts _ a a5 

— N rng Writ * 2 Realty, and the Tenant pleads the Releaſe fone, 8 
is 2 yood Bar againſt Both; Becauſe the Error in the Record is releaſed. Per Popham Ch. J. Ow. 22. 
in Gate of Wright v. Mayor of Wickhun—S. P. by Popham Ch. I. Cro. E. 469. (bis) pl. 27. Patch. 
38. Eliz. B. R. in S. C. 


In Replevin againſt 6, one of them avowed in bis own Right for an Adiudged. 
2 in La and the other 5 made Conuſance as bis Bailiffs, 3 2 
judgment was given againſt the 6, whereupon they all 6 brought a Writ Ca 
ot Error, and the Defendant in the Writ of Error, (who was Plaintiff in Jenk 271. 
the Replevin) pleaded in Bar a Releaſe of all Errors, by one 7 the 5 pend- pl 90. 8 C. 

649. P 


in: the Writ ; It was adjudged no Bar. Cro. E. 643, 4. Hill. 41. * 
Eliz. B. R. Raz ing &c. v. Ruddock. * 
| For this Re- 


leaſe is to excuſe him from Damages and Coſts given againſt them when they were Defendants. —— Two 
Sn — Plaintiffs ix ® Treſp.:/s, 2 Erroneous Judgment is given againſt them; they bring a 
'ritof Error for this Erroneous judgment; the Releaſe of one of them deſtroys the Whole; For 
upon this Writ of Error they ſhould recover Damages for the Treſpaſs; and fo of Debt with Damages jor 
the Debt, and alſo they ſhould be diſcharged of the Colts given againit them. In the principal Caſe they 
are Defendants, and the Writ of Error 15 in the firſt ce, and 2 to diſcharge them from 
and Cofts, and not to give a Return of the Cattle; An Avowry found for the Avowant for 
feaſant gives a Return of the Cattle, with Damages and Coſts; But where 2 avow, and Judg- 
ment againſt them, and they bring a Writ of Error, and one releaſes, tlic other ſhall have a R | 
they in the principal Caſe being nd ants in the Replevin, loſe Damages and Coſts; if they had been 
Plamtiffs, in Treſpaſs or Replevin, ard barred by an erroneous Judgment, upon a Writ of Error or 
 Areintfuch Judgmer:t ſhould be given, as ought to be given in the Original Action; but they brought 
the Writ of Error as Defendants ; and alſo they took the Diſtreſs for an Amercement in a Leet, and no 
are to be recovered init, if ir be found for the Avowant ; The Caſe is the ſame of ſeveral De- 
fendants, if the Avowry had been for Damage Feaſant; where Error is brought by ſeveral Defendants, 
the Releaſe of one ſhall not bar the otiiers; For they are forced to join in Error. So in Attaint. Jenk. 
271, 272. pl. 90. cites Cro. 1 20. 
gut where 2 Jointenants are Pliintiffs in Zjectment, or Defendants in a Real Action, the Releaſe of 
one ſhall not bar the other, but the other ſhall proceed as to his . Hoiety. Jenk. 26 3. pl. 65. 


p bring — 
by ſeveral, the Nonſuit of One ſhall not bar the Reit; But where an 44 
Action is brought to charge auct her, it the Action is brought by ſeveral if = — 
5 0 49. . Jeatc ot one 
ang, Scor, & al. v. Ruddock.— W here the Ground of the Action is a ht mare; 
Joint Intereſt, which may be releaſed. 6 Rep. 25 b. S. C. ſreevel, arid 
— 


may proceed Cro E. 469. (bis) in the Caſe of Wright againſt the Mayor &c. of Wickham. — But 
f one that fn @ Right brings an Action againſt Two, and One pleads a Relenſe, this is good io Both. Ibid: 
An Action of .4ſault and Battery and falſe Impriſonment was brought again 4 Defendants ; The 
Flaintitf had Judgment, and the brought a Writ of Error; The Plaintiff in the Acthm pleaded the 
c of one of them, and to this Pl-aall 4 jointly demurred, The Opinion of the Court was, That 
Judgment might be given ſæverally; for they being compelled by Law to jain in a W rit of Error, the Re- 
| leaſe of one ſhall nor diſcharge the reſt of a perſonal Thing; .it where divers are to recover inthe Per- 
ralty, the Releaſe of one is a Bar to all; but it is not ſo in Point of Diichurge. 3 Mod 109. Paſch. 
2 Jac 2 in B R. 1686. Anon. | 


7. If 2 are Plaintiffs in Debt, and they are barred by an Erroaceas Fudge S C. cited 
nent, and Coſts are taxed againſt them, and they bring FErrer ro * DS 5 


$-. 


Releaſe. PO, 
thoſe Coſts, the Releaſe of the one ſhall bar the other; For ir was their 
Folly to join in the firſt Action. Per Popham. Cro. E. 649. in the 
C naſe of Razing, Scor, & al. v. Ruddock. ; 
| 7. G. — Caſe againſt 2 for keeping ſo many Conies in a Warren b 


3 
them 222 the Plaintiff loft the Benefit of his Common in — 
Land adjoining. After a Verdict and Judgment tor the Plaintiff, che De. 
fendants brought a Writ of Error in B. R. G. pleaded in Bar a Releaſe by 
one of them, and concluded in Bar to Both; And upon a Demurrer it w 
ruled that the Plea was not good, becauſe it concluded againſt Both, 
whereas he that did not releate is not barred ; but he ſhould have con- 
cluded againſt him only who releaſed. Palm. 3 19. Mich. 20 Jac. B. R. 
Greeſley v. Lee and Tay lor. Er e Contra. | 


2 — — » 
— 


A EEE 


$ee(D.a) (G. a) In what Caſes Releaſes to ane ſhall care to 
_ 5 another. 


JF, Trehabs be done by 2, if @ Releaſe bc made to one, 


whom the 
Wrong is done, yet if he releaſes to one of them all are diſcharged, becauſe his own Deed ſhall be taker 
moſt ſtrongly againſt himſelf. Co. Litt. 232. — For tho a Treſpaſs be joint to this Purpoſe, viz, 
That he may ſũe one or all, yet when 2 join in a Treſpaſs, they ſo mike one Treſpafſer as that either 
of them is well anſwerable for his Fellow's Fact as well as himſelf; and therefore a Releaſe to one 
diſcharges the whole Treſpaſs; And alſo a Releaſe is as good a Satisfaction in Law as a Satisfaction in 
Deed. Hob. 66. pl. 69. Cocke v. Jennor. — Brownl. 189. Cook v. Jenman 8. C held a good P 
an Hat a Sati faction by one is a Satisfaction by all.—— S. P. Cre. J. 444. Hill. 11 Car. B N Tbati 
a .ciea'c be made to one Treſpaſſor, and the other had it to plead, they ſhall take Advantage thereof 
to diſcharge themſelves accordingly. — 8 P. Br. Attaint pl. 91. cites 13 E. 4. 1. 


2. Jf an Arbitrement be between one of the Treſpaſſors and the 
Plainritf, and [there is] a Performance of it; This bars the Action of 
12.8 other, becaule this is a Satislaction. 8 Þ, 6. 


15. 7 31. 5 | 
But if Mayor 3 Ia Treſpaſs be done by a Corporation aggregate, a Releaſe to 
and Common- - 9 

7, particuitar Pan of the Corporation ſhall bar the Action of the Plain 
nd tiff againft the Corporation. 8 P. 6. 15. Contra 20. Y. 6. 9. 
releaſe to | 
ICS Capoten agate Fame, 
porations, pl. 24. cites 8 H. 6. 1. 14. 


yet this is not good to the Mayor and Commonalty. Br. Cor- 


KP. Br. 4 Ia are bound jointly to A. in a certain Sum, and 4. releaſes 
to onẽ, this ſhall be a Releaſe of the other allo; For it is a Satif 

it faction acknowledged to be made by one. 

4. & 34H 


34 =p 
H 6. 3.—So tho? the Obligee releaſes to one, Previſo that the other ſhall not tale Bereꝶt of it, yet mis 53 
void Proviſo; And ſo in Caſe {of a Treſpaſs if the other can get the Releaſe to produce it. Per tot. 
Cur. Litr. R. 191. Mich. 4 Car. C. B. in the Caſe of Everard v. Herne. 


S P. Co. 5. So if 2 are bound jointly and ſeverally, and the Ob ligee reieales 
Lier. 232. to one, Chis thail emire to both for the Cauſe atoreiaid, 

pl. 20. Fryer v. Gildridge.— Mo. $55. pl. 1174. Trin. 13 Jac. C. B 8 C. S. P. And if 
joint Remedy is gone, the ſeveral Remedy is gone alſo. Agreed per Cur. But Holt Ch. J. who deli- 
vercd the Opinion of the Court, faid they did not determine that on Covenant, where the Joint — 
medy failed, there could not be a ſeveral Remedy. 2 Salk. 5-4. Hill. to W. z. B. K in te Caſe 
Clayron v. K yuaſton. | < 


1 


— |” SH 36 


6. So if A. and B. are named 
only ſeals ir, and then the 


2s Obligors jointly and ſeverally, 
releaſes to A. and after B. 


ſeveral Deed ; For the Releale does not defeat the Deed, 
only a Bar by Plea, and Both were bound for one and the ſame 
Debt, the which 1s ſatisfied by the Releaſe, and theretore a good Di- 
charge or doch. Cr. 16 Ja. B. between Y*»#er Plaintiff againſt 
Pridie and Knight Defendants; This was a Doubt vetween the Ser⸗ 
jeants and the Court. Oubitatur BY. 31, 32. El. B. R. between 


Tf 2 receive for me a Certain Sum of M 
7 4 


t3 ne of them 
ochcr alſo, 2 E. 3. 40. 


8. Ik 2 recover in a Real Action againſt J. S. and after J. S. releaſes 8. P by 
a1 to one of them; ee | Ty 
the other allo; For he has relealed the Errors in the Record. 38, 469. (bis) pl. 
39 El. B. R. in Vrigbi 8 Caſe. Agreed by Popham, 27 Pal 


27 Paſch. 
B. R. in the Caſe of Wright v. the Mayor &c. of Wickham. 


9. Diſceit againſt 3, and the one appeared, and the others made Default; S P. Br. De- 
the Plaintiff releaſed tv him who 22 and pray d Judgment againſt the — 5 10 
bers. Per. Cur. You cannot; For now you have confels'd your Action 25 
talle, becauſe you have releaſed to him who is preſent; but it he had 
made Detault alſo, then you might have releaſed to him, and pray d 
| 2 againſt the other 2. Br. Diſceit, pl. 3 1. cites 9 H. 4. and 
\czh. Diiceir 20. | 3 | 5 

10. If a Monk or Feme Covert and F. S. are lound, and the Obligee re- 
leaſes to the Feme Covert or Monk, J. S. ſhall have no Advantage thereof. 

Br. Faits, pl. 23. cites 14 H. 4. 31. | 

11. It the Plaintiff releaſes to one of the Execntors, this ſhall ſerve him 
who waſtes. Br. Dette, pl. 177. cites 11 H. 6. 7 & 16. 

12. Præcipe quod Reddat is brought againit A. who vouches B. and 
B. enters into the Warranty, and then the Defendant releaſes all his 
Right ro A.— A. cannot plead this; For Continuance now in Court is 
between the Detendant and the Vouchee, and the Deſendant ſhould count 
againſt the Vouchee ; This Youchee may plead this Releaſe, and may alſo 
plead it as if made to himſelſ, it being made to the Tenant after the Vouchee had 
entered into the Warranty; For now he is Tenant in Law of the Land. 

Jenk. 109. pl. 95. cites 14 H. 6. 7. 19. $H. J. 38. 

13. it 2 are bonad to the King jointly or ſeverally, and the King releaſes Fr Per om- 
to the ane, all the Debt is determined; Per Priſot and Danby. But Per . If 2 are 
Auton, He ſhall have the whole Debt of the other. Quære. Br. Relea- ;, fle King, 
es, pl. 67. Cites 34 H. 6. z. and be rel 

| h s to the One, 
thoſe of the Exchequer will not allow it to the other. Ibid. — If 2 are Joi — King, and 
he 2ardons to the One Omnia Debita, this ſhall not ſerve for the other, by ſome. Br. Releaſes, pl. $9. 
cies 2 K. 3. 4— Hr. Prerogative, pl. 124. cites S.C. — And Br. Releaſes, pl. 4o. ſays 1 H. 7. 13. is, 
Thar it ſhall not ſerve for the other; Per Catesby. But contra of a Common Perſon ; By him. 


14 A Releaſe of the Default of the one is a Releaſe for all; quod nota. 
N 10. Hs > Dire 7 1 
15. It a Man pets Poſſeſſion ut by Diftreſs my Tenant, 
T releaſe to bim, = 1 7 2 12 1 iy oh Rent ; For he 
is not my Ditleifor, but at Pleaſure. Contra, If I briug Action againſt bim 
thereot, then the Releaſe ſhall be a Bar; tor I affirm him Diſſeiſor. Br. 
Releaſes, pl. 70. cites 15 E. 4. 8. Per Littleton. 
4X 16. In 


— 


354 Releaſe. | _ 


Br. Appeal, 7 In Appeal againſt 2, Releaſe of the Plaintiff made to the 
pl © Form Felonies and Executions thereof, is no Bar for the other; For — 
| ry one of them is not tor all, tor it is ſeveral in itſelt Contra, in Trelpaf, 
8 Releaſes, pl. 74. cites 21 E. 4. 72. 


PD © i. S. P. But in Treſpaſs Execution of Damages the 
ſerve for the other. Note the Diverſity. Br. Releaſes, pl. 78. cites 2 R. 3. n One gel 


— pL 126. ces 8. C. — 8 E For de Treſpals may be unte b. I 
ſerves for a Life loſt. Jenk. 137. pl. 82. cites 11 Hg 1 Kn 


err is no Privity, nor ſhall Releaſe to the One ſerve the 


If the Difſeiſor makes a Leaſe for Life, and the Leſſce 7 

e ee . 
4 out. Co. Litt. 277. 
. Corn in the me Dd, 
a Releaſe to one of the Covenantors will not diſcharge the orhers, 


Cro. E. 408. 470. (bis) pl. 22 546. Hill. 39 Eliz. CB. — 


19. If Treſpaſs brought againſt 3 and judgment is againſt 
one; 1nd he Pina enters a A, oof age 1h hoy if the 


An, Tine Jug 5 it had dikcharge2 the wha 
had been againit all 3, and the Plaintiff 
ieee 


the 2; For Noniuit, or 
the reſt. Hob. 70. Ta 24 

er 2 
Lien is Foint or Several at Election of the Party, there 2 
to Both; for the other may plead it to Debt 


cher D 
Jac. B. 
1 


1 


inſt him © Pond tc 12 Mod. 551. in the Cafe of Lacy v. K 
— op Bond 4 ** 


(G. a. 2) Enure. Where given to a Stranger ſhall 
enure to one that is Privy. 


IK. oe he ciſed, and his Heir is in by Deſcent, and is diſſeiſd 
the frff Difſeiſee releaſes 10 E. now if the Heir ot the 
ſhall rake Adv of the Releaſe; And to ſe 
ppb memes be half Arn 88 
of Entry. Br. — 41 46. cites 9 H. . 
ow againſt the may plead a Releaſe made to the Exccu- 
Releaſes pl. 2g. cites 1 Per Fitz herbert ]. 


Bond was condition” S. fbould become an mice 
6 They 2 


ain 

as 

and tranſport yond Sea, and make a good 
5 and cad maks Arcune thereof, 


2 


= 


ard the Money on 

Tet Oblizee releaſes 
the Arete. igation is ſaved by this Rel 

was made before any | Feekitue ; 5 Bur ocherwiſe, if made 

did not diſpenſe with the 

to the Releaſe) becauſe 


— be faved any Act or Re leaſe made 
— pl. 65. Mich. 15 Eliz. C. B. Anon. 


4 


Sy 
F 7 


: 
7 
11135 


Z 
: 


8 
; 
T 


1 


(G. a 3) Þ 


—_—_— — * 
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hn. Ah AM — 


— —_—_ 


(6 4 3) To ore that is in of one Eſtate In what Caſts 
it ſhall eme to another, who is in of another Eſtate. 


F there be Lord Meſne and Texant, and the Meſne 
1 ty to aue for Term of Life, and atter the Lord r 
the Land all the Right which ke hath in the there the Meſnalty is ex- 
unt; tor the Services which the Meſne has, be in Reſpect of the 
S-rvices which he does over to the Chief Lord, yet the Tenant for Lite 
wall have the Services for his Lite. Per Babb. Ch. J. Quzre inde; and 
ſo ſee Releaſe between the Lord and the Tenant extinguiſnes the Meſ- 
nalcy. Bur ir ſeems that it there be any Surplus, he thall have it. Br, 
Releaſes, pl. 20. cites 8 H. 6. 24. 

2. In Precipe quod reddat, it the Tenant vouches, the Voucher may 
plead Releaſe made to the Tenant after the laſt Continuance & e cons 


vero. Per Yaxley and Brian. 0 44 pl. 46. cites 9 H. y. as. 
3. Aua in Contra formam Collationis by the Los agreed plead 
DX mat the ibet, in Seive facies tncughe againt tm. Be Re 
| 46. cites 9 H. J. 25. 

4 If a Man has a Rent-charge aut of the Land of a Feme Covert, and re- 

kaſes to the Baron all the Right which he has in the Land to the Heirs of 

the Baron, yet this ſbail enure to the Feme and ber Heirs; tor this ſhall 
N Per Port. Quære. Br. Releaſes, pl. 

25. cites 14 H. 8. 4. 3 | 
5. Regularly it holds true, That when a Neked Right of Land isre- If the Heir 
leaſed to one that bas Jus Poſſeſſionis, and another by a Meſne Title recovers of the Dif- 
the Land from bim, the Right of Poſſeſſion thall draw the Naked Right f %, Ness 
with ir, and thall not leave a Right in him to whom the Releaſe is made. 3. Ae by 
Co. Litt. 266. a. | | | A. and the 


kaferto 4. now A. has the meer Right to the Land. Co. Litt 266. a—Put if the Heir of . d 
enters into the Land, and regains the Poſſeſſion, that ſhall draw with it the meer Right to the Land, and 
fall not regain the Poſſeſſion only, and leave the meer Right in A. but by the | of the 
Poſſeſſion the meer Right is there w ĩth veſted in the Heir of rhe l iſſeiſor. Co. Lirt. 266. a,——Bat if 
tie Dames in T ail diſcontinues in Fee, now the Reverſion of the Donor is turned ro a Naked Right, 
if the Donor releaſes to the Diſcontinuee, and dies, and the [ſſve in Tail recocers the Land againſt 
 tinuce, he ſhall leave the Reverſion in the Diſcontinuee; for rhe Iſſne in Tail can recover but 
Eſtate Tail only, and by Conſequence muſt leave the in the Diſcontinuee ;, for the Donor 
not have ir agaioſt his Releaſe. Co. Litt. 266. a. But if the Diſſeiſce enters ujon the Heir of the Diſ- 
ſeiſor, and en eoffs n Fee, and the Heir of rhe Diſſeiſor recovers the whole Eſtate, that ſhall with . 
u the meer Rignt, and leave nothing in the Feoffec. Co. Linz. 266 a. 


the Meſnal- 
3 


— —„—-„- 


— — 2 _ 9 9 * — —ͤ— — 


(H. a) In what Caſes a Releaſe of Part ſhall cure to the N 
ether Fant. _ — 
1 


Day 
to B. who makes a 
ceived 100 l Part &c. of which 
red the faid A. This 
Releaſe of the 
ad;udged and affirm 


And. 235. 
and acquit- Mich. 32 & 
3 Eliz. 

or. 106g. 


in an Obligation of 400 I. whereof the 
200 |. and the Obligation is — 


the 400 J 
Doligation. P. 4 
na Oviiurrer, 
Not. 20 the Court 715 
of a Rent ifſuing our of Land, wicizaue 


in Conſideration that B. ſhall marry C. his Danghter 
| y 100 L t B. at certain Days; and further to ed 
h ſhould after give to any of his other Daughters, accounting 
the faid 1001. therein; and B. marries C. accorvingly, and afer 

| A. the faid [Promiſe as to the ſaid 100 l. and 
another Daughter, and then B. releuſes all Pro. 


7 
upon Condition that Leſſee ſpall plete 3 Acres ever Terr. 
if the Leſſor diſcharges him of plowing 1 * Packs yn be 
ſhall plow the reſt. Per Periam J. Mo. 20g. cites 4 EI. 7. 6. 
6. If a Man has a Rent-charge of 20 8. he may releaſe 10 8. to the Te 
GR o Pant of the Land, and reſerve the other 10s. tor he deals only with 
Pins 7. what is his own, viz. the Rent, and deals not with the Land as in the 
| Caſe of Purchaſe of Part; or if ſuch Grant be to]. S. and the Tenant at- 
| torns, by this the Rent e is divided. Co. Litr. 1.5. a. 
Mo. 413. J. There is a Ditterence between a Choſe en Aci ion and a Choſe e 
82 — Droit ; the firſt cannot be divided, but the other may; as if a Di//ei/ee of 
3 8 fever d 20 Acres releaſe all his Right in 5 Acres, this does not extingui h all his 
for this Point Right in the Reſidue, bur in the 5 Acres only ; bur of a Choſe en Ac- 
only; bur tion, which is merely intire, no Apportionment can be. Arg. Owen 21. 
W2— Eliz. B. R. in Caſe of Wright v. The Mayor of Wickham. 
difſciſed of 2 Heres, he may releaſe his Riobt in one of them, and yet er ter into the other. Co. Lit. 
274. a. If one has an Act ion to the Land, and he ſuſpends or extirguiſhes it in Parcel, it is ex- 
tinct for the who'e; but if he has Right to the Land, he may releaſe or ſuſpe d it in Part, and it re- 
mains good for the Reſidue. Mo. 413. pl. 569. Trin. 37 Eliz. Wright v. the Mayor &c. of Wiekham. 


8. If a Recovery be againſt A. for 20 Acres, and A. relcaſes all Errers 
for one Acre, he ſhall not have Error tor any; tor the Record is intire. 
Per Chamberlain Juſt. Palm. 247. Mich. 19 Jac. B. R. in Cate of Darcy 
v. Jackſon, cites the Caſe of W right v. the Mayor &c. of Wickham. 
If a Man 9. When Execation is had of 20 Acres, by Releaſe of one Acre, ti 
has t Execution is gone, and is a Diſcharge of Land and Body. Arg. Aud. 
Zn 266. in Caſe ol Linacre v. Rhodes. 


Execution, 

and he re- : © 3 
leaſes one, it enures to both; Per Richardſon, but Harvey contra. Her. -9. Hill ; Car. C. B. in Cz 
of Wiggons v. Darcy. So where a Man had Judgment to recover 150 l. and releates 20 l. 6: 1h 
and after ſued Execution, the other brought an Audita Querela upon the Ke icae, ard defeated the Erc- 
cution; but where the Apportionment is by Act in Law, it is ocherwiſe. Arg. Owen 21. in Wrights 
Caſe. 


10. When a Man has diverſe Means to come to hls Right, he may te. 
leaſe one, and yet take Advantage of the other. 8 Rep. 152. in Althams 
13 Rep.65- 11. If a Man has Common in 100 Acres, by a Releaſe of bis Right of 


I 
Cb Common in ane Acre, his whole Right is extinguithed. Brownl. c. 
bur nets. P. Morſe v. Wells. , 


(1. 3) 


125 Releaſe. 


A 297. $. C. bur noe'S. P.——— In Caſc of Common of Pafure, Common of Fo pry 


and all Things again ce Right, the Grantce may Releaſe Parcel of them to the Tenant of the 


Caſes a Releaſe f one Thing ſhall enure 
to another [Thing |. 


and, and makes Feotiment 


thereok, which is a Rs. 5. = 
ic of Error, to reverſe the Fine as to this ; yet 510 413. 


's Writ of Error for the Reſidue. P. 35, 39. 8.©-—e 
right and the Mayor of Wickham, mam z: 5. C 
Wright and Jennings, —— 


rook — 
ference be- 


= ; -B 


and the Tenant holds 3 Acres by 3 s. and the Lord releaſes all bis Right in one Hon, . . Sei 


ertinct, and yet if he grants all the Services, iſſuing our of one Acre, rothing ſhall paſs. 
Fines 7. cites 20 H. 6. 34 Aff. pl. 15 7E 4 


So if the Lord releaſes all his Right in the Land, 


8 is gone. Admitted, Win. 122. per Hutton J. Hill. 22 Jac in Caſe of Cooper 


5, So if he grants in Res be el ce Es, 19. 4. +. b. z.b. 

6. So if he bold holds by Homage, Fealty and Rent, and the Lord 
grants that he thall not do Fealty, yet the Reſidue remains. 1. 4. 1. b. 
Te Ta brings Appeal of Maihem, and after releaſes the Ac- 
ſhall bar him to have an Aion of Battery of the 
me Battery 43 Al. 39 
enter 

9, 


8, N Ditleiſee — — Diſſeiſor all Actions Perſonal, pet he may 
into the Land. 19 Al. 3 | 

If a Rent- charge iſſues out of 3 Acres of Land, and he who has 
the Rent releaſes all his Right in one Acre, the Rent is all extinct ; 


becauſe ail iſſues out of every Part, and i eee 


of Rent re- 


ſerved non 
a Leaſe for Life, the Tenant pleaded a Releaſe of Part of the "T0 and another Anſawer to the — 


and well, 22 for the Releaſe of 


Io. If a Connſor of a Statute Merchant be in Execution, and bis Land 
alſo, and the Conuſee releaſes ro him all Debts, this ſhall diſcharge the 
Execution ; For the Debt was the Cauſe of Execution, and of the Con- 
tinuance of i it, till the Debt was fatisfied, and therefore Ceſſante Cauſa 
ceſſat Effectus. Co. Lict. 16 a. 

11. A Releaſe of a Condition is not a Releaſe of the — 12 
Mod. 93. In Caſe of Cage and Aſton. 

4 Y (K. a) 


docs not determine the whole Rent. Br. Aſſiſe, pl. 428. 


Þ. 2 


— — 
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(K. a) How it ſhall enure; In what Caſzs Jointly, and 
in what &verally. 


1. IF a Pan releaſes to two all Actions quas Conjunctim habe: 
gainſt them, this ſhall enure only » 19D. 6. 4. * 


Severally. 


Br. Grant, 2. I a Man releaſes to J. S. and J. D. all Actions which he ba 
A. a chem, or either of them, this ſhall enure Severally as well as 


— Br. Re- , 19D. 6. 4. 
1 bn. cires S. C. — Releaſe to two Enures to Joint and Several Afions. Lat. 161. in Merican'; 


aſe, cies 2 R. 3. 12. 


. 


"a Ban releaſes ta J. S. and J. D. all Actions, Suits and De. 
—_— mands, which he has againſt them, Vet eorum Alterum, this ſhall gnu:e 
s. C.— BSeverally as well as Jointly, and ſhall diſcharge all ec. whicy he ha 
SP. Soffl againſt any of them. 19 0. 6. 4. Curia. 
ve Writ 
of Treſpo(s a gainſt one, and an Action of Debt againſt anotker, and an Action of Treſda/s aga¹ 
* = ED them 1 ions, Smits, _ Demands, Quz verſus cos vel == or. ne 
&c This ſhall ſerve all thoſe Actions, nota ; For if two have Goods in Common, and give umo me 
Omnime da Bona ſua, thereby paſs 
which they have ſeverally, and the Words Ercorum alterum are only Surpluſage. Br. Relcates, pl. 2l. 
cires 19 H. 6. 3. & C. | 


| Br. Done 4. So would it de if the BBords (vel corum alreram) were our of the 


&c. pl. 12. 
SRE Deed. 19 B. 6. 4 


—— Br. Releaſes, pl. 21. cites 19 H. 6 3. S. C. | 

See (A. ) 5. Ia Wanmakes a Releaſe to another by Name of J. S. Execu- 

* tor, hs hat teen all Actions which de has in fas £260 Rude w 
well as thoſe which he has as Executor. 19 Þ. 6. 4. 


Tn Modum recipientit. 


Er. Joĩnte- 6. if a Releaſe be made to 3 Tenants in Common of Land, this 
nants, pl. 66. ſhall enure to them in Common, accorvingts their ſeveral Intereſts. 
Br Releaſe, 19 Y. 6. 4. b. | 


19 H. 6 3. J. III bring Treſpaſs againſt N. and after I releaſe unto him and V. G. 
S. C. r Per Newton quod concedirur. Br. Releaſes, 
| 21. cites 19 H. 6. 3. | 
5 Rep. 7-b. 8. A Releaſe of all Actions, which the Releaſor bath againſt the Re 
*. Case leaſes and another ; this releaſeth only the Actions which he had againſt 
notwith- the Releaſee, becauſe the Deed be conſtrued moft beneficially tor 
fading the him to whom it was made. 3 Nelſ. Abr. 72. pl. 3. cites5 Rep. 7. In 

—_ _ Juſtice Windham's Caſe. 

hich the Releaſor has againſt the Releaſee 
cially 3 
joint Words of Parties mall be taken, in ſome Caſes 
And agreeable to this is 9 E. 4. 42. cired by 


C ſeparately and di iſtinctly] are releaſed, moſt bene#- 
moſt ſtrongly againſt him who makes it; and tin 

Coriſtruction of Law, reſpectivelo and ſererall. 
tit. Releaſes, pl. 29 


(L. 2) 7 


all the Goods which they have in Common, and alſo all the Good 


| 
6 


Eſtates Co. Litt. 25 b. But if a Diſſeiſar makes a Leaſe for Life, the Remainder in Fre, 


* 
. R ] 7 


(L. a) To Tenant for Life, where it ſhall enure to him in 
Reverfion or Remannder. 


1. IN Aſſiſe, the Tenant pleaded Releaſe with Warranty of the Auceftor of 
* the Fiaintiff whoſe Her he is ta one Eftate fon to him — 
þis Ekirs, Judgment &c. and the Plaintiff ſaid that be to whom the Re- 
leaſe was made, was Tenant for Life, the Remainder in Tail to the Plain- 
tif, aud that the Tenant for Life, who got the Releaſe, is dead, and he entered 
1s in bis Remainder, aud ſo the Warranty determined ; and the Tenant ſaid that 
the Remainder in Fee for Default of Iſſue of the Plaintiff was to the Tenant 
for Life, and bis Heirs ; et non Allocatur 3 Bur the Opinion of the Court 
held Contra, and che Reaſon ſeems to be inaſmuch as that which is re- 
leaſed tha! enure to all che Eſtates, and the Warranty is determined by 
the Death of the Tenant tor Lite; For the W y cannot enlarge 
the Estate of rhe Party, nor ſhall enure to the Rear. Br. Releaſes pl. 6. 
Cites E. 3. 10. | 

2. Woilkeitor makes a Relea(c to one for his Life, Remainder to another If a Diſſciſor 

in Fee, if Diticiſee releaſes to Tenant for Life all bis Right &c. this Releaſe make a Leaſe 
{hall enure as well to him in Remainder as to Tenant for Lite ; becauſe g e 2 
the Tenant for Lite comes to his Eſtate by Courſe of Law, and therefore Ife alt bis 
this ſhall enure by way of Extinguiſhment ot the Right of Releffor &c. Regie 10 the 
Aud by this Releaſe Tenant tor Life hach no greater Eftare than he had 7s, this 
belore che Releaſe made him, and the Right ot Releffor is alcogerher ure bull 
extin& ; and inaſmuch as this Releaſe cannot inlarge the Eſtate vt Te- in the Re- 
nant tor Lite, it is Reafon that this Releaſe ſhall enure ro him in Re- verſien, al- 
mainder &c. Litt. S. 309. — they 

dick tap 
to ſome Purpc.fcs are as one Tenant in Law, yer it the Diyeiſee releaſes all LEicns.to the Tenant fer Lite 
after the Death of the Tevant for Life he in the Remainder ſhall not take Beneſit of this Keleaie; For 
it extends only to the Tenant for Life. Co. Litt. 27 5. b. o if che Defſeifor makes 4 Le:ſe for Lite, 
and the Diſſeijee releaſes all Actions to the Leſſee, this enures not to him in the Reverſion; fo a Ligerencs 
between a Releaſe of Rigbts and of Ations. Co. Litt. 275. b. : | 


3. Where a Releaſe is made to Tenant for Life in Tail, this ſhall enure 
to them in Reverſion, or to them in Remainder, as well as to the Te- 
nant of the Freehold; and they thall have as great Advantage thereof 
it they can thew it. Litt. S. 453. | | 

4 If chere Lord and Tenant and the Tenant makes a Leaſe for Life the 
Remainder in Fee if the Lord releaſes to the Tenant for Life, the Rent is 
wholly extinguithed, and he in the Remainder thall take Benefit there- 
of. Go. Litt. 279. b. | 

5. H when the Heir of a Diſſeiſor is difſeiſed, and the Diſſeiſor makes 
4 Leaſe for Life, the Reiatader in Fee, it the Hoff Diſſetſee releajes to the 
Tenant for Life, this is ſaid ro enure by way of Extinguiſhment, becauſe it 
mall enure to him in the Remainder, who is a Stranger to the Releaſe, 
. the Right is not extinct, but follows the Poſſeſſion. 
Co. Lit. 279. b. | 

6. It the bufc upon Condition makes a Leaſe for Life the Remainder in 
Fee; It the Feoffor releaſes the Condition to the Leſſee for Life, it ſhall enure 
to him in Remainder, as well as in the Cafe of the Right or of a Rent 
Kc. WS. Ls 297. b. 1 Far to the Uſe of 4. for Li 

7. It a Feme Diſſeiſoreſs make a Feoffment in Fee to the Uſe er Lif 
and after to the 925 | 6 5 Tail, and the Remainder to the 61. 4 5 | 
n Fee, and then takes Husband the Diſſeiſee, and be releaſes to her all his 
Right. This ſhall enure to B. and to his own Wife alſo; For by Lit- 
tleron's Rule it muſt enure to all in the Remainder. Co. Litt. 297. b. 


(M. a) To 


A 
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(M. a) To Reverſioner or Remainder-Man, Where it 
ſhall enure to Tenant for Life. 


k. Beeauſe 1. 1 Very Releaſe made to him which has Rever/fion or a Remaingey ; 
there is Pri EL. Deed, thall aid him who has the Freehold, as well as him 1 
Rep. 93. in Whom the Releaſe was made, if the Tenant hath the Releaſe in his 
Dr. Ley- to Litt. S. 552. 


held's 2. If 2 Diſſeiſors be, and they make a Leaſe for Life, and the Diſſiice 
— releaſes to oneof them, this ſhall enure to =o ws to the Benches 
the Leſſee for Lite alſo; For he cannot by the R have the ſole Pol. 
ſeſſion and Eſtate; tor Part of the Eſtate is in another. Co. Litt. 296. a, 


6 


u 


1 (N. a) To one Diſciſ. Enure how. By 
pl 2 Ey woyof 


1. 1 Diſſciſors are, and the Diſſciſce releaſes to one of them 100 
Condition, now he to whom the Releaſe is made ſhall hold his 
Companion out; but if afterwards the Condition be broken, they are Join- 
1 — 8 jw | 
ut it my 2. If my Tenant pays my Rent to a, and I releaſe to the one of them, this 
Teo paar Releaſe thall veſt rhe whole Rent in him to whom the Releaſe is made. 
to 4 Stranger Co. R. on Fines 6. cites 18 Aff. | | 
for the Rent 
in Name of Attornment, a Releaſe to the Stranger is utterly void. Co. R. on Fines 6. 


IS. 3. Where there are 2 Coparceners, and the one enters into all in the Nams 
7- nes 8. C. of both, and the other releaſes to her, this countervails Entry and Feoll- 
ment; For ſuch Entry makes the other Coparcener ſeiſed with her, and 
there the Entry of the one in ſuch Manner 1s the Entry of both, and the 
Seiſin of the one is the Seiſin of the other; And e contra, where the one 
enters into all, claimiag to himſelf, there it the other releaſes, it is but only 
an Extinguithment ot Right, and no Seiſin in the other, who did not 
| enter. Br. Entre Cong. pl. 30. cites 21 E. 3. 27. 
As where = 4. Releaſe by bim who bas Entry lawful, is nut always as an Entry and 


— — Feef/ment. Br. Releaſes, pl. 24. 


the Diſſeiſor infeoffs P. Jo infeoffs C with Warranty, and Aſſſe is brought againſt C. it is no Plea, That tle 
ff Diſſeiſee has releaſed 7 the ſecond Feoffee Tenant in Aſſiſe all bis Right; For this docs not countervall 

try and Feoffment to toll the W ; for the frſ# Poſſeſſion continues. Br. Relcaſes, pl. 24 Cues 21 
H. 6. 41. & 22 H. 6. 22.—— Se if a Man grants 4 Rent-Charge, it is no Plea, That le was in by PI 
ſeiſin at the Time of the Giſt, and the Difſeiſſee had releaſed to bim all bis Right; Quod Newton, Faſton, 
and Aſcue J. concefſeru>r. ' Ibid. —— For Per Aſcue, There is a Moſs where the Diſſeiſſee - 
leaſes to one who is in by Title, and where he releaſes to one cubo is in without Title. Wal. i ba 
difſeiſe me, and I releaſe to one, he ſhall be adjudg'd to be in by me of the Whole, and ſnall hold his 
Companion out. Ibid. 


And there= 5. In all Caſes when a Man is in of ſuch Eftate, to which a Marranm) 
fron 1 may be anner d at the Time of Creation of the Eftate ; it the Releate be 
— has made to ſuch Eſtate, ſuch Releaſe ſhall not enure by way of Entry and 
if the Diſ- Feofiment; For this is the Reaſon of the Diverſity put by Litrleron, 
ſeifor had fe. When the Diſſeiſor inſeoſſs a, if the Diiſeiſee releaſes to one of them 
made Peg. be ſhall hold his Companion our ; The Reaſon is, tor che Potlivilicy ot 
mentin Fe the Warranty; For it this ſhall enure by way ot Entry and Feotfinent, 


it 


—_ —_ 


ic ſhall deſtroy the Warranty, which was much favour'd in ancient ranty, or 


Books. Co. R. on Fines 6. cites 21 H. 6. G ** —_— 

ich implies a Warranty, the Diſſeiſee could nor enter'd upon him for Salvation of the 
Feen, u . l in 3 AC 13. 27 Aff 3. 29 Aff. 54 and an ancient Book in 20 H 7. and Be. tic. 
Viz 432 Co-R.on Fines 6—Bat in all Caſes when 2 ave in merely by Tort, withour any Title, there (as 
Litrieton ſaid) a Releaſe made to the one ſball exzre only to bim, and he ſhall hold his Companion out. d 
I. on Fines 6. —— And therefore if Leſſee for Years makes Treffen in Fee to 2. and after the 


re Di 
er 
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in dy Tort, 
Feoltment. 


5. It a ne WW.” ind Kot Diſſeiſſors, to ſome Purpoſe this But not as to. 


ſhall enure by way viz. As to bold out his Com &, Rewt- 
pauion. Co. Litt. 278. a. | | «7 7 


| For if the 
Diſſeiſſer had enter d and infeoft'd him, the Rent- Charge had been avoided. Co. Litt. 278 a. b. — But 
it i; a certain Rule when the Entry of a Man is corgeable, and he relca'es to one who is in by Title, it 
ſhall never enure by way of Entry and Feoffment, either to avoid a Condition with which he accepted 
the Land charg d, or his own Grant, or to hold out his Companion. Co. Litt. 278. b. 


8. An Uſe cannot be out of a Releaſe by the Diſſeiſſee; For ſuch Re- 
leaſe ro ſuch Purpoſe ſhall not enure as an and Feottinent. Arg. 
Le. 148. in the Caſe of Read v. Naith, cites 10 E. 4. 5. 


FP 1 2 " od — 


8 


— 


(O. a) To one Diſſeiſor. Enare to hir Companion. 


I, F a Man be diſſcifed by 2, and he releaſes to one of them, he ſhall hold This is to be 
; bs Cres anp.e8 he Land, a9 ty fer Beta he HY Rove 
the ſole Poſſe and Eſtate in the Land. Licr. 8.472. * — 


nant in Fee- 

i : Simple is diſ< 
ſeiſed, and releaſes; . 2, and he releaſes to one of them, this ſhall enure 
to them both; For he to whom the Releaſe is made has a longer Eltate than he that releaſes, and there- 
fore cannot enure to him alone, to hold out his Companion; For then ſhould the Releaſe enure by way 
of Entry and Grant of his Eſtate, and conſequently the Diſſeiſor, to whom the Releaſe is made, ſhould 
become Tenant for Life, and the Reverſion reveſted in the Leſſor; which ſtrange Tranſmutation and 
Change of Eſtates, in this Caſe, the Law will not ſuffer. Co. Litt. 275. b. 


2. If Donee ia Tail be diſſciſed by 2, and releaſes to one of them, it 
ſhall enure to them hoch. Co. Litr. 276. a. | | 
3. But if the King's Tenant for Life be diſſeiſed by a, and he releaſes to S. P. Becau'e 
one of them, he thall hold our his Companion; tor the Dilleifor gained be can oa 
only che Eitace tor Lite. Co. Lirr. 276. a4. of an Eſtate 


be diſſeiſed 
| for Life, 
fince the Reverſion in the King cannot be deveſted. G. Treat. of Ten. 54. 


4 It Tenant for Life be diſſeiſed by 2, and he in the Rever/ion and Te- But if Te- 
nant for Life icin in @ Releaſe to one of the Dilleiſors, he ſhall hold his Com- hs for Life 
nion out, and yer it cannot enure by way of Entry and Feotfinenr. Co. Riſed, and 
tt. 276. a. he in the 

| Reverſion, 
* releaſe their ſeveral Ria bts, their ſeveral Releaſes ſhall enure to both the Dilſciſors. Co Litt. 


42 4 


** a 


36 2 Releaſe. 1 


Ir Tenant for Lije, ard he in Remainder, join in a Releaſe to one Diſſeiſor, he ſhall hold our Rc 
pavion; Becauſe when the Polſeſho" is notoriouſly in them both, each of "them is cable of 
lene, and v hen one has obtained a Reicaſe, it makes his Poſſeſſion rightful; and his holdi 4 10 
Compan ĩcn trakes it immediately Notoricus, That the Eſtate ts in him alone. G. Treat. of N * 


. It 2 Men gain an Advod ſon by Uſurpation, and the right Patron 1. 
kicks to one ot them, he tha 1. DAT on his Companion, bk 
enure to them both; For ſeeing their Clerk came in by Admitfion and 
Inſtitution, which are judicial Acts, they are not meer ly in by Wroys . 
For an Uſurpation thall cauſe a Remitter, as appears in F. N. B. 13. (4 
Co. Litt. 276. a. | 

Put if there 6. If a Man be difſciſed by 2 Women, and one of them takes Hysh;t 
47 - mes and the D:ſſciſce releaſes to the Husband, this thall enure to the Advantage 
fs, al che of both rhe Biffeiſors; becauſe the Husband was no Wrong Doer, bur in z 
one takes — RES in by Title. Co. Litt. 296. a. 
Hub md, an 

the Diſeiſce rele-ſe to the ether, ſhe is ſole ſciſed, and ſhall hold out the Husband and Wife, Co. Lin 


278, a. 


8. P. Becauſe 5. If 2 Diſſei/ors make a Lenſe for Years, and the Diſſeiſſee releaſes to 
jo 1, of one ot them, this thall enure to both; For by the Releaſe he cannot hae 
torious Thar the ſole Poiſeffion. Co. Litt. 276. a. 
the Eſtate is 3 | 
in him alone; becauſe he cannot hold out his Companion during the Continuance of the Leaſe for Year, 
Gon” ORE. and they infeelf 1 Ep f Lif F. 

Put if 2 Diſſeiſors be, t eoff another, ack an Eſt ite fer Life or in Fee, albeit 
— Diſſei — Diſſe iſſee, As to have an Aſſiſe againſt them; yet if he releaſe — pm 
he ſhall hold out his Companion; becauſe their Eſtate in the Land is by Feeffment. Co. Litt. 27 8. a, | 


8. Murtgagce upon Condition, baving broke the Condition, is difſciſed ij 
2. The 4rigagor having Title of Entry tor the Condition broken, 7c/cajes 
zo the cue Diſleiſor. Albeit they are in by Wrong, vet the Releate ſhall 
enure to them both tor 2 Cauſes, it, They are act I rong Deers to the 
Mort gag or but to the Mortgagee, and by Littleton's Cafe it appears, That 
Wrong is done to him that made tae Releaſe. 2d4ly, He that makes the 
Releaſe has 5% a Title by Force ot a Condition. And Litrleron's Cait is 
of a Rigbt. Co. Lirr. 176. a. | 

9. If 2 Joiatenants make a Leaſe for Life, and after do diſſeiſe the Tenant 

fer Lite, and he releaſes to one ot them, he ſhall hold our his Compa- 

nion; tor the Diſfeiſin was only of an Eſtate tor Lite. Co. Litt. 296. a. 

ro. It two Fuintenants are diſſeiſed by two, and one releaſes to one of them, 

he ſhall at hold out his Companion, becauſe he cannot hold him out of the 

whole; tor he has not the whole Right, and ſo there can be no Act of 

Notoriety whereby the Eſtate may appear to be in one Diileifor. G. 
Treat. of Ten. 54. 


P 


(P. a) To one Feoffee of a Diſſeiſor enure to his Jai 
Feofee. | 


SP. Lit 8. 1. IF Diſſciſor infeoffs two, and the Diſſeiſor releaſes to tie one Feoffee all 
$92 P. his 2 ; this ſhall enure to both, and is as an Extiuguiſbmueut i 
uſe - : | 
coming in the Right. . Releaſes, pl. 24. cites 21 H. 6. 41. and 22 H. 6. 22. 
y the leg : - 
iety of a Feoffment, That muſt be defeated by an Act of equal Notoriety, before the Title can 
H— the Fcoffment muſt ſtand „ as an Act that gives Warning to all Perſo in 1 hom 
the Freehold ſubſiſts, till by ſome Act equal Solemnity ir appears that the Freehoid is in another 
G. Treat. of Ten. 51. — S if the Diſſeiſor makes a Leaſe for Life, and the Leite infrelfs 1550, and ts 
Diſſeiſee releaſes to one of the Feoffees, this ſhall bar the Diſſeiſor, bur yet he ſhall not hold his Con- 
nion out. Co Litt. 277. Le. 262 pl 349. Anon. And. zz. 8 C Mart . 55 
2 Wer 
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2. Where a Diſſeiſor makes a Leaſe for Life, the Remainder in Fee, and 
the Diſſciſce releaſes to the Tenant for Life, or to the Remainder-man, this 
enures to them both, becauſe coming in by Feudal Conveyance it cannot 
de altered, unleſs it were deteared by an Act of Equal Notoriety. G, 
Treat. of Ten. 51. 52. 


» 


6 


(Qa) To the Feoffee of Diſſeiſor. Enure to extinguiſb a 
Condition created on a Feoffment by the Diſſeiſor. 


1. IF Diſſciſor makes a Feoffment in Fee upon Condition, and the Diſſeiſee S. P. Lirt. S. 
releaſes to the Feoffee, and the Condition is broken, the Difleiſor 1 
may enter not withſtanding the Releaſe; for the Condition ettopps the 7. dy 4 
Feottee. Br. Releaſes, pl. 46. cites 9 H. y. 25. Opinion of 
ren | the 
Juſlices —Here the Entry of the Diſſciſee is congeable, and yer the Releaſe does not avoid the Condi- 
tion, becauſe rhe Feoffee is m by Title, and may have a Warranty. Co. Litr. 27. b. Diſfſciſe 
releaſes to the Feoſfee with Warranty, and Diſſeiſor enters for Condition broken, now Diſſeiſor ſhall 
rebut by that Warranty, and not vouch. Per Southcot J. 2 Le. 218. in Humfrcfton's Caſe. | 


2. Littleton expreſſes a Diverſity between a Condition ia Deed and in 
Lm; tor where the Diſieĩſee releaſes to the Feoitee of the Tenant tor 
Lite, the Condition in Law is taken away. Bur otherwiſe in Caſe of a 
Condition in Deed Co. Li. 277. b. 

3. It the Feoffee upon Condition makes a Feoff ment in Fre over, without 

Y Condirion, and the Diſſciſce relea/cs to the 24 Ferffee, the Condition is 
deſtroyed by the Releaſe before the Condition broken, or after; tor the 
Eſtate of the zd Feotiee was not upon any expreis Condition, and he 
may have Advantage of the Releaſe, becauſe it is not againit his own 
proper Acceptance. Co. Litr. 277. b. | 


92 


— 


(R a) Of Diſſeiſee. Enure to avoid Grants &c. to, or 
by the Diſſeiſor, by Alteration of his Eſtate. 


1. F a Man is diſſeiſed of Lands, and the Diſſeiſor grants a Rent-charge Here is im- 

out of the ſame Land &c. tho? the Difleiſee atterwards releaſes to plied (un 
the Diſſeiſor &c. yet rhe Rent-charge remains in Force; becauſe a Man '," * 
ſhall not have Advantage by ſuch Releate, which ſhall be againit C is own out of che 
Grant. Litt. S. 477. | E 

| = 5 ; the Reaſon 

is, becauſ he ſhall not avoid his own Grant by a Releaſe which he himſelf has acquired fince the Grant. 
Co. Litt. 277. b.— ut if the D:fſcifor after his Grant of the Rent-charge be diſſeiſed, and the Diſſriſce re- 
leaſe to the 2d Pilſeior, he ſhall avoid it (as appears by Litr. S. 473.) Co. Litt. 278. .——& if I and 
E. are Joint Dijjeiſcrs, and H. crants a Rent-charge, and the Diſſeiſee releaſes to 4. all bis Right, A. 
ſhallardid the tieut-charge, becauſe it was not granted by him. Co. Litr. 278 a. 


2. If there are zo Diſſciſors, and they are difſeiſs'd, and they releaſe to 
their Diſſeij}or, aud ale ee bun again, and then the Diſſcjce releaſes 
to ene or beth oj them, yet the 2d Diffeiſor thall re-enter ; tor they fhall 
not hold the Land againit their own Releaſe; for Litt. here ſays that 
they ſhall not avoid their own Grant, and by like Reaſon they ſhall not 
v¹ν their ow Releaſe. Co. Litt. 278. a. 


3. If 


"Releaſe. 5 5 
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4. If the Lord before the Releaſe bad confirmed the Eftate of the Diff 
to bold by leſſer Services, the Diſſeiſor ſhall take Ad vantage ot it; and ſoo 
n burnt in the Houſe, and fo of a Warranty made to him. Ca 
Litt. 278. | ; | Cs 

It the Heir of the Diſſeiſar endow his Wife Ex Aſſenſu Patri 
che Diſſſe rekaſe to the Diſſeiſor, he cannot avoid 3 2 
Lit. 278. | 4 


=—_— 
* 


_ 4 


(S. a) | To him that is in by Wrong. Enure to flu. ge and 
toll all Meſne Eftates, and Titles. 


*$.P. Br. 1. IPI be diſſeis'd, and my Difſeifor is diſſeifs'd, and I releaſe to tbe f 
Releaſes, pl. ſeiſor of my Duſſeiſor, I ſhall not have an Afiize, nor enter upon che 
fi. Lin Diteifor, becauſe his Ditleifor has my Right by my Releaſe &c. and io 
Tir. Re- it ſeems in this Caſe, It there be “ 20 diſſeiſed one after another, and | 
leaſes; for releaſe to the laff Diſſeiſor, this Diticifor ſhall bar all the others of their 
— Actions and their Titles, becauſe in many Caſes when a Man has lau ful 
1 leaf. Title of Entry, tho? he doth not enter he ſhall defeat all Meſne Ticks 
— 5 by his Releaſe &c. but this holds not in every Caſe. Litr. S. 473. 
eaſes to him 

=_ is in by Tort, and without Title, as above, ſuch Releaſe countervails Entry and Feoft nent. Note 


Releaſe by one, whoſe Entry is lawful, to bim that is in by W' ſhall purge and tate away all Met: 
—— Co. Litr. 276. b. CIO , 


S. P. Br. 2. If my Diſſciſor lets the Tenements, whereof he diſſeiſes me, for Liſe, and 
Releaſes, Ig. after the Tenant for Life aliens in Fee, and I releaſe to the Altenee &c. then 
Lis Tir. my Difleifor cannot enter Cauſa qua ſupra, tho ar one Time the 
| Releaſes — tion was to his Diſinheritance &c. Litt. 8. 474 | 
If the Oi | | 
eiſor makes a Leaſe for Life, and the Leſſee makes a in Fee, and the Diſſeiſee releaſes ta the Fo- 
—__ Diſſe iſor 822 upon the Feoffee ; for tho the Releaſe tu one Joint F de ee Di. 
ſeiſor ſhall not exclude the other, yet a Releaſe to the Feoſſee of a Tenant for Life in this Caſe, ſhal! 
take away the Entry of the Diſſeiſor for the Alienation, which was made to his Ditinheritance, he having 
the Inheritance by Diſſeiſin, ſo as he could have no Warranty annexed to ir, and Tenant for Lite has 
forfeited his Eſtatr. Co. Lit. 276. b. | | 


Alicna- 


The Reafon z. If Diſſeiſie dies, his Sn being within Age, and rhe Diſſeſv dies 
2 2 ſeiſed, and the Land deſcends to his Heir, and a Stranger abates, aud 
the Entry of alter the So of the Di Peifee at full Age releaſes all his Right to the Avater, 
the Heir is in this Caſe the Heir of the Diſſeiſor ſhall not have an Aiiiſe of Mortdan- 
— cettor againſt the Abator, bur ſhall be barr'd, becauſe the Abator has the 
and the dite Right of the Son of che Diſſeiſee by his Releaſe ; and the Entry of the 
ris in the 80 | - * b 

Land by n was con cable, tor that he was within Age at the Time ot the De- 
| Wrong. Co. ſcent &c. Litt. S. 475. | | 

27 7.— | | | 
If the Heir of the Diſſeiſor be diſſeiſed, and the Diſſeiſee releaſes to ſuch Diſſei{. , and after the Heir recovers 
againſt ſuch Hides the Right of be goes along with 11 — be the Heir recovers, he 
defears the Poſlſeſſion of the Difſeiſor as if ir never been, and then can he never recover in any Ac- 
tion; for in the Writ of Right he muſt lay the Poſſeſſion in himſelf, or ſome of his Anceſtors; and this 
he cannot do in this Caſe, for here never was any Poſſcſſion in him, but what was totzlly defcared aad 
deftroyed ; and he cannot recover by the old Poſſeſſion of the Diſſeiſee, for thut was turned into 4 Naket 
* which could not be transferr d but to a real and true Poſſeſſiun; and here being no Poſſe ſion but 
ſuch as ſtands defeared, ir is the Conveyance of a naked Right, which cannot be, and were it allowed 
would be a particular Cauſe of Maintenance in theſe Caſes. G. Treat of Ten. 55. 56. 


But in this 4. If a Man be diſſiſed by an Infant who aliens in Fee, and the Aliener 
_- dies ſeis'd, and his Heir enters, the Difſeiſor being iel Ave, now is it 
releaſcs his in the Election of the Diſſeiſor to have a Writ ot Dum fuit inlra taten, 


or 


—— — 


oY Releaſe 


rtr of Right againſt the Heir of the Alienec, and 
gem he thall chuſe he ought to recover by the Law &c. 
may enter into the Land without any Recovery; and in 
Entry of the Ditleiſee is taken away &c. Lit. S. 478. 


Heir of the Alienee, and he joins the 

the Low that the Tenent hes mere men 
of the Diſſeiſee by his Releaſe, the whi 

leaſe all 7 iſſei es to, and is in 


inſt the 
to find by 
R 
Re 
Night, the Diſſeiſor ſhall be barr'd, bur f 
jredthe Land for ever ; forin that Caſe 
2 Writ of Right. Co. Litt. 278. b. 


awful; and it che Leſiee for Life 
in che firſt Ditieifor ; And the Reaſon is, the Extry of the Diſ- 
ſeiſor at the Time of the Releaſe made was nt Jawful. Co. Litt. 277. a. 


" 0 h 2 


1 


T. a) lat ſhall be faid to be rekaſed, in Reſpect 
3 F the Wards. 9 Jpe 


1. N Poury for reaſonable Aid to make his Son a Knight, who was of 15 
Years of Age, and that the Plaintiff held of him by Fealry 
Plat plated Raad of the lee, of the Defendant, and Beg me 
laintiff pleaded Releaſe of the Anceſtor of 8 2 ion 
to bold by Fealty and 4 Marks, for all Actions and Demands ; And Per 
Thorp, He ſhall not have Aid to make his Son a Knight, by Reaſon that 
all is releaſed except Fealty and 4 Marks Rent; But contra Wich and 
the beſt Opinion; tor this Thing was not in Eſſe at the Time &c. And alſo 
it is Incident to the Seigniury, and no Part of the Services; and therefore 
cannat be releaſed but by expreſs Words ; And he ſaid, fach a Deed was 
pleaded in Avowry for Tenure in Socage tor Relief of Double the Renc 
after the Death of the Tenant in Socage, and Releaſe of all Actions, 
Services and Demands, except Fealty and Rent was pleaded in Bar; and 
notwithſtanding this, Return was awarded. But it was agreed, That 
GOES by ions, Feb, ml Kew: ee oe Land nb ab 
, ent, 
Fealry is not void ; WE © inn he Bins, and Wile: 
be ſever'd. Br. Releaſes, pl. 5. cites 40 E. 3. 22. 
2. If a Man leaſes for Life, and after releaſes all his Right to the ſaid Te- 
nant for Term Life of the ſame Tenant, and that he nor his Heirs will not 
e, or Claim any Right in this Land = ow of of 
the Texaxt ; and after be dies, and the Tenant des Waſte, and the Heir 
brings Waſte, and the Tenant pleads the ſame Releaſe : And it was held no 
Bar ; For nothing was extinguiſhed by this 2d Releaſe, but that which 
was in Action at the Time of the Releaſe made, and fo was not this 
Waſte; and yet he might have granted for him and his Heirs, That he 
thould not be impeached of Waſte. And fo a Diverſity between Grant 
and Relea'e ; dnt wards cada = 


— 


366 Releaſe. My 
de had before, and the Fee remains in the Leſſor. Br. Releaſes, pl, 6 


——_ 3. 23. | 

See (A. 3. It a Man releaſes to me all Actions and Demands by the Name of 7 g 

A. 8 Executor N. P. by this all Actions which he has S 
other Actions are releaſed. Br. Releaſes, pl. 21. cites 19 H. 6. 3. Per Aſcue 

ag cited 4 If | releaſe 10 R. all AFions which 1 have againſt him and by this al 

det Aftions which I have againtt B. alone and jointly, are extin& ; Per 

) Needham, Littleton, and Moile J. Br. Releaſes, pl. 29. cites 9 E 


n_ 
— inſt the Releafor— Otherwiſe it is if u 


had been Al Action conjunctim babeo &c. Br. Releaſes, pl. 29. cites 9 E 4. 42.— £4 Per Mail, 
If I releaſe to B a e verſus ipſum) For this is 
only the Form of the Scrivener. 


But Per 3. There is a Diverſity between 4 Releaſe and Pardon of the King and 9 
—_ TIA wig {oben "q 
Part i and does not name him Sheriff, yet if it be Ex certa Sciencia, et mero 
made to ore Motu, it ſhall ſerve as well for his proper Debts as for the Debt as Sheritf 
by bis jrejer Br. Releates, pl. 40. cites 1 H. J. 13. 


Name, <; 


| be is Executor, yet this ſhall not extinguiſh Debt as Executor. Ibid. 


A. is bound 6. A Statute Merchant was acknowledg'd the 26th of Fuly, and the next 
ins Bexd Day after, by a Releaſe dated the 25th of July, (as it it had been exe- 
of nnd cuted the Day before the Statute was acknowledg'd) the Conuſee releaſed 
47 by Re- to the Conuſor all Debts, Act ions, Demands, and Executions, from the 
leaſe dated ginning of the World to the making of theſe Preſents, (viz. the Releaſe) 
ele 2d Pay which was delivered the 27th Day, being the Day after the Statute was ac- 
Month. re. Knowledg'd ; But the Conuſee tearing Miſchief, [and the XXVII. be- 
leaſed all ing in Roman Figures] cauſed the two Minims to be ras'd, and fo made 
Actions &c. it XXV. and it is indors'd and wirneſs d as deliver'd on the 25th. This 
from the fe is in Law a i of the Statute; For the Day of the Delivery is 
me World the Day of the Making, Bat if the Releaſe had been (Until the Day of 
until this the Date hereof) the Statute had continued in Force unreleaſed. D. 30). 
* pl. 67. Hill. 14 Eliz. Anon. Eo | 
Iver 
2 after he ny "nag . Par Gale Ch. J. 22 e- 
not diſcharge a 2 a 5 ect ionem Preſentium 

the Date, and before the . But he — 4 the — mh — | be 
the Day of the Date; and it ſhall not be averr'd, Thur it was delivered 20 Years after; and it ſhall 

t wait on the Delivery of the Deed. 2 Brownl. 300. Anon. Cro. E. 14. Paſch. 25 Hin. CB. 


with 
Sureties. — 2 Days after, ſome Things being forgot, a further Accompt 
was adjuſted, and General Releaſes given to each other, which were not 
intended to releaſe the Bond; And it ing ſo to the Court by ſeveral 
Circumſtances, it was decreed. That the faid Releaſe ſhould be /et a/ide, and 


. Account was ſtated, and the Defendant gave Bond for the Balance, 


r N. Ch. R. 48. 1649. Merrick 
v. Harvey. 

p. 7- 3. Where aReleaſe is the an of a Promiſe, this does not releaſe 

sCaſc.-- the Promiſe 7 « Generel Releak. Palm. 218. Porter v. Philips. cites 

of 

— 4. . 


— 
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Plaintiff did, by Indenture made between him and the Defendant, releaſe to the Drfendant all Man- 
— Suits, Debts, Duties, Sum and Stems of Maney, and all Demands br of < — which he 
ever had, or he, bis Heirs, Executors, or s, ever ſhould have, for or by reaſon of any Thing, Mat- 
ter, or Demand whatſoever. Upon Oyer of this Deed of Releaſe, it did recite the ſaid Mortgage, and re- 
leaſed all Proviſces therein, and all bis Eſtate, Rizht, Title, and Intereſt in the ſaid Cleſe, both in Law and in 
Equity ; Then follows the foregoing Clauſe. And upon this the Plaintiſt demurs, and Judgment for the 

intiff in C B. *T was agreed per Cur. That the Promiſe was not diſcharged by this Releaſe. It 
was urged at the Bar, Thar if the Plaintiff might have founded an Action up a mutual Promiſe and 
Agreement, before any Performance on his Part, that certainly this Releaſe would have barr'd ; and 
the Conſequence is very true and neceſſary, if that were the Ciſe; And by the fame Reaſon, if he 
could not bring an Action before ſuch Time as he had made a Releaſe, there is no Colour for the Re- 
Jeaſe to bar him; For ni be makes the Releaſe in this Caſe if be bas no Title to the 7 J. then till Releaſe 
there is no Right of Action; and then they do not lie in Demand till Releaſe, and that a Relcaſe of all 
Demands will not releaſe a 1 that does not lie in Demand at that Time. 12 Mod. 455, 459, 460. 
Paſch. 13 W.3. Thorp v. Thorp. — 8. C. 1 Salk. 171.— Lutw. 245. accordingly. — Ld. Raym. 
Rep. 235, 662. accordingly.— & C. cited 8 Mod. 293 


g. A. was Tenant for Life, Remainder to B. his Son in Fee ; and in z Keb. 243- 
the ſame Deed was a Grant of an Azaity of 1001. per Ann. to B. during O Adpr- | 
e all Arrears of Rent, Aumnities, Titles, In this Ca% 
and , which he had by Virtus of that Deed. Lind oy won, fate Ch. þ 
Whether this Releaſe paſſed the Inheritance as well as Annuity ? put the 
Hale Ch. J. thought a Releaſe of all Demands would not exringuith a 3 — 
Rent, but that had ir been ot all Demands out of the Land, it had been b Li 
another Thing; and ask'd the Counſel what he faid to this Releaſe of Remainder 
en d in ex 
not only the Arrears Annuity, ; 
the Annuity, and a Title to the Remainder; And here he releaſed the which he 
Annuity and all other Titles which he had by that Deed, or otherw iſe has by Vir- 
howſoever. Adjornatur to hear Counſel of the other Side. Mod. 99, Be. 0 
100. Mich. 25 Car. 2. 1673. in B. R. Auſtin v. Lippencorr. 322 


Whether 
this had not paſs'd B. s Eſtate for Life. Mod. 100. 


” 1 ba n 2 


(U. a) Mere to paſs a Fee by Releaſe there muſt be Wards 
NY of Inherttance. | 


to him and to his e 2 (er- 
Heirs, y ms ee 
9 H. 6. leaſes to the 
2 To other all his 

Right, an Eſtate in Fee-Simple ſhall not paſs by fuch Releaſe. Co-R. en Fines -. 


4 When a Releaſe enures by way of Ex ement of an Eſtate, no 
. e either in Fee-Simple or Fee-Tail can paſs without apt 

Words of Interitance. Co. Lict. 273. b. | 
5- Regularly, 


b 368 Releaſe. _ 
when a Man [to whom a Releaſe is to be made, 775 
Releaſ, a 


Regularly w 
Feber at the Time of ſuch e made ot all Right &c. 
eee Co. Litt. 274. gar there need 


6A by Lak for 50o Toms, deſigning that the 
nl 1 Redemption, 4 and to — 
— gw D of all bis Ri Aae 
Ait and Inter he Land; this Releaſe extinguith the Tan? 
tor Years, and turned it into an Eſtate tor Life ; For no Eſtate bei 
ed, it is intended an Eftate for Life. Freem. Rep. 474, 475. pl. 
2 Mich. 1678. gives e as a Memorandum * 
Lander upon a Caſe be was adviſed wich upon. 


—— 


(W. a) Relation. 


N EG by by Means whereof C. is indifted; 


PRA & G ions and afterwards he is arraigned and 
found Nor Guiley ; per Keble the Reſeaſe is good, bur Candy contra ; 
- bur per Omnes, if it had 


been of or of Coafpiencics beter the 
 Acquitral, it had been good. Kelw. 113. b. pl. 48 
. IHA. is 10 B in to be paid if May, and beforethe Nay B 
releaſes to A. all AGions, 1 For when the Day of 
i to the Commencement; per 
3. If A. forges falſe Deeds of B's Land, and B. releaſes to A. all K. 
ns, and afterwards A. proclaims the Deeds, the Releaſe is no Bor in 
er of Falſe Deeds ; becauſe the and not the 
* my Action. Kelw. 113. b. 48. 


— — — 


(X. a) Pleadings. 
Ord, Meſne and T , 


xe for rea- 
ſonable Aid to make his a Knight, where the Lord has releaſed 
to the Meſne &c. There the Tenant cannot plead this Releaſe, 222 
the Meſne to join to bim, n may plead 

and if he retuſes to join, the Tenant thail have Writ of Meſne and m. 
cover For to ſuch Intent is the Joinder of che Meſne to the 
Tenant, to plead fuch Pleas as the Tenant cannot 3 tor a Granger 


e e ee „ pl. 12. cite 


39 E 3 34 
2. In the P alleged that tun bad the Advouſas, 
and made tion to preſent by — that the one preſented, þ in. Le 


other, ſcil. B. granted to 82 Plaint "the next Prifectation; 5 and 
preſented, and A. diſturbed him; and 


rtf endl and the P 

A4. 4 Releaſe 22 of Fe is ks, udgment &c. It ſeems 
char ir is no Plea i! that be ed yo the > _ 
to the Plaintiff, ray 1 

Grant, ICED quod nora ; L. the eater f — 
that he releaſed before the Grant, unk N as 
as he alledged ir, fo fully may the other traverſe it. Br. Negav 


pl. 29. cites 39 E. 3. 37. 


3. Ne Releſſa Pas within the four Seas, is no Plea. Br. Negativs kr 
1 K 


pl. 14. cites 7 H. 6. 14. 


| Releaſe. 
ſeiſer releaſes to Diſſeiſor all 
Diſſeiſee aſes ; "be fi 


f ings. 54. ci 6. : 

6. Where a Man pleads Releaſe of all bis ight which be has in all Fr C.t97. 
thoſe Lands which he had of the Gift and Feoffment of R. he ought to 4 Cur in & 
verr that thoſe Lands at the Time of the Releaſe were the Lands which be of Wrotef 
had of the Gift of the aforeſaid R. bu. Releaſes, pl. 49. T4 bv 4 


Ibid. 395. a. S. P. in Caſe of the Earl of rr 
wbich be has in one Acre in B. called $. which late was R. H.'s where it <was N. H.; yet the Re- 
Jeaſe is good, becauſe there is a ſpecial Name; otherwiſe it is as above of general Words. Note the 
Dicerſty. Br. Releaſes, pl. 49. cites 2 E. 4. 28.—— D 50. b. pl. 8. Mich. 33 H. . & P. by Hor- 


„ The Plaintiff in Writ of Error cannot plead Releaſe of the Deſen- 


dant, nor in Quad ei Deforceat, nor in Scire Facias upon Charter of 


Pardon, nor in Avery ; For in Caſes the Defendant is not of 
. e Agontd, pe in * Quare t, and in Detinue upon Gar- Actions | 
aiſbmeat ; for ir ſeems all one. Br. Re pl. 13. cites 17 E. 4. 43: —— 


and fo is 2 Releaſe of Actions Real. Litt. & 493. cites Hill. 9 H. 6. 57. per Martin, Quod 
tuit conceſſum. | 


8. Error was ſu'd of 4 Judgment in B. R. and the was 
afirmed, and before the Affirmance thereof the Phaintiff in the Writ of 
Error pleaded a Releaſe of the Defendant, which was pleaded in the firſt 


Action, of all Actions, Suits, Executions, and Errors after the laſt Con- 
tinuance, & non Allocatur ; for he is Plaintiff, and cannot in 
Bar, Br. Exror, pl. 182. cites 21 E. 4. 38. 39. | 
9. In Treſpaſs, it the Deſendant pleads a Releaſe of the Plaintiff, he 
ought to /ay that it was after the Treſpaſs. Br. Pleadings, pl. 69. cites 
3 2 


7 2. 
10. In an Afiſe of Novel Diſſcifn, a Releaſe of Actions Perſonal is a 
Lee oo gn 
t ſuch an A rratgned againſt rhe Diſſei d the Tenanr, the 
Difſfeſcr may well plead a Releaſe of AfFions Perſonal to bar the _ 
but not a Releaſe of Actions Real; for none ſhall plead a Releaſe of A- R 
guns Real in an eſe but the Tenant. Litr. S. 494. 4 
cauſe he has no Eſtate in the Land, and none ſhall plead a Releaſe of Actions Real in an Aſhſe, bur 
the Tenant of the Land. Co. Lirt. 285. b. Bat he may plead a Releaſe of Actions Perſonal ; 
therefor for hid Defence he ma plead it. Co. 


Cuſe Damages are to be recovered againſt him, and 7 
Lit 285. b. The Tenant in an Aſſe ſhall plead a Releaſe of Actions Perſonal t the Difſei/ 
For that Plea proves that rhe Plaintiff has no Cauſe of Action againſt him. Co. Litt 285. b. 


I. In ſuch Act ian: Real which onght to be ſued againſt the Tenant of 
the Freebald, If the Tenant has a R of all Actions Real from the 
Demandanr made unto him before the Writ purchaſed; and he 9 
this, it is a good Plea for the Demandant to ſay, That he who 
the Plea had nothing in the Freehold at the Time of the Releaſe > 


„ be no. Canſe to have an Action Real again him. Lite. 
\ 12. If a Diſſeiſor makes 4 
Differ releaſes 1 Aer, 
7 tor Lite, he in the 


; h 3 | | | Ferffment in 
— En Feffees all Actions, — dies, the Survivor ſhall not 
5B 13. IF 


Releaſe. 5 


13. If che Diſſeiſce releaſes to the Diſſeiſor a/l Afions Reals, and the 
Diſſeiſor makes a Feoffment in Fee, and an Aſſiſe is brought ayainſt them, 
the Feoffee thall nor plead a Releaſe to the Diſſeiſor, becauie he is ay? 
—_—_ For a Releaſe of Actions ſhall only extend to 
Privies. Co. Litr. 285. b. , 

14. A. recovers the Arrears of Rent at N:f6 Prius, but before the Day in 
A. releaſes to Defendant all Demands. Per Hobart, if ir had 


it; For he cannot have Audira 
otherwiſe in Caſe of a Common Perſon. 


1 


a Releaſe of all 
Verba, and it | 
that there were ſome Exceptions in the Releaſe, and theretore the Ping 
had Judgment For by Sir R. Crew this could nur be intended to be ſame 
Releaſe, by reaſon of the Exception; And per Whitlock, tor any Thi 
which appears, it might be that this very Action is excepted ; And he. 
cauſe it thall not be intended the fame eleaſe the Plaintiff had Judg- 
1 Palm. 411. Paſch. 1 Car. B. R. Marjorùm v. 
16. A Releaſe of a Recognizance was pleaded to be Ante Emanationem 
Scire Facias, which is Naught; For it might be made before the Action 
brought, and the Plea true, and then the Releaſe is void. 10 Mod. gs. 
Paſch. 11 Ann. B. R. Rogers v. Wood. L 


3 


(J. a) Relieved or ſet aſide in Equity. 


1. FH E Defendant would avoid the Payment of Money upon 4 
Bond, S Ae 
Band entr d into; relieved here. Toth. 99 cites Mich. 12 Car. Top v. 


berts. | 
See (A a) 2. A Releaſe ſet aſide by 4 ſubſequent Accident having Relation to the 
the Caſe at Original Equity. S Paſch. 16 Car. 2. 8 
large. 3. If one will ſeal a Releaſe or other Aſſurance to one in Poſſeſſion for 
never ſo unequal a ation, it ſhall not be relieved by Reaton ofa 
New Title diſcov | 


for K 


4 where there is Suppreſſio Veri, or Saggefiio 
Faß. -Vern. 20. pl. 12. Mich. 1681. Jervois v. Duke. 
$6. pl. 75. Mich. 1682. Gray v. Bull — See Fraud. Broderick v. Broderick. 


$. A Man poſſeſſed of a Leaſe for 3 Lives of a Rectory, deviſed the 
ReRory by his laſt Will, but that being void, it came to his 3 Daugh- 
ters as Coheirs and ſpecial Occupants. There being a Suit touching 
this Rectory in Chancery, the Husband of one of the Daughters fearing 
20 be in Law, and being made to believe that be ſhould be forced to pay Coffs, 
releaſed the Arrears that ſhould be coming to him tor his Share ot the 
Reftory tothe other Siſters, who were to bear the Charge of the Suit; 


5 


his Share of the Arrear amounted to 1000 I. This Releaſe was * 
and Lurford's Caſe cited that a AMiſapprebenſon in the Party thall av 
his Releaſe. Vern. 32. pl. 28. Hill. 1681. Gee v. Spencer. 


4 


WW eee eee eee et. 


RR —@ « 


Upon, 
Husband's 


by 
Son 


2 Bulineſa, 
uy Fretence of Poverty and Kindred, to the Obligee ; neither being 
Notes. 9 M. U 


ved, he was ordered to account for the Bonds and 
duch 11 Geo. Lucas v. Adams. 


— * 


a) In what Caſes a Releaſe and Con mation differ. 
ah Confirmation good where a Releaſe 1s *. 


Y my Deed 
confirm the Eftate of Tenant for Nears, and after the Tenant for Life dies 
—_ Years I cannot enter into the Land during the faid Tha 
Term. Litt. S. 516. a | 
2. But it | by my Deed of Relcaſe had releaſed to the Tenant for Tears ug g 
in the Life-Time of the Tenant for Life, this Releaſe ſhall be void, be- gan d 
cauſe then there was zot any Privity between me and the Tenant for Releafor, 
Yeurs; For a Releaſe is not available to the Tenant for Y bur and by thar 
' where there is a Privity between him and him that releaſerh. Litt. S. 517. — — 
tially hen the Eftate ; but a Confirmation primarily ſtrengthens the Eftate, and conſequentiy fo 
far as the continues, makes it good againſt the . G. Treat. af Ten. 69. 


3. If I be diſſeiſed, and the Diſſiſer mates a Leaſe to another for Tears, I cannot r- 
if] releaſe to the Termor, this is void ; but if I confirm the Eftate of fast the 
the Termor, this is good and efſectual. Litr. S. 518. the Diſlei. 

| ſor, becauſe 
be is pes Stranger to the Freehold ; fo thar the Releaſe is to one that has no Right or Polleſion of 
his own, and therefore it is to him a Releaſe of a naked Right; but I may confirm that Eftate which is 
already in Being in him. G. Treat. of Fen. 70: | 


4 If I be difſeiſed, and I confirm the Eftate of the Diſſeiſor, he hath a A Cmfirma- 
good and righttul Eſtate in Fee-ſimple, 1 che Deed ot Confirmation 1 0 4 2 
"0 Mention be made of bis Heirs, becauſe he had Fee-fimple at the Time % an, 
of the Confirmation; for in ſuch Caſe it rhe Diſſeiſee confirm the State particular 
of the Diſſeiſor, to have &c. to him and his Heirs of his Body engen- Eftate, is of 
der d, or to him tor bis Lite, yer the Diſſeiſor hath a Fee-timple, and is the like 
Lied in his Demeſne as of Fee, becauſe when his Eſtate was coin d, Neef to 
he had then a Fee-Iunple, and much Deed cannot change his Eſtate with= Digeifor 
ont Entry made upon him. Litt. S. 519. during ſuch 


Eftate. 
| which in both Caſes in grad for over. Co. Lin 296. b. 
$. If the Eftate of the Diſſeiſer be confirmed for a Day, or for an Hour, G. Treat. 


be bas @ good Eftate in Fee becauſe his Eftate in Fee-ſimple was of Ten. -1. 
8 d Quia . quod firmum facere 8 
| , Word 


| — (Heirs) be- 
cauſe the Diſſeiſor has the Fee; and when that Eſtate is aſſented to, the Diſſeiſee can never afterwards 
(eſtroy it. o it he confirm the Term of the Leſſee of the Diſſeiſor for ſome Part ot the Years, he _ | 
; — ak 


Bur if 
only ; and therefore the Aſſent bei 
ſtrengthen the Remainder. G. Treat. of Ten. 71. 


ion and Aſſent to that. Eſtate 
Life, it cannot be carried to 


For more of Releaſe in General ſee Comvepances 
— 2 ances Fines, Grant, 


2 * 5 , | 
* IF 8 by 


(A) Remainder. What Perſons may make a Remai 
der to whom, and by what Names. 
[What ſhall be faid a Remainder, and what a Reverfon.| 


, 31, Fine is levied to Baron and Feme, and to the 
che Baron, he being ſole ſeiſed betore, and the) re- 
Baron, | to a Stranger 

tor Life, Remainder to the right Heirs of the Baron. The Bau 
dies; be in Remainder for Life dies, By the Opinion in the Cre 
of Bards, and the 3 C this is no Remainder, bur the 
cannot limit a Remainder to 

never was out of him; pet it wa 


— T Remainder. 373. 


Diudged contra in Banco Regis, per 3 * Juſtices. And hert 15 C. 3. 5. were 
i tited, where Fine was levied to the ? Baron. —— 
Dyer, and Gerrard Attorney General. 
237. b. pl. and render d to hold 
their Lives. ron; but the Fine was net 
received, becauſe a Man cannot entail a Remainder to his Heirs living himſelf, and this by Reaſon of 


the Reverſion faved. Nota. D. 237. b. pl. 31. 32. 

2. A. gives to B. for Life, the Reverter to F.S. this is a good Remain. 80 Redibune 
der. Br. Done &c. pl. 36. cires 1 H. 5. 8. and Fitz. Tit. Sci. tac. 57. „ - of 
- «> Fitz. Tit. Feoffinents 61. T. 18 E. 3. 28.8. P. Br. Grants, pl. 35. cites 21 E. 3. av. And 
fs the Reaſon ſeems to be, becauſe the Deed of every one is moſt Prong againſt bimſel * — 


3. A. made a Feoſſinent in Fee to the Uſe of B. and bis Heirs ; after- Bendl 16. 
wards the Ferffees made Feoffment to cthers, to the Uſe of the faid B. and . r 21. 
bis Wife, for Life of the Wife, and gar warde to the faid B. and bis Heirs; f ,.. 
R died. Per Curiam, This laſt is in Nature of a Reverſion, and not of D.. b. ©» 

+ Remainder ; tor when the firſt Feoffees had infeofPd others to the Uſe 7 Trin. 
of B. and his Wiſe, tor the Lite of his Wiſe, and afterwards to his Tit 8. 8C. 
Heirs, who was Ceſty que Uſe of the Fee- ſimple, the ancient Uſe of || 1 
the Fee was not chang d nor alter'd, but remained &c. and fo was in Buckenham 
Nature of a Reverſion. And. 2. pl. 3. Hill. 29 H. 8. Buckenham's accordingly. 


Caſe. 

4. Leaſe for Life, and afterwards the Leſſor reciting that Leaſe, de- This Cafe 
miled the Remainder to another, Habendum the ſaid Remainder after in D vas 
the Determination of the firit Leaſe for 20 Years. Adjudged that the but ib E 
Reverſion did paſs by the Name of the Remainder, and that there ought with a 
to be an Attornment. 3 Nell. Abr. go. pl. 1. cites 32 Eliz. Dyer 45. 857 * 

$ DJ. 66. 
| pl. 1. Faſch. 31 & 32 H. 8. The Abbot of Keinſham's Cafe. 


FJ. A Man made a Ferff ment, before the Stat:1te of executing of Uſes, to the $ where a 
Uſe of himſelf for Life, the Remainder to N. in Tail, the Remainder to the Han gives in 
right Heirs of the Feoffar ; the Feoffor died, and W. died without Iſue, the 72% "be 
right Heirs of the Feoffor within Age, he ſhall be in Ward for the Fee , te ri-3: 
deſcended ; tor the Uſe of the Fee - ſimple was never out of the Feoffor. Heirs of the 
Br. Garde, pl. 93. cites P. 32 H. 8. - | — 

out of him. Ibid — 8. P. Br. Done &c. pl. 15 cites 4 H. 6. 20. Contra where a Man makes a Feoff- 
ment in Fee upon Condition to re-enſeoff him, and the Foffee gives to the Feafor for Lite, the Remainder oder 

in Tail, the Remainder to the right Heirs of the Froffor ; for there the Fre and the Uſe of it was ent of the 

— 6 and therefore in ſuch Caſe he has a Remainder, and not a Recerſjon. Br. Garde, pl. 93. cites 


6. Where the Eftate is limited in other Manner than the Law would li- 
mit it, it is a good Remainder; for a Remainder to the right Heirs of 
his Body is good. So a Man may limit a Remainder to his own right 
Heirs, and the Heirs of a Stranger. Arg. Roll. Rep. 317. in Cafe of | 
Lane v. Pannel, cites 7 Eliz. D. 

J. A.by Deed reciting that B. held aCloſe &c. of him at Will, granted the 3 XS < pl. 
fame Cloſe zo him for Life, rendring Rent; and by the ſame Deed granted z p. 8, © 
the Rever/ion to C. in Fee. It was adjudged that B. had an Eſtate tor Lite Portman ]. 
by Way of Confirmation, and that a good Eſtate in Remainder is accrued D. 22 b. 
to C. by this Deed ; but it is not a Grant of the Reverſion, and there- Pl 40. 
fore it ſeems that the Rent is payable to A. during the Lite of A. And. 

23. pl. 46. Mich. 13 & 14Eliz. The Abbot of York's Caſe. Quære. 

g. A. made a Feoffment in Fee to the Uſe of himſelf for Life, Remainder 8 P. 3 Le. 
over to the Uſe of T. S. for Life, Remainder to the right Heirs of the Feoffor. = 1 
Agreed per Cur. That the Fee is in the Feoffor, and that the Uſe limited the Court of 
to the Heirs of the Feoffor, is in the Nature ot a Reverſion, and not of a Wards. 
Remainder to his Heirs, becauſe ir proceeds from himſelt, and it is his Anon. — 
- 50 own 1244. Pl. 52. 


Remainder. BAT 


own AR; and therefore he may alien the Land. And. 256. pl. 264, 
Anon. 


"Oliver Breer's Caſe. Ibid. 54. pl. 78. the ſame Caſes reported in the fameWords 
Coke Ch. J. Roll. R. 239. in Caſe of Lane v. Pannel —— 8 P. 8 Mod. 23. Mich. — 
Caſe of Smith v Trigg. 


10. A. the Grandfather, B. the Father, and C. the Son. A. being ſeiſed 

of Land in Fee, deviſed it to B. for Life, Remainder to C. and the Heirs 

Males of his Body, Remainder to his owa right Heirs Males, and the Heirs 

Males if bis Body begotten. A. and B. died, C. died without Iſſne Mal, 

kaving only D. a Daughter. D. and her Husband fold the Lands to J. & 

in Fee. It was argued that this was a Fee-!imple, becauſe immediately 
Deark eſted 


35. pl. 12. Paſch. 30 Eliz. B. R. Smith v. Haus. 
And. 288. 11. A Fine was levied, and the Uſes declared to the Uſe" of bis Wife fir 
S.C. Ad- Life, and after to B. his Son, and the Heirs Male of bis Body, Remainder 
E 5; to the Uſe of the Right Heirs of tbe Conn/or ; This upon Conterence of all 
ſeparates from the Poſſeſſion, 
imſ ought Buns + — ay Mo. 310. 
in Engl $ Caſe, cites Fenwick v. Mitforth.— S. C. cited 13 _ Mich. 7 in Samme's 
Caſe—— $. C. cited Carth. 273. Paſch. 5 W. & M. R K. inthe Caſe of Tipping v. Cofin. — $ C 
cited Chan. Prec. 241. Trin 1712. in the Caſe of Eure v. ome £© i Lis an = 
Ks if A. levies 3 of bimſelf for Life, then to the Uſe of B. his Son in Tail, then to the Uſe 
of the right Heirs of 4— A. has Fee expectant on the Eſtate Tail as a Reverſion, and not as a Remain- 
der. 2 gr. b Trin. 43 Eliz. Bingham's Caſe. . Mo. 607. pl 841. S. C. — Jenk. 267. pl. 77. 
S. C But a Fine by A. to B. to the Uſe A in Tail, Remainder to Conuſee in Fee; This is a Re- 
mainder and not a Re tho” R. had Fee before ; For the Indenture guides the Uſe, and the Fine 

and Indenture make but ove Aſſurance. Jenk. 267. pl. 77. Bingham's Caſe. 


12. If A. ſeiſed of Land in Fee makes a Feoffment to the Uſe binſef 
and Wife, and the Heirs of their 2 Bodies begotten, the Remainder to the 
right Feirs of the Husband, and the Husband dies, an Heriot ſhall be 

paid; For the ancient Uſe ot the Reverfion was never out of the Husband. 

152. Paſch. 36 Eliz. Butler v. Archer 


S.C. + And. 13. 4. infeoff'd F.S. and F. N. in Fee, to the Uſe of himſelf for 30 
197. M 17. Years wit 2 of Waſte during * and aſter 
among the wards to the Uſe of C.. 24 Son A. in Tail Male; and for Default &c. 
Court of irs of A. for ever. Reſol ved by the major Pan 
Ward Thar the Uſe limited to the Right Hein 
Jenk. 243 of A. was the old Uſe, and not a new Uſe; And that C. dying without 
* 38. 8 C iſſue Male has fo determined the particular Franktenement, u 


the Remainder to the right Heirs ſtands, that the Remai 
XI. 1006. the Earl of Bedford 

Tail, reſerving Rent e. Lars — 117 
in Tai i > ame Fine grants 9464 =- 
nement. preditÞ. cum Pertines. remanerems to Conutor and —_— 


3 8 ——ů— 2 


s dich the Rent. 2 And. 131. Pl. 76. Mich. 41 & 42 e 


ah <> 


d i+ (ball be intended as vendring the Tail at one Time, and the Reverfien at ancther and f 
Times; Cd Fines, and ſo hath always been expounded. But it is not fo in Grants by Deed. 
OE. 92. White v. Weſt alias Geri, & C. — Ov. 126. K C 


te. If A. covenants to ſtand ſeiſed or makes Feoffinent to the Uſe of 8. C cited in 
e Life, chen of bis Wife for Life ; and if fo be difurked by bis he Gu of 
hen to the Uſe of the Ke A Remainder in this Annas 

Ce limited to his own right eirs is void, and is the old Revertion, Gu E82. 
and not a Remainder. Mo. 742. pl. 1022. Mich. 41 & 42 Eliz. Barr, reſolved 


in the Courr of Wards. Hill. 42 Eliz. in the Caſe of Leigh v. r 


Fee, to the 


bis Heirs in Fee; and after tbe ta- 
Son, an Infant. Saun- 

in Ward ; For 
not as 2 


1 


r a 


8s 


Ar 


A8 K 


fectly ſtated. 


Reverter. D. 199. pl. NE 
18. If I inſeotf Jenk. 248. 
54.38.— 
. 75,— The itation to my own t 1 
ray J Chan R. 185. in the Caſe Litton alias Strode v. Falkland. 


19. A. ſeiſed in Fee of Bl. Acre,covenantstolevy a Fine to J. N. & JS. G. Eu R 
and their Heirs 20 the Ce of himſelf for Life, and after to ſuch Uſes as be © 35 och 
ſhould by Writing declare; and for Want thereof, in T for him and bis 
Hirt, a Fine was levied. Afterwards A. married M. 

N and A. being ſeiſed in Right of M. of Wh. Acre in Fee, they 
and Fine convey'd it to T. R. and W R. and their Heirs, in Truſt, to 


to the right Heirs 
LT 
their Direction, con 
Lands, to G. and H. and cheir Heirs ; 


ri be ſo long live, Remainder to T 
Temainder to M. for Life, Remainder 10 — 
&c. Remainder to Truſtees to preſerve Ec. And as to White Acre, to 4. 7,9 them, 
0 M. for Life of them and the Savvivor of them, Remainder to A for 99 Opinion; 
22 it &c. Remainder to Truffees and their Heirs, during his Life, to and if it 


"port &c. Remainder to N. for Life for her Jainture, Remainder 75 — 1 
. 2 


376 . 
defire he . hole, and as the ſeveral Eſtates before limited ſhould reſpectively deter 
— mine, to te firſt = B. 2 the Beqy of N. to be begotten, and of the 

udges in i”; Heirs Male of the of ucb firft Son 70 iſſuing, and to to the 2d 
= inclired 3d &c. Remainder to the Heirs Male of emainder to the right Hars 
pretty of A. for ever. Afterwards a Fine was levied. B. and N. had Iifie 8 
ſtrongly, | a Son, and D. a Daughter; Then M. dies, and then B. dies without oche; 
Power to Iſſue than C. and D. Afterwards A. by Will deviſes all bis Manes, Ling; 
ſubject all Tenements, and Hereditaments, in Poſſeſſion, Rever/ion, Remainder, or in þ,. 
theſe Lands petFancy whatſoever, to Truſtees and their Heirs, for Payment of his 
E he * Debts. A. dies, C. dies without Iſſue, leaving D. Ld. Harcoun 
verfion un- held ſtrongly, That the Deviſe by A. was good, and that he might fub. 


Ape ect all theſe Lands by Will, as his old Revertion undiſpoſed of. Ci 
2 and 338. Trin. 1712. Eure v. Howard. 
id, They % 
ig to the from Sun-Riſing to Sun-Serting, but he though uld ; 
5 - Sq ends EP. cn before Lord Oe — who ſent bs 2 — 


: per l Ejefment, and 
then argued at Law ; and ſaid, He thought it a nice Point. Ch. Prec. 455. Stanhope v. Thacker 


EEE 


e Of what Things or Eſtates Remainder may be. 


s.C. cid 1. D. 8 Eli. 253, 102, A Leaſe by Jndenture was made to 


ety Termino 41 Annorum, ſi tam diu vixerit; and if ſte dies 
5" "4 Term pro Reſiduo Termini. 
and Ander- atlin and Dyer, This Remainder is void; Becauſe the Term 


and tie ſame 

— d Cur. Rector of Chedingtcn's Cafe, 
ingly. But Remainder is limited Pro & durante Refiduo dicti Termini 
prædictorum 80 Annorum, and yet not good; But where it is during 
tot Annis de prædictis 80 Annis, tis otherwiſe ; for there it is a good 


Jenk F. 2, A Rent De Novo map be granted for Life, the Remainder over, 
Deviſe ofa and this ſhall be a good Remainder. 7 H. 4. 6. b. 

New Rent in Tail, Remainder in Fee, ts good. Lev. 144. Smith v. Farnaby. _—— Sid. 285. pl. 20. 
„ 18 Car. 2. B. R. 8. C and it is good by way of Remainder, ard fo a judgment of C. B. was 
| md. 

The Grant for Life and the Remainder, being both by one Deed, was held good. Br. Done &c. pl. 
58. cites 8 H. 4. 19. Bur Ibid. pl. 54. cites 15 E. 4. 9. contra; For that which commences by the 
fame Grant for Term of Life cannot remain to another. But Brooke makes a (Quere. Such 
Grant was held good by Littleton; Bur Brian e contra. Br. Grants, pl. 45. cites 15 E. 4 8. but Brooke 
thought it good if all is by one Deed. 8 

It a Rent De Noto be granted out of Land by A. to B. for Life or in Tail, Remainder to C. in like 
manner, it hath been held, That tho this Limitation to C. cannot be good by way of Remainder, be- 
cauſe A had no Eſtate in the Rent remaining in him when he made the Grant to B. yet it ſhould be gad 
1 way 8 New Grant and Creation to commence futurely ; But this cannot be to but with a £efference; For 
if the Grant were by denture between A. of the one Part, and B. only of the atl er Part; Now C. being 
no Party to the Decd, can take nothing by it, except by way of Remainder ; but if he were Party 
the Indenture, or if the Grant were by Deed Poll, to which all Men are alike Parties, then it may per- 
haps enure as a future Grant to C. Wentw. Off Exec. 254, 235. 


—— 


(B. 2) Remainder of Terms by Deed. Good. 


I. A Slignee of a Leaſe in Truſt to aſſign it over to Truſtees to Uſes 
agreed upon, in which himſelf was to have Eſtate tor Lite, and 
after to his Children, and for Default, to his Sitters, athgns the Lo 


l 
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wich Limitat ions in Tail, Remainder over, (in Truſt) which, cho? void Fon 
Law, vet is g by Intent in Equity, and the Aſſignce's Executor ſhall 
not have ir, yet ſuch Executor ſhall pay the Teſtator's Debts our of the 
Profits, it the hath not Aſſets. Chan. Rep. 15. 2 Car. 1. Powel v. Moul- 
"I Remainder of a Term limited to Baron and Feme, end tothe Children 
of their 2 Bodies to be begotten, is no Eutail in Law, nor have the Iilue 
living at the falling ot the Remainder any joint Eitate with Bar 

and Feme. Chan. Rep. 111. 13 Car. 1. Ireland v. Pain. | 

3. The Lord Chancellor and the Judges did deliver this general Opi- S C. & P 
nion. That the Limitation of a Term to ſcveral Perſons ia Remainder aue —_ tw by 

"ag -» if ſuch Perſons be all in * Bei aad particular the Coun- 
after the other, if ſuch Perſons be all iu ing, aud particularly named, ſel in one 
can in no wiſe tend to the Entail of a Chattel, or creating of a Perpetuity, uniform 
tur the limiting of it to a Perſon not in Being, does; And where a Per- Opinion — 
ſon has ſuch a Truſt ot a Poſſibility in the Remainder of a Term limired yn Caſcs 
alter Perſons all in Being, he has good Power to declare and make a Diſ- , — . 

; | In ee ee ut tho 
polition of the Truſt ot ſuch a Poſſibility, but the Limitation of a Re- the Trutt of 
mainder in Poſſibility of a Chattle Real to the Heir of a Perſon limiting, à Term may 
the ſeuue is a void Limitation ; and the Eſtate in Point of Intereſt does re- be limited #2 
vert and fix in the Perſon that made ſuch void Limitation. Pollexf. 31, — Penſcrss 

* o . . at are 11 
32. Jan. 30. 14 Car. 2. Goring & al. v. Bickerſtatt & al. — 73 
ther, becauſe the ſame is transerrable, vet it cannot be good leyend 2 Limitations to 5 

10 K r | 3 | 34 Perſen uct i 
Being Char. Caſes 33. in the Caſe of Sackvill v. Dobſon. 3 

It was agreed per Counſel, ard fo declar'd per Cur. That the Go-vera! Rule that had hir':erto obtain, 
was, That you might limit a Term to as many Perſons as you would, one after another, that were 4 
Ejſe at the Time ot the Limitation, and one Ste fa tner to a Perſon not in Eſſe; but that there could 
de but one Contingent Remainaer of a Term for Years. Vern. 235. Patch. 1684. in the Caſe of Mat- 


ſenburgh v. Aſh. 


4 Limitation of the Truſt of a Term was to Baron and Feme, and the 
lngeſt Liver of them for Life, and after to the Eldeſt Iſſſle of them, they had 
then ao litue. This is a good Limitation; and the Limitation to Baron 
and Feme, and the longeit Liver of them, is but one Limitation. Chan. 
Caſes 33. Mich. 15 Car. 2. Sackvill v. Dobſon. | 

5. Truſt of a Term to A. for Life then to his eldeſt I/ze Male is a good 
Remainder. Pollex. 26. Cotton v. Heath. | 

6. A. having Iflue B. and C. and the Defendant D. his Sons, and Chan. Caſes 
being poflerſed of ſeveral Boillaries of Salt Water for feveral Terms of 8 2 [3% _ 
Years, by 2 Deeds afigned the fame to T. W. and T. S. in Truft for dingly— 
bimjcif tor o Tears if he ſo long lived, and alter in Truſt for M. his Nie &. C. cited 
fer 60 Tears, if ſhe fo long lived, and atterwards 2s to Part in Truſt jor b £4 Nor- 
B. ia Caſe he /arvived A. and M. tor the Reſidue of the Terms, and di- C. C8. 
refts the Truſtees to a igu to B. accordingly, and if B. dies, living A. and be- 33, 36. in 
fore Aſie nuent, leaving a Sea, then to aſſign the «hole Term to B's eldeſt ime Duke of 
Sn, and if ao t B Dag hters it any, and if B. dies without Iſſue be- Nortolk's 
fare Afigniucat, or hu. ag hae, if his Iſſue dic before Affignaent, then in 5,000”, 
Truſt for C. aud the Heirs of his Body, and for Default ol ſuch Iijue, is Chan Rev. 
Truft for D. for the Rejidue of the Term; And as to the Reſidue after the 239. in S. C. 
Deaths of A. and. H. in Trift for C. in cafe he ſurvive A. and M. for all 2 W's 
the Reſidue of the Terms, and directs the Truſtees upon Requeſt to al- — og aut 
hgn the fame accordingly ; and if C. before Aſſignment dies having Iſſic, in the Cale 
then to aſſign to his eldeſt Son, if any, and ii none, to his Daughters; of Stanley 
and if C. dies without Iſſue, and before Afignment, or having litue, and V+ Lc 
his liſue dies belore Alignment, then the Truſtees to permit N. and the E.irs = later 
2 Body, and for Want thereof to D. and the Heirs of his Beay, and lor cited in, 
R 


of the Rolls 
ant thereof to the Executors &c. of C. to hold the fame during the C. of 
endue of the Terms. B. died without Iſſue iu the Life-time of A. aid Sued 9. 
M. and then A. and 1M. died, and C. ſurvived, and entered, and enjoyed FETCH» 
the N hole, and died before any Alſſignmeat made to him wi out ue In- e eee 


teſtate, aud Adminiſtration of his Eſtate was granted to the Plaintiif l- it was cite! 
SD | lizabeth ur en- 


—— 
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he 94 d declared 


Nortolk's Ettate ever veſted in him, and that Elizabeth, as Adminittrers af 


Cate, fol. was well intitled to the Truſts of all the Term, and decreed 


r . the 
57 Nee —— Pollext. 35, 36. 1 July 21 Car. 2. Wood & al. v. is 
35» 36.) and ders & 
* — Th that Caſe the Doub! i dent to the 
erved, That in aſe there was a 2 yours t to the veſting the w 

of the T. rm (viz.) not only L's. dy ng without Iſſue before Aſſignment; Bur if he had Iſſue, vo 4g 
ſuch Iſſur bi fore Aſſignment ; It he had Iſſue a Son, that Son would not have taken at his Birth: - 
if he had died before he had or could have taken any Aſfignment of the Term, and the Father had died 
u iĩthout any other Iſſue, the Truit of the Term would have gone to C. Beſides, there is a Uyirg wit 

out Iſſue of B. precedent to C's taking, which perhaps might take in Grancchiidrenas well as a — 
Daughter ; Put theſe Contingencies being of Neceſſity to happen within the Compais of 2 Lives, and ro 
contingent Eſtate ever veſting, this ſolemn Refoluticn held the Limitation to C. to be a goodLimi 
ration. | 


5. C. Mod. . A. poſſeſſed of a Try of aTerm, ſettled the fimeby Deed in kin 


yl for Life, then to his Wife for Life, then to 1/f, 2d &c. Sons of their we 


Finch held dies, and the Heirs Male of the Body ot tuch rt, ad &c. Sous, and if 
it a void no Sons, then to Daughters. A. and his Witedied ; there was 4 Daugh. 
Remainder, ter living at the executing the Truſts, and the was the only Chill, and 
— living at the Death of the Father and Mother; decreed the Limiration 
upon ſo to the Daughter void. Pollex. 40. 23. May 1674. Burgeſs v. Burgeſs, 
many, and 
22 Contingencies, for otherwiſe it would be a Perpetuity ; And he ſaid he would allow one 
Contingency to be good, viz. That to the iſt Son, tho the 1ſt Son was rot in Elle at the Time of his 
Deceate ; Ard he taid, he did deny my Lord Cckz's Opinion in Leon. Lovet's Caſe, which ſays 
that in Caſe of a Leafe ſettled to ore, and the Heirs Males of his Body, when he dies the Eſtate is de- 
termined ; for he [viz. Ld Coke] faidir ſhall go * to his Executars *10 Rep. 87. a. b in Leon. 
Noveis's Caſe ſays, The Heirs ſhall not have it but the Execurors, becauſe it is a Cluttel oaly, which 
cannot be intailed. S. C. of Burges v. Burges. Paſch. 26 Car. 2. Chan. Caſes 229, 230. that Ld K. 
Finch declared the Limitation void, becauſe it was a remote Truſt, and tended to a Perpetuity.— Fin. 
Rep. 91. S. C. — 8. C. cited by the Maſter of the Rolls. 2 Wm's Rep. 624. Mich. 1732 
in the Caſe of Stanley v. Leigh. | : 5 
The Maſter of the Rolls, in the Caſe of Stanley v. Leigh. Mich. 1-32. cited this Caſe of Burgeſs 
v. Burgeſs, and remarked it, that it ought to be conſidered that this was a Decree of Ld. Not- 
ingham's own, and at the Time when the Principle laid down by him afterwards in the Duk: of Nor- 
folle's Caſe, of a Man's having as much Power over a Term as over an Inheritance, had not obtained, 
nor is it very probable that ir did occur to him; Beſides, that it is eaſy to imagine he would make large 
Conceſſiors in order to leſſen the Number of Reſolutions he was to encounter in the the Duke of or⸗ 
folk's Caſe ; That theſe Concefhons too were made in the firft Argument, and the 2d Argument ſhews 


piainly that he 7 er ſtronger ia his Opinion as to a Man's having as much Power over a Term as an In- 


heritance. 2 Wm's Rep. 625. 


Chan. Caſes. 8. A. afigas a Term in Truſt that himſelf oni receive the Profits 
* during his Lite, then that M. his Wife ould for her Life, then that B. bis 
Vern. 462 2 ſhould for his Life, and after B's Deceaſe that Bs Child or Ckil- 
in the Caſe ſhould tor Lite, and for Want of ſuch Iſſue, or aſter the Death of 
of Hayward ſuch to permit C. &c. as is limited above to B. and then to permit D. 
v. Rogers. during her Lite, and after, in the ſame Manner as to B. and tor M ant of 
ſuch Iſſue, or atter the Deceaſe of ſuch Chiid or Children of D. to per- 

mit the Executors or Adminiſtrator of M. Wife of the ſaid A. to receive 


the Profits during the Reſidue of the faid Term, and then to permit - 


nother, and ſo on. The Lord Keeper declared that the ſeveral Tft 
being expreſly limited for Life do not tend to a Perpetuity, and fo the Re- 
mainders are all good. Pollex. 38. Mich. 1674 Oakes v. Challont. 
Fin. Rep. 9. A. poſſeſſed of a Term for 80 Years in Lands, aiſigned the fame to 
181.8 C. W. R. and W. 8. upon theſe Truſts; That R. thould enjoy the fame 
accordingly. during his Life, and then M. his Wiſe during her Life, and after, 
to permit ſuch Child and Children, as the jaid B. and M. thoul 
have of their Bodies begotten, and their Child or Caildren, 7 


tf, as 0 Ms — 
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their Aſſigns, to enjoy the tame tor the Reſidue of the 80 Years, and 
for Default of ſuch Iſſue, then to permit the Heirs of the ſaid A. and their 

Axecutors &c. to enjoy the Premitles tor the Reſidne of the Term then 
do come. B entered and enjoyed, and made his Will, and the Defen- 
dant M. his Executrix, and died; ſhe proved his Will; C. was the only 
Illue and Heir of B. and ſurvived his Father, and atterwards died wich- 
out Iflue, and Adminiſt ration ot his Eſtate was granted to the Deſendant 
M. Atterwards A. made his Will, and the Plaintiff K. his Executor, 
ind died, and they proved his M ill; The Ld Keeper declared the Li- 
timation in Truit to che Heirs of A. which is to take Place after the 
Meſne Remainders of B. and M. cannot by Preſumption ot Law take 
Place during the 80 Years, and tends to a Perpetuity, and therefore 
void, and the whole Intereſt veſted in the Defendant and her Aſſigns, 
uud allowed the Plea, and as to the Leaſe diſmitied the Bill. Pollext. 
42. Mich. 26 Car. 2. Knight v. Knight. 
10. ARemainder after Limitation of a Term 0 an Iſue Male is void ia 
Law. 2 Chan. Rep. 120. 28 Car. 2. Still v. Linn. 

11. A. being poltetied of a Term of 200 Years, ſettled it by Deed 8. C argned 
upon ſuch Truits as he ſhould atterwards declare by another Deed. by Sir 
x by another Deed declared and limited the Truſt of the Term 20 Pyar ann 
C. bis ſecond Sen, and the Heirs Males of bis Body, provided if B. —— — 
his eldeſt Sou die wit hot Iſſue, or his Wife enſeint, living C. ſo that the This Decree 
Earldom of Arundel deſceuds on C. then the ſaid Term ſtall remain to D. was after- 
bis third Jun, and the Heirs Males of his Body, with like Remainders in — * 
Til to his other Sons ſucceſſtrely ; Atrerwards B. the eldeſt Son died with- 3 = 
\ut Iſue in the Life-time of C. fo chat the Contingency of the Earldom Car 2 bur 
deſcending on C. did happen; The Queſtion was, Whether this Limi- "= after- 
tation of tne Term in Remainder to D. was good or not, it being not I 
to veſt in him till atter the Death ot B. without Iſſue, and living C. * — | 
L4. Chan. Finch decreed this a good Limitation, tho the 2 Chief Jul. ed in he 
tices and the Chief Baron, who atfifted him, were of a contrary Oni. Hout of 
nion. 3 Chan. Caſes. 1. &c. 34 Car. 2. The Duke ot Nortolk's Cate, Lo, fon | 
or, the Doctrine of Perpetuites. | er the Lord 
| reverſed, — Charles Howard r. the Duke of Norfolk. S. C. 2 


12. There is a great Difference as to Limitations of Terms in Cross, The Truft 
and ſuch as attend the Inheritance ; The 1it. cannot be limited to one after of a Termin 
the Death of another without Iſſue ; bur the latter may, if the Inheritance — * * 
be fo limited, bur not elſe. Per the 3 Ch J. 2 Ch. R. 243. 34 Car. 2. otherwiſe , 
in the Caſe ot Howard v. D. ot Norfolk. | | Equity than 
| ths Elare of 


a Term in 


1 Per Ld. C. Nettingham. 2 Ch. R. 23 5. in the Caſe of Howard v. Duke of 


13. Settlement of a Term on a Marriage in Truſt to the Husband for | 

> : f oy Chan. | 
ie Remainder to I/, Son till 21. then * 4 1/f Hon for the — þ of - 5. S. bd 
ys, bus * if be the 1ſt Son die before 21, then to the 24, and every ard ibid. 
= ” is Thi Manner; ay 2 ſuch Son, or if all die before 21, Jul _ 
& Hill. 1684. Mafſenburgh v. Aſh. . 505 injon 
and Contingencies in the Decd of Truft being li eat 3 Remainders 
Years, are goed, and the Lord K wer dectired Rümfeif of the — fall within the Compaſs of 21 
nm 316—— See Chan. Prec. 25 Mobs i wt Lang 1690. in he Cre — „ 


14. A Term was limited to to A. for Life, then to B. for Life, then to 
fach — * or leude at his Death, and for Want rich 300 to C. 
© > | | : 7 - , 
. ph emainder to C. be good. Vern. 461. Trin. 1687. Hey- 
': Þ-% 


380 Remainder. va 


Jo 213. 15. A. poileſſed of a Term tor Years grants the Term 4% h. for Lis 
Baker „Lee Remainder to C. 3 is e 5 =_ inthe Cate ot a 3; ul, or C 
* A/ſjenmeat ly wayof Truft, the Remainder over is good. Arg. 2 U 

3 pl. 316. Fx ab gh the Caſe of Hide v. Parkes. 3 
8. C cite 16. A. polieſied of a Term tor 999 Years, demiſed to J. S. for gg, 
_ Years ia Truſt for her ſelf for Life, then to B. ker Son for Life Remain. 
Wm's Rep. der to. M. the Wije of B. for Life, then to the 1f San during the Relidue of the 
98. C Term; and in grand, | Iſſue of ſuch iſt Son, then zo the ad, and ah 
bur Lord (. Sons of B. and M. equally to be divided berween them, and in Detault 


Cou per taid f Iſiue of B. and M. then to B. during the Retidue of the Term. Ld C. 


it muſt b * 
pas wb Cowper was of Opinion that as there never was any Son, Lit only a Dangh. 
that if the ter, the Limitation was good to the Daughter ; that in caſe ot an expreſs 
Limitation Deviſe to the 1/f Son during the Refidue of the Term Remainder to the Dough. 
ob pub ter, it there be ao Son, the Remainder to the Daughter will take Place; 
veſicd, the and where it is deviſed to the 1 in Tail, that gives him the whole 
Remainder Term only by Conſtruction in Law, and an Eſtate by Conti ruction of 
over had Law cannot be greater, or of more Force to make void a Remainder, 
| 88 + than an expreſs Limitation ot the Remainder ot the Term. 2 Vern, 600. 
more than a Mich. 1707. Higgens v. Dowler. 
Limitation | 3 TE 
of a Truſt of a Term two Ways, viz. If there be a Son by the Marriage, then to that Son; but 
if a Daughter and no Son, then to that Daughter; ard thar this is net ro renate a Continnency 
being confined to a Life in Being. =— 1 Salk. 156. S. C. by Name of Eiggiss v. Derby. Bur the 
Limitation there is expreſſed to be 7o the firſt Scn of the Lolirs of VU. and . and the Heirs Male 
of the Bcdy of fucb ſrl Son &#c. And that Ld C. Cowper was of Opinion, that had tue Limitation to 
the Sons ever Effect, and the Eftate veſted, the Remainder to ihe Dangliter had been id; 
but as there was no Son, it was good; But that upon reading the Settlements it aprared to be thus, 
viz. And in Default of I ue Male of the Bocy of B. then to Daughters, Ard thetetfore wy. cs held that B. 
rook an Eſtate Tail, and fo the Limitation to the Daughters vid, being iter a plum Limitation in Tail 
to B. Ld C. Talbot in the Cafe of Clare v. Clare ſaid that ti Cafe of Higgins v Dowler is very 
imperfectly reported, and was upon a Demurrer where Things me rot argucd with thin Nicery which 
they are uon arguing the Merits of a Cauſe. Caſes in Chan. in Ld. Paibor's Time. 26. Paſch. 1-34 
—— — 2 Wm's Rep. in Caſe of Stanley v. Leigh, the Maſter of the Rolls cites this Ca c of Higgins v. 
Dowler, cf which he ſays he has a farther MSS. Report; Ard in his Argument there ſays it is obſer- 
vable, that tho rhe 2 printed Books (viz. Vern and Salk.) diiter in wording the Linitaciors, vet they 
agree in the Point reſolved by Ld Cow per, and the only one argued beſoꝛe him, which was, Thar the 
Limitations of the Truſt of a Term by a Marriage Settlment to the Father for Life, Remainder to the 
firſt, and other Sons, ard the Heirs of their Bodies reſpectively, Remainder to the Daughters, were 
good, and there happening to be no Son, the Remainder to the Daughters would take EtteEt ; That nore 
of the Reports ſay what became of it, but all agree that the Point was fo reſolved; ani that by ſome 
Notes taken by Mr. Goldesborough the Regiſter then in Court, of which his Honour had a Copy, it 
appeared to have really been ſo, and — to thoſe Reports as to the Eſtate ve ſting, or not vetting; 
But as to what Salk. ſays about reading the Settlement, and finding the above Words in it, and tiatÞ 
reaſon of them the Limitation to the Daughters was held void, that that could be ro Ingredient in 
the ent of the Court; For on arguing the Demurrer the Court cannot go out of the Pleadings; 
and fo that this muſt be a Miſtake, and that he ſuppoſes the Bill was read, and not the Deed. 2 Was 
Rep. 626, 627. Mich. 1732. | 


17. A. on Marriage of B. his Son with M. with whom he had 2gol. 
Portion, aſſigned a Term of 1000 Years, ::: 7;/t to peomuit B. tt take it! 
Profits for his Life, and after to permit MM. jr tor Lije, Reminder 79 75? 
Heirs of the Bodies of B. and M. tor the Relidue of the Terin. NI. dies 
leaving Iſſue. B. aſſigned to I. S. who brought a Bill, but upon the Rei- 
ſon of the Caſe of and Spooner, in which it was decreed tha: 
the Heirs of the Body ſhould take as Purchators, it u as diliniticd at the 
Rolls; But upon Appeal to the Ld Keeper, and after Scareu ol Prece- 
dents, it was decreed for J. S. the Atiignce, chat the whole Term 
veſted in B. and that the Heirs of the Bodies ol B. and M. could not take 
as Purchaſors; That if the legal Eftate had been fo limite, B. muit habe 
taken the Whole, and the Truſt of a Term muſt be governed by the ſame 
Rule. 2 Vern. 668. Hill. 1710. Webb v. Webb. | : 

2 Vern. 692. 8. A. poſſeſſed of an Exchequer Aunui.y of 14 per Cant. /or og Near 

S. C. covenants with Truſtees to pay it to his Wile tor her ip ire Tit, and 
and aiter their Deaths to the Child or Children begotten between them, 
and for Default to his own Executors or Adminiſtratore In the E _ ; 


mY — ́qe . -ꝛk(—kỹᷓ —æL EEE — ; 
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c cooper held that it may be good I way of Covenant, tho? it 
- not 21 by way of Limztaticvn. G. Equ. R. 9. Trin. 1 Geo. 
. Grey. 

1 ſeifed in Fee, grants to F. S. bis Execrtors Gt. for 99 Tears in 
Truſt fer himſelf and M. his Wife for Life, and atrer the Death of the 
Survivor, for the Heirs of their 2 Bodies, and alter in Truſt for the Heiss 
of the Body of A. and in Default of ſuch Iſſue in Truſt for the Heirs of tl e 
123 of A and M. They have Iſſue B. a Son. A. dies; then B. dies an 
Infant without Iflue. MA. adminiſters to A. and B. and affirns to F. N. 
The Queſtion was it the Aſſignment was good to J. N or if the Term 
ſhould be attendant on the Reverſion and go tothe Heir ar Law ; But on 
Conſideration of this Cate the Maſter of Rolls decreed tor J. N. the Af 
tignee of M. and that the Term ſhould not be attendant on the Inheritance; 
For that the Party who raiſed this Term, and had Power to ſever it from 
the Inheritance, thewed his Intention ſo to do by limiting the Truſt to the 
Survivor of him and his Wife, and the Heirs ot the Survivor, which tho' 
ir was a void Limitation, yet ſuſſiced ro ſhew his Intent to fever ſuch 
Term fromrheRevertion. W m's Rep. 360 376. Trin. 1717. Haytor v. Rod. 

20. A. poſſeſſed of a Term of 1000 Years deviſed it to Traftees for ſo 
many Tears thereof, as B. his ——_— live, and after his Death in Tit 
for the Iſſue Male of B. lawfully begotten for ſo many Tears of the ſame as 
ſuch Iſue ſkould Ive ; And when the Iſſue Male ot B. thould happen to 
be extinct, then in Truſt for his 24 Son C. fer Life, Remainder in Truſt 
for the Iſſue Male of C. tor ſo many Years &c. the Eldeft to be 3 
before the Youngeſt, Remainder to the Iſſue Male of the Name aud Family of 
the Clares, which ſhould be next of Kin for all the Reſidue of the Term; And 

made B. ſole Executor and Reſiduary Legatee. A. died. B. died without 
Ine Male. Ld. C. Talbot ſaid that two Queſtions had been made. 1. 
Whether B. took Eſtate Tail, or tor Lite only. 2d1y,\V herher if he took 
for Lite only, the ſubſequent Accident ot his dying without Iſſue Male, 
or rather his never having had any Iſſue Male would let in the Limita- 
tion to C. the ſecond Son; As to the firſt, he was of Opinion that B took 
but an Eſtate for Lite, and diitinguiihed this Caſe from that of Ring 
'v, Melling, which was in Caſe of a Freehold, which may and muſt de- 
ſcend to the Iſſue; bur in the Principal Cafe it is only of a Leaſehold, 
which, without a particular Proviſion can never deſcend, but muſt go in 
a Courſe of Adminiſtration, and here ir is expreſly limited to B. for Life, 
and ſhall not be inlarged by any ſubſequent Words, efpecially when iz 
the Limination to C. he explains what he meant by Iſlue in the firſt Part; 
For there he gives it * T9 the firſt and every other Son, aud the Heirs Male The 
of their Bodies; So it is plain that he intended that every Iſiue to be born * 1 
of B. ſhould take, and fo the Limitation to C. too remote, and cannot the Cc E 
take Effect. adly, That the ſubſequent Accident of B's dying wit bout Inte as above. 
w2ll not better the Caſe ; And decreed the Term [as belonging] to B. he 
being Reliduary Legatce ot A. his Father, and from him to the Plaintiti, 
who was B's Executor. Caſes in Chan. in Ld Talbor's Time. 21 to 27 
Paſch. 1734. Clare v. Clare. | 


5— 
— qc 


(C) Upon what Eftate it may be be limited. 
A is not good without a particular Eftare in the % the 
x Creation, Vor con- 


firms the 
2 of his Tenant for Years, the Remainder in Fre, this Remainder is void, becauſe tlie Eſtate fur 
ears was made before the Rewainder, and not at the Time of the Remainder made, and he ſhall not 
take it as a Grant of the Reverſion, inaſmuch as he is not Party to the Deed. Arg Pl. C. 25. b Paſch. 
4E. 6. InCaſe of Colethirſt v. Bejuſhin. See (C. 2) | 


2, I a Grantee of a Rent-charge grants ir to the Tenant of the 
nd tor Years, the Remainder over t9 another, this is not a good 
5 E Remaindcr, 


5 Her. gs 


Remainder, decauſe the particular Efare is ſuſpended in the Cop 
re Tf ase „ ES renane for his L 
3. Ik a Seignio granted to the Tenant for his Life 

none over, this is a votd Remainder. D. 3 # 4 Pa. * 
Br. Grams, 4. If J leaſe Land to a Man who is not capable as to a Monk ſor 
pl — 53. Ates Lite, the Remainder over in Fee, the Remainder is not good, he, 
Br. Deviſe cauſe there is not any particular Eitare, 9 P. 6. 24. b. 
P 


I. 5. cites 3 
H 6. 23. 8.8. P. per Coke Ch. I. 2 Bulſt. 292. cites S C —— P. per Mountague 
PLC. 35. a. in Caſe of Colethirſt v. Bejuſhin. 21 


le awine F. Soif @ leaſe be made to J. S. for Lie, where there is nor any fich 


acation jn rerum Natura, the Remainder over, the Reinainder is not 
of the Ab- 5 
of Hale. Decauſt there it is not any particular Eitare. 9 ). 6. 24. b. 
e tundamentum ct. 
e, or à 


Gijt in Tail be made, the Remainder to the Abb:t of the Dale and his Succeſſors, this Remai-1der is good, 
if there de an Abbot made during the particular Eftare. Co. Lit. 264. a. | AE 


Br. Grants, 6. But if a Pan deviſe to one for Lift who is a Monk, the Re- 
pl 133- cites mainder over, the Remainder is good, becauſe the Intent ſhall be 
3 Dd. takenina Devile. 9Þ.6. 24. d. 

viſe, pl. 5. 

om 23S. C— 8. P. per Coke Ch. J. 2 Bullt. 292. cites 8 C. S. P. per Lords Com- 
miſſioner Maynard. 2 Vern. 139. pl. 137. 1690. in Caſe of Lovcr v. Needham. 


5%if Tam . 80 if the Devile be 10 J. S. for Life, where there is no ſuch 
e, © rerum Naa, the Remainder over, the Remainder is good. 5 Þ. 


in Rerum 
Natura at 


the Time of 


6. 24. b. 


abe Deviſe, and be in Remainder not, yet this is good if he in the Remairder be in Eſſe at the Tine 
when the Remainder falls; as a Leaſe for Life to J. N. the Remainder to the right Heirs of W. N. 
who is alive at the Time &c. Br. Deviſe, pl. 5. cites 9 H. 6. 23. "i 


If a Man 8, I the Eſtate of Leſſee for Lite is confirmed in Tail, the Remain- 
2 a der over, this is a good Remainder, 2: E. 3. 49. b. | 

r confrems the Eſtate of the Leſſee, Remainder over in Fee, this is a void Remainder, * becauſe this 
cannot commence but with the making of the Eſtate; but where a Man leaſes for Term of another's 
Life, 2 the Tenant of the Land for bis Life, the Remainder over in Fee, this 
is a good Remainder, for there the Eſtate of the Land is changed and enlarged; and yet there are no 
Words of Gift nor of Grant. Br. Done &c. pl. 45. cites Doct. and Stud. Lib. 2. cap. 20. fol. 94 
5 the Confirmation does not enlarge nor change the Eſtate Precedent. Br. Eſtates, pl. 80. 
cites S. | 


9. A Man leaſed to a Feme for Years, and foe took Baron; the Leſſor by 
Deed per Conceſſs, remiſi & quietum clamavi confirmed their Eftate to them, 
and to the Heirs of their Bodies, the Remainder to the right Heirs of the 
un is a good Tail, and a good Remainder. Br. Eitates, pl. 85. 
cites 6 E. 3. 19. | io 
10. A. granted the Rever/fion of a Tenant in Dower to B. for Life, Re 
1 S. in Fee, this is a good Remainder. Br. Done &c. pl. 53. 
cites 41 E. 3. 28. e 
It is no Fee „ Eſtate be made to J. S. and his Heirs during the Life of J. N. 
— a ſpecial this is only an Eſtate for Life, upon which a Remainder may d 
Hob. 323 by the Common Law ; per Coke at the End of Chudleigh's I 
: Rep. 140. b. cites 11 H. 4. 42. a. 39 E. 3. 25. b. 7 H. 4 46. a 8H. 
4 14 b. 7 E. 3. 48. b. D. 253. a. | f 
12. If there be Mayor and Commonalty of D. and the Mayor dies 2 
Grant made to the Mayor and Commonalty of D. is void; but in chat Caſe, 
if a Leaſe for Life be made, the Remainder to the Mayor and Commonalty 
of D. the Remainder is gopd, if there be a Mayor elected during the 
particular Eſtate. Co. Litt. 264. a. 


13. C. 


4. tots + e——_ 
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Remainder. 38 
13. Covenant to tand ſeiſed to the Uſe of himſelf for Life, Remainder 
to B. for 89 Years, if C. fo lung cu live, Remainder after C Death 
1 D. in Tail. Adjudg'd, that the Remainder to D. is good, it being up- 
on a Term of 89 Years, which is longer than the Law intends a Man 
can live, fo that the Law takes Notice of the Lite of a Man, bur if ic 
had been for 10 Nears, if C. fo long ſhall live, then the Remainder had 
deen a void Remainder. Arg. Litt. R. 370. 34 Eliz. C. B. in Keeble's | 
Caſe cires Lord Derby's Caſe. : 

14. A. is Leſſee at Will, Leſſor leafes ro A. for Years, Remainder to B. And forthe 
in Fee, this is good without —_ For Po eſſion countervails Livery. ny. _— 
D. 269. b. pl. 20. Marg. cites Paſch. 38 Eliz. C. B. Cooper v. Cal- h/ wamnc- 
3 3. 

that a Gift in Tail &c to Leſſee at Will, or Tenant at Sufferance, is good without Livery and Sciſin: 
Noy. 56. Cooper v. Columbel PT. 


15. Covenant to ſtand ſeiſed for Acquaintance Sake, to the Uſe of A. 
fir Life, and after for Conſanguiaity to the Uſe of B. in Tail or Fee; the 
"Rematnder is goa, ard yet the particular Eſtate is not altered, but re- 
mains in the Covenantor during the Lite of the Ceſty que Vie. Arg. Mo. 
310. in Englefield's Caſe. h 
16. A Remainder cannot be limited or expeCtant on a limited and 
/ified Fee-fimple ; tor all the Eſtate of the Land is in the Feoffee. 10 
Rep. 97. b. A Note of Ld Coke in Seymour's Caſe. 5 
17. It Lands are given to one and his. Heirs as long as F. S. bas Iſſue Roll. Rep 
of bis Body, the Remainder over, this is a Fee- ſimple determinable, and 333 LE 
the Remainder is void; Per Doderidge J. 3 Balk 184. Trin. 14 Jac. ridge 8 
B. R. in Caſe of Cooper v. Franklin. 


ke Ch ]. 
Hill. 13 Jac. B. R. in S. C.—S. P. Arg. Roll. Rep. 357. in Caſe of Bennet v. Sir Richard Lewknor. 


13. A. feis'd in Fee made a Leaſe to J. S. and W. R. to hold to them 
for go Nears, if A. ſo long liv'd, in Truſt tor A. to receive the Profits du- 
ring her Lite, and that after her Decea/e one Moicty ſhould be to B. and 
the other Motety to C. their Executors, Adminiſtrators and Aſſigns ſe- 
verally and reſpectively, for the Term of 1000 Fears. The Court did ob- 
ject, and doubt that the Remainder was void, becauſe, iſt. It ſhould 
not paſs to them by Way of preſent Eſtate, becauſe they were nt Parties 
ro the Decd. 2dly. It cannot be a Contingent Remainder, being a Re- 
mainder for Y ears 1 on an Eſtate tor Years, and there cannot be 4 
Contingent Eftate for Tears, becauſe a Leaſe tor Years operates by Way of 
Contract, and therefore the particular Eſtate and the Remainder Eſtate 
operate as two diſtin} Eſtates grounded on ſeveral Contracts. Raym. 
140. 150, 151. Paſch. 1653. C. B. Corbet v. Stone. + 

19. Deviſe to A. for 15 Years, Remainder to the right Heirs of F. D. is 
not good, bur a Deviſe to A. tor 15 Years, Remainder to the firft Son of 
J. D. is good, becauſe Deviſor takes Notice that he hath not a Son, and 
intends a future Act. Per Bridgman Ch. J. Raym. 83. Mich. 15 Car. 2. 
C. B. in Caſe of Bate v. Amherit and Norton. 3 

20. A Deviſe to an Infant Ex Ventre [a Mere, for 15 Tears, if it be with 
2 Remainger over, is good by Way of Executory Deviſe. Per Brid 
Ch. J. Raym. 83. Mich 15 Car. 2. C. B. in Caſe of Bare v. Amberit. | 

21. AnEfate at Will may, without Doubt, be limited to commence after 
the Death of another. Sid. 347. Mich. 19 Car. 2. B. R. in Caſe of Geary 
v. Bearcroft. 

22. An Efate for Life ſettled by Deed of A. to B. will not ſupport a 

tingent Remainder given by Will of A. to B. See 4 Mod. 316. Mich. 
6W.& M. B. R. Moor v. Parker. 

23. It a Gitr be made to A. and his Heirs while ſuch a Tree ſtande, no 

emainder can be limited over, and yet there may be a wh — of 

| everter. 


| Reverter. 1 Salk. 31. pl. 9. per Cur. Hill. 19 W. 3. C. B. in Caſe of 
Eyres v. F | 


» - 


— 


(c. 2) Mere it may be limited cut hunt a purticulx 
Eſtate. | 


Executry 1. X Particular Eftate is n neceſſary is 4 Deviſe ; for if a Deviſe 
Decife needs A. for Life, where there is #o ſuch Perſon, Remainder to * 


na particular 


Eſtate ro Fee, N ſhall rake, tho there is no Eſtate precedent. Per Harper |. pj 
„ C. 414. Mich. 13 & 14 Eliz. in Caſe of Newys v. Larke. J 
r it ſhall 

deſcend to the Heir till the Contingent happens, and is not like a Remainder at Common Law, which 
muſt veſt Eo Inſtante that the particular Effate determines. Per North Ch. J. And the Cate > md 
Lands were deviſed to A. till B. ſhould attain his Age of 21, and after he ſhall have attained his (id 
Age, then to A. and his Heirs for ever; and if he dies before that Age, then to the Heirs of the Body 
ot B. and their Heirs fot ever. It was held that a Fee veſted in A. pretently ; fo that tho? A. died before 
21, his Heir ſhall take. 2 Mod. 289. Hill. 29 & zo Car. 2. C. B. Tailor v. Biddal. S. C. Freem. 
Rep. 243. pl. 256. faysthe Court inclined accordingly, but does not mention that Judgment was given. 


2. If Land is deviſed in Tail, Remainder in 7:i., and the firf Dei 
ſee diſagrees, he in Remainder thall have ir. Per Harper J. PI. C 414 in 
Caſe of Newys v. Larke. 5 

3. Remainder to 4 Uſe does not want a particular Eſtate to ſupport it, 
for they are two ſeveral Eſtates; fo that there is no Neceffity by Way 
of Uſe for the one to have Aid of the other. Arg. Mo. 310. in Engle- 
field's Caſe. f | | 

Noy 43: 4 A. deviſed Lands to M. for 5 Wears, to commence at Michaelmas next 
ſeems to be after the Death of Teffator, Remainder to M. and his Heirs, A. died befote 
S. C. Payne Michaelmas ; this cannot take Place Eo Inſtante, that A. died, becauſe 
v Ferra', _ of the Term for Years coming between A.'s Death, and the Commence- 
cordively.. ment of the Leaſe ; but being in the Caſe of a Deviſe, the Freehold in 
S. C. cited the mean Time ſhall deſcend to the Heir of the Deviſor; and fo the Re- 
Arg. 2 mainder adjudg'd good. Cro, E. 878. pl. 8. Paſch. 44 Eliz. B. R. Pays 


B. R 
Tein. 1722. in Caſe of Gore v. Gore. 


Skin. 351. . Husband and Wife covenant to levy a Fine of the Wife's Land to the 
| — Uſe of the Heirs of the Body of the Husband on the Wife begotten. Here is 0 
Mich. W. Eſtate for Life to the Husband by Implication, becauſe che Eltare was 
& M. S. C. the Wite's, to which he is a Stranger; and fo the Limitation void; ior 
— taking it as a Remainder, there is no precedent Efate of Freehols to ſup- 
2. Fun is port it. 2 Salk. 675. Hill. 3 W. & M. B. R. Davies v. Speed. 
Fadgroent was affirm'd in Parliament—Show. Parl. Caſes 104, . C. affirm'd —Carh 262. Hl 
Wen in R R. adjudged. | 


12 Mod. 77. 6. A Grant of a nem Office in Futuro, is good and is not a Grant of 2 
S.C.—Skin. Remainder or Reverſion, ſo as to need the Support of ſome — 
446 = Eſtate, but it is only a Grant of a Future Intereſt, or of an Intereſt to 
r commence in Futuro, when there is one in Poſſeſſion. Carth. 330. 


. 334. Trin. 7 W. 3. B. R. in Caſe of the King v. Kemp. 
S. C. accord 


ac | ; 3 3 
nel — 4 Mod. 275. S C adjudged accordingly.—2 Salk. 465 S. C. adjudg' accordingly. Aud ve | 
err new Rent. 88 


(C. 3) 
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i 
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z) bai is a ſufficient Particular Eſtate. Van o 
(C 3) . Ke _ 


. A - Seigd of Lands in Fee, makes a Leaſe or Nears to B. Remainder A Contingent 
o in Tail to C. Remainder to the right Heirs of B. in this Caſe B. Remainder 
has nothing ia the Fee, it is a Contingent Kemainder to the Heir of B. * 
C. dies without {{ſue in the Life-time of B. the Remainder is void, tor the — 
F ion and Support ot this Contingent Remainder tails, becauſe it becanſe of 
to have a Freehold to it when the Remainder f. 
in this Caſeit is not ſo, for C. died without Iliue in the Lite-time of B. and sagte 
I duri 


uring his Lite cannot have an Heir; in this Caſe a Leaſe tor Years Ag ver 
made by B is of no Eiect any longer than tor the Years firſt limited to Cur. 1 
him, for he has noching in the Remainder. Jenk. 248. pl. 38. =. 
| in Caſe of Scattergood v. Edge. 1 Rep. 135. Per Gawdy ]. in Chudicigh's Cale, 


2 A. levied a Fine to R and C. with Remainder to A. for 80 Years, if The Re- 
be thould fo long live, the Remainder to D. All the Juſtices held, That r 


the Remainders are void, becauſe the Eſtate of Frankrenement during d Seu 


all 
the Life of A. does not paſs by Render out of the Conuſees; but the had been fur 
Inheritance remains in the Conuzees. Mo. 488. pl. 686. Paſch. Years, and 
38 Eliz. Holcraft's Caſe. | * 
the Uſe declared over from the Conuſees, if this had been a good U'e by the Principles of the L-w 
Ibid. | - 


3. A. deviſed to Truſtees and their Heirs till J. S. Pall be 21, and then to 
&, and for Want of ſuch Iſſue then of N. J. S. died betore 21. Per 
nard Ld Commithoner, This is not ſuch a Remainder as tho” the Parti- 
cular Eſtate fail, the Remainder thall be void. The Fee is deviſed to 
the Truſtees, and lodged in them, and no abſolute Term carried our, bur 
only a Direction how to diſpoſe the Profits till J. S. be 21. 2 Vern. 138. 
Pl. 137. Paſch. 1690. Lever v. Needham. | 
4 A. ſeiſed in Fee, by Deed and Fine conveys to Truſtees for 70 Tears, But where 
if A. ſo long live, Remainder to Truſtees tor 3apo Years, and ter the ar the 70 
h of A. then to his firſt &c. Sons in Tail Male, whether this is a U. . t A. 


zood Remainder to the firit Gr. Son? The Court took Time to con- 4 ork” 
tider. 2 Vern. 370. pl. 334. Mich. 1699. Penhay v. Hurrell. med = 
22 — l . Be. 


veſted in A. s eldeſt Son. 2 Vern. 754 pl. 659. Mich. 1717. Elie v. Usburn. 


5. A. ſeiſed in Fee deviſed to B. his eldeſt Son for 30 Nars, of he ſo And k can- 
ſhould live; and as for my Iuberitauce after the ſaid Term, I deviſe the E de an 
Jams to the Heirs Males of the Body of B. and for Default of ſuch Iſſue, then Deve; for 


0 C. This Deviſe to the Heirs of the Body ot B. is void in its Crea- then the Li- 
tion; for Want ot an Eſtate of F d to ſupport ir, it is void mitations 


a Remainder, and the Remainder to C. takes Eltect preſently. 1 Her are 
Salk. 226. Hill. W. & M. B. R. Goodright v. Corniſh. F — 1 


1 d; 

For it is limited expreſily as 4 Remainder. 12 Mod ; ; 
: 53. $. C—— ——Comb. 254 adjud aſch. 6 
W. M. B R— Skin. 408. S. C. Ard for 1 — of Yue of B. then to C. for Life, ,-- + C's De- 
_—_— Son in Tail, and ſoon. B. ſuffered a Recovery, and died. It was held that this Recovery did 
not bar C. for B. had no Freehold, but «vas only Tenant for Tears with a Cutingent Remainder, which 
Gon. not having a Particular Effate to ſupport it; ſo that the Franktenement was veſted in C. and 
Fong” Fee def to B. yet he remains Tenant for Years, and there can be xo Merger; for B has the 
Be tenement. 2 Vern. 735. in the Caſe of Newcomen v. Barkham, cites the Ciſe of Long v. 
umont in the Houſe of Lords, where a Deviſe was to the Heirs Male of Eliz. Long lawfully be- 

— and for Want of ſuch Iſſue to his own right Heirs; and that ir was there held good, altho' it 

= not *aid (to the Heirs of her Body) and that the Deſcription ſupplied the Want ot thoſe Words, 
and they were made good by Wards — I ſee Abr Equ. Cafes 214 S. C where it vas 
h 5 F a&rd ed 


* * — 
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adjudged in the Exchequer contra to the Caſe of Goodright Corn iſh. but that 32 was 


in the Exchequer Chamber; and that Reverſal was revers'd in the Houſe of Lords, tho' 10 of the ] "d 
were of Opinion that the De viſe was void. Mich. 1713. between Beaumont and Lg — Was f 


229. S. C. in the Exchequer, by the Name of Darby ſon v Beaumont, but S. P not taken Node c 
6 Mod. 13 6. In a Scire Facias on a Jud inſt Tertenants, it was 
88. | ng by Special Verdict, That a] S. being feel in Fee, conveyed by Lt 
ciferen Releaſe tu Traſtees and their Heirs, 10 the Uſe of himſelf for gg Nears, Re. 
Point. mainder to the Uſe of Trufees for 25 Tears, Remainder to the Heirs 
. Male of his oxn Bedy, Remainder to his ows right Heirs ; the Queſtion 
was, Whether S. was Tenant in Tail, or only Tenant for Years: And the 
Court held the Limitation to the Heirs Male of the Body, to be void, 
becauſe there was no preceeding Eitate of Freehold limited to ſupport ir, 
and it fl.all not be implied contrary o the Intent of the Conveyance; 
and if it could be implied, it muſt be out of the Eſtate given to the Heirs 
of the Body, which cannot be, becauſe this is a new Uſe, whereas 2 Re. 
ſulting Uſe is always from the old Eſtate and Parcel ot the old Uſe; and 
here the Eſtate rakes Effet by Tranſmutation of Potletiion out of the 
Scifin of the Truſtees, and not like Fenwick and Dilford's Caſe, where 
the Owner com enanted to ſtand ſeiſed to the Heirs of his Body: And yer 
per Powel J. Even in that Caſe, if there had been an expreſs Eſtate li- 
mired to the Covenantor, it had been otherwiſe. 2 Salk. 679. 680. Hill. 
1 Ann. B. R. Adams v. Tertenants of Savage. 


— — 


$ 


(C. 4) What is a ſufficient Particular Eftate, here there 
is a Freehold. 


1. J Eaſe to one for Life, Remainder to the right Heir; this is a good Re- 
| mainder to vett on the Death of Leiſee for the Inception in his 
Lite. Roll. R. 215. Per Coke Ch. J. Trin. 13 Jac. B. R. in Caſe of 
Harris v. Auſtin, cites 7 H. 

2. A. leaſes Land for Life to B. the Remainder to the Heirs of the Bud 
of J. D. B. in the Life of J. D. ſurrenders to A. the Leſſor; the Leaſe, not- 
withttanding the Surrender, ſhall ſupport the Contingent to the Heirs of 
the Body ot J. D. ſo that it J. D. dies, having Iiſue, in the Liſe-rime of 
B. the Iſſue ot] D. ſhall rake the Eſtate. 2 a8. pL 3% 

3. Leſſee tor Life, Remainder for Life, Remainder to the right Heirs 
of J. S Leſſee for Lite makes a Feoſ ment in Fee; F. S. dies in the , 4 
time of him in Remainder for Life; this Right of Remainder for Life f 
ports the Contingent Eſtate. Jenk. 248. pl. 38. a ; 

4. If a Leaſe be made to A. for the Lie of B. the Remainder to C in 
Fee, A. dies betore B.] An Occupant enters; nete is a Remainder without 
a particular Eſtate, and yet the Remainder continues good. Co. Lit. 
298. a. 5 

5. A Rent is granted to the Tenant of the Land ſer Life, the Remainder 
in Fee; this is a good Remainder, albeit the particular Eitate continued 
not; for Eo Inftante, that be took the Particular Eſtate, Ec Infeante ue 
Remainder veſfed; and the Suſpenſion in Judgment of Law grew after 
n Particular Eſtate. Litt. 298. a. 3 

6. If a Man grant a Rent to B. far the Life of 4. che Remainder 15 % 
Heirs of the Body of A. this is a good Remainder, and yet it mul 
upon an Inftant. Co. Litt. 298. a. 

7. If Hir diſſeiſes bis Tenant for Life, and after makes a cem Effi 
Life to bim, the Remainder in Fee, this Remainder is void, becauk - 
Tenant for Life is remitted to his Eſtate, which was made long beſore "he 
Remainder l ; ſo that the Eſtate Precedent was not made ar 


Time of the Remainder, and therefore the Remainder is void. Ag. PL 
8.5 


C. 25. b. Paſch. 4 E. 6. in Caſe of Colchirſt v. Bejuſlin. 
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wn” It the Heir endows his Mother, the Remainder in fee, the Remain- 
der is void, tho Livery and Seiſin is made to the Feme, becauſe the 
Power has Relation to the Death ol the Baron, Cauſa qua ſupra. Arg. 
PL C. 25 b in Cafe of Col thirſt v Bejuihin. ä 
9. It Feme is Tenant for Life, and Confirmation is made to her and ber 
Husband, this enures as a Remainder to the Husband, and yet it does 
not pals out of the Leilor at the Time of the firſt Eſtate. Per Hales J. 
Pl. 3 x. b. in Caſe of Colthurſt v. Bejuhin. ; 
10. A. tor Advancement ot his Son, and of his Name, Blood and 
poſterity, covenanted to ſtand ſeiſed to the Uſe of himſelf for his Lite, 
and after 70 the Uſe of bis Son and ſuch Wife as he ſpall mirry, and the Heirs 
Male of his Body. A. dies, and the Son marries ; the Conſideration raiſes 
the ſaid Uſe to the Wite, and the I. tate of the Son will ſupport this Con- 
tingent Remainder to the Wite till the Marriage, and then the Eſtate of 
the Son will change trom Eſtite Tail to him alone to @ Joint Eſtate to 
him and his Wite, and che Heirs Male of his Body. Jenk. 328. pl. 52. 
cites Trin. 5 Jac. in the Court of Wards. | 
11. A Caſe upon a Demurrer, by Directions out of Chancery ſor the S. C ; 
Opinion ol the Judges was, viz. A. ſeiſed of Lands, ſett led them to the 543- 534. 
Uje of Hin ia Tail, Remuinder to Truftces, in Truſt to make Leaſes as a 
P:ioure jor his Nephew and Mieces, and in Default of ſuch, tor a Provi- 
fon jor 4:5 03:4 ers; and in Cate none ot his Erothers or Sifters, or any 
of their Children be living, then immediately, or after the Terw of 21 
Hears ended, to tue Uie of B. and C. and D. his Brothers ſucceffroety iu Tail 
Male. Remainder to the Leſſor of the Plaintiff. A. died withuut Iſſue, B. 
and C. died without Iſſue Male, but B. had Iffue a Daughter, and A. bim- 
ſelf had V/fers living. Retolved per Cur. That all this is one Sentence, 
and a Condition precedent, that none of his Brut hers or Sifters, or any their 
Children ve then living, which is not in the Cale, and 10 all the Remain- 
ders void, and Judgment tor the Detendants. 2 Lev. 157. 158. Hill. 27 
& 25 Car. 2. B. R. 1 8 _— 3 ; 3 
12. Eſtate for Life given e4 will not fupport a contingent Re- 2 Vern. R 
Lat. 3 67 1 in n there is no particular — ſupport 455. & F. 
ſuch Remainder ; fo that in ſuch Cafe no Eitate Tail paſſes, bur he has $5, Eee 
only Eſtate for Lite. 4 Mod. 316. Mich. 6 W. &. NMI. Moor v. Parker. for Life, 
former Derd will not ſupport a Remainder which was not created with it, but was mn by — * 
Deed. Arg and the Court ſeem d to think the Remainder void ; (but no Judgment was gien.) 2 Jo. 
124. Intratur. Trin. 30 Car. 2. B R. Key v. Gamble. Feme Tenant for Lije. Baron deviſes to the 
Hers of tle Body of the Fome, if they attain to 14 Years ; ſhe hus afterwards Iſſue, but before this Liſue 
comes to 14 Years ſhe ſuffers a Recovery; this is not a Remainder, but an executory Deviſe, and tho 
the Wife has Eſtate for Life, yet this is a ne Deviſe to take Place after ler Death, and is not as a Re- 
mainder joined to an Eſtate. Lev. 135. 136. Snow v. Cutler.—Raym. 62. S. C-— Sid. 153 S. C. 


13. A. upon the Marriage of B. his Son with C. ſettles Lands 10 B. for 
Lie, Remainder to C. for Life, Remainder to the Heirs of their two 
Bodies, Remainder zo f. in Fee. B. and C. by Deed and Fine mort- 
5580 in Fee; and ſubject ro the Mortgage, the Lands are ſettled to the 
Vie of B. for Life, and after B's and Cs Death, to the Heirs of the Body 
40. by B. to be begotten, Remainder to the right Heirs of B. After the 

ot B. C. ſutiers a Common Recovery ; Queſtion was, it the 
Eftate to C. for Lite by the firſt Settlement, and the Limitation ro the 
Heirs of her Body by the ſecond, did conſolidate ; and if it did, Whe- 
ther C's Eſtate was alienable within the Statute of 11 H. 7. 20. Ld 
Might doubted it they did not conſolidate, tho by ſeveral Deeds, and 
fad the Authorities are only in the Affirmative, that if by the ſame 
Deed, they ſhall confolidate, nor Negatively, chat it by diſtarent Deeds 
they thould not; and cited the Caſe of Pybus v. Mitford, where no 
expreſs Eftare for Life was limited, but aroſe by Implication, and there 
It Was held that the Eftate was conſolidated. - 2 Vern. R. 486. pl. 441. 
Hill. 1704. Clifton v. Jackſon. | 


I 4 A. 
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14. A. deviſes all bis Free bold, Copyhold and Leaſebe la, and all bis Ri 
and Perſoual Eftate not beiore devited, to 3 Truſtees, their Heirs, E. 
ecutors and Aſſigns, in Truſt to pay bis Son B. an Annuity ; and if he 
thould have any Child or Children, he gives the Reſt, and Reda 
the Rents &c. ot his faid Truſt Eitzce during B.'s Life, for the Education 
and Benefit of B's Child or Chuldren; and then goes on, and gives after . 
Deccaſe a Mowety of the Truft-Eftate to ſuch Child and Children as R. ſball 
leave, their reſpective Heirs &c. and gives the other Mciety to the Child and 
Childrea of C. bis Grandſou, and every other Child and Children of D. his 
Dang hter, their Heirs &c. And if B. dies without Iſſue, he gives the firſt Inis. 
ty to C. and ather Child and Children of D. and their Heirs, &c. 2.7 direct; 
an annual Payment to ſuch Wife as B. ſpall marry. A. died, B. married and 
had Iſſue a Son and a Daughter, and died; atterwards C. married, and 
had Iſſue K. a Daughter, and died. It was objected that this Limitation 
was not good tor the Da of C. to rake b it; becauſe the Truſt 
Eftate determini B's 


pends the 
Teftator's Intent, as to the Continuance of the Eftate deviſed to 2 


whether he intended the whole Eſtate to continue in them, or 
whether only for a particular Time or Purpoſe : It an Eitate be limited 
to A. and his Heirs, in Truſt tor B. and his Heirs, then it is executed 
in B. and his Heirs ; but where particular Things are to be done by the 
Truſtees, as in this Caſe, the ſeveral Payments that are to be made to 
the ſeveral Perſons, it is neceſſary that the Eſtate ſhould remain in them, 
fo long ar leaſt as thoſe particular Purpoſes require it; that no Authority 
has been cired ro warrant the Doctrine, that in cafe of ſuch a general 
Limitation to Truſtees as the preſent Caſe is, that they ſhould have but 
a particular Intereſt, and then that Intereſt to determine; ſuch a Caſe 
might indeed be framed, bur was never intended here, there being 
Purpoſes to take etject, which ds andere Inner than the LATE 
and the taking it in ſo confined a Senfe, would be making a forced Con- 
ſtruction to diſappoint the Teſtator's Intent, which was to make aninnre 
Diſpoſition of the legal Eftare to the Truſtees; and that the Whole there- 
fore being in the Truſtees, ſupports the ſeveral Uſes that are to ariſe out 
of their „ Which continuing in them till the Birth of the Plain- 
riff, is good either Way, whether it be taken as a future Limitation, 
or as a contingent Remainder of a Truſt. Caſes in Equ. in Ld Talbots 
Time. 145. Mich. 1735. Chapman v. Bliſſet. 


— 
2 — 
o 


(D) To whom it may be limited. 
1. IJ a Ban leaſes for Life the Remainder to the right Heirs of the 
0 Donor, thi 
a 


, is a void Remainder ; becauf he cannot make 215 
Fee, without departing from the Fer out of hin. O. 
4 Fineto the 4 Þ 5+ 156. 24, | 


Uſe of Ml. . 
his Wife for Life, Remainder in Tail Male to B. his Son, Remainder to bis cn right Heirs. B. did cu. 
at Ie; A. in the Life-time of M. the Tenant for Life made a Leaſe for Years and died; Adjudged, 
that this Leaſe was and the Limitation to his own right _— 
void. Cited in d Trin. 31 Eliz. B. R. in Caſe of * 
i everſion and no Remainder ; and Gawdy fab, 


it 
his 


— —- — - — —— —— 7— . ooo -- . 
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iS were Popham then Artoruey General, ard (cke now Attorney General; Becauſe as they held 
the Fine or a Feoftment is a Determination of all the old Uſes in the Feoffor or Conuſor, and the Li- 

ation upon the Feoftmenr is to be ſaid wholly New. And. 283 pl. 297. S. C. adjudocd ac- 
ndingly. —— Read & Morpeth v. Errington. S. C. Adjudged accordingly. Cro. E. 321. pl. 10. 
Paſch. 36 Eliz. B. R. 


| 4 mite * . | | The riaht 

2. A Rewatitder may be limite 2 to the right Heirs of J. S. J. O. —_—_ 
being dead, and Hts right Heir ſHall take it. 11 P. 4. 74. By this fir an 
Name. 9 D. 6, 24. Purchaſor, 

| and ſhall 

rot have his Age. Pr. Done &c, pl nt. cites 8. C. IF a Leaſe for Life be made, the Re- 
minder to the 1i”/ 2 Hirt of J. S. J. S. being then alive, it ſuſficeth that the Inheritance puſles preſene- 
ly out of the Leſſor, but cannot veſt in the Heir of J. S. Becauſe, living his Father, he is not in re- 
rum Natura, fur Non eſt Hæres viventi,: ſo as the Remainder is good upon this Contingent viz. if J. S. 
die during the Life of tte Leſſec. Co, Lit. 378. a. 

So if a Rent be granted for Life unto the rin Heirs of J. S. who is alive, the Remainder to T. K. Now 
all the Grant is void, becauſe there is not any Perſon who may take immediately, and the Remain- 
der cannot be good but in Reſpect of the particular Eftate, unleſs in ſpecial Caſes. Perk. 25. S. 53, 


2. So if J. S. was alive at the Time, if he dies before the particular 5 8 * 
Eſtate derermines, for the apparent Expectancy which the Law has, A ., _ 
that he ſhall Have an Heir. 9 Þ. 6. 24. Contra 11 0. 4. 74. Name of 

| | Purchaſe. 
Br. Done &c. pl. 25. cites 12 H. 7. 25. —— Ibid. pl. 33. cites 12 E. 4 2. pl. 37. cites 32 H. 6— 
S. P. But if there was no J. S. at the Time of the Remainder made, but an 7. F. is born afterevards, 
and has Iſſue, and dies before ſuch Time as the Leſſee for Life dies, yet in ſuch Caſe the Heir of 
JS fhall teke nothing after his Death. Br. Dore &c. pl. 22. Cites 2 H. 7. 15. —— Br. Grants pl. 
151. cites S. C. | 


4. F the Eſtate be made to one for Life, Remainder to another, Br Done &c. 
emainder to the right Heirs of the Leſſee, thts is a good BLe.naitncr 8 — 
in Fee, 11 Þ. 4. 74. Agreed, 8 

. Jf a Dan ſurrenders a Copyhold to the Nc of J. S. for Life, the See Copy- 
Remainder to the Nſe of an Intant en Ventre fa Mere, this 15 a $220 * 
Remainder, * 1171 8 born 4 the Time of the Creation . e. 
thereof. 13 3d, B. agree — 
6. It a Rent be granted wnto F. S. for Life, the Remaiuder in Fee un- 
to bim who ball firſt come to Pauls the next Day in the Morning, this Re- 
mainder is good upon Condition, viz. if J. S. doe not die before the 
Time, and alfo if one come to Paul's the next Day in the Morning, and 
it be who firf# comes is act a Monk, or other Perſon who is diſabled io take 
by the Grant. Perk. S. 56. | | 

7. % it the Remainder be granted uato him whom F. F. ſball name, 
«bin 3 Day &c. Perk. 26. S. 56. 


— 0 mms 


(E) By cat Words it may be created. 


IJ Fa Ban leaſes for Liſe, and chat after his Death, the Lands 8. P. by 
Redibunt to another, — is not a Remainder, tho” it be „ 
mitean of Remanevunt. 18 E. z. 28. | qt 
in Cate of 


Hlandford v. Blandford. cites $ E. 3. 18. but it ſhould be as in Roll.——PL C. 170. b. in Caf: of Hill 
v. Grange, cites 8. C. 


2. A. gives Land to J. S. in Tail, and 1 Default ef Iſſue to N. N 
avendum in Tail. It is a good Remainder by this Habendum, without 
2 Word of Remainder ; per Cur. and well, for the firſt Words of Gift 
extend to both. Br. Done &c. pl. 38. cites 9 E. 2. & Fitz. tit. Feofl- 

ments &c. 107. 
5G | 2. It 


390 Remainder. 
3. If Land be given is 1% Baron and Feme, and to the Heirs of they 
et aliis H.eredibus eorum „i Heredes de Corporibus corum exeuntes deficeren; * 
if the Sou of the Baron and the Daughter of the Feme Intermarry, and the 
Baron and Feme die without Iſſue of their Bodies, the Son of the Baron and 
his Feme (Daughter of the Feme) thall not inherit, and yer the one js 
Heir to the one, and the other is Heir to the other. Per Preſton. 
Quere & ſtude inde ; tor this ſeems to be a Remainder in Fee which thatj 
ſurvive. Br. Tail & Dones &c. pl. 12. cites 5 H. 5. 6. 
4 Leafe for Lite to A. and that afterwards B. ſhall have the Profits i, 
a good Remainder. Per Haughton J. Roll. R. 319. cires 36 H. K R 
Hurt. 87. and ſays it is much ſtronger in a Deviſe. 
S. C.— Put F. J. S. made a Leaſe for Life to A. Habendum to A. and B. and C. ang 
where» D. for Term of their Lives, and the Lives of either of them ſurvivins fac. 
Leaſe was wy 7 | rooms ſuc 
made to G. cee; adjudged that B C. nor D. can rake by way oi Remainder, which 
y Deed Poll cannot be joint, becauſe of the Words (ſucceſſively &c.) and in Succeſ. 
abendum to ſion they cannot take for the Uncertainty, who thall begin and who ſhall 


22 tollow. Hob 313. pl. 390. Trin. 27 Eliz. B. R. Rot. 850. M indſmore 
ſucceſſively, 


cut Scrituntur & nominantur in Ordĩne; G. died, and then the Wifedicd. Reſolved that this was 3 good. 
ſtate in Remainder to the Daughter, becauſe the ſubſequent Words Sicut Ecribuntur &c. make their 
Eſtates certain enough, and ſhall be taken tv be, Sicut ſcribuntur & nominantur in endem Charm 
— fr pl. 320. Mich. 11 Jac. C. B. Hill v. Grubham. 8. C. Le. 246. pl. 300. Grubham's Cale 
accordingly. | 


(F) No fhall have the Remainder. 


S C Roll. 1. I F a Copybold be ſurrendered to the Uſe of a Feme Covert and a 


— - I Stranger, the Remainder to the Rigi.t Heirs ct the Bodies of the 


13 Jac. B R. Baron and Feme hegatten, and after the Feme dies having lilve by the 
ibid. z:-. Daren, pet he ſhall not have the Remainder during the Life of tic 
Pl. 28. 4 1 Baton, For he ought to be Heir of the Bodies ot Foth, who ſhill 
Sill. u. habe it. Reports 13. Ja. Lane v. Pannel. 14 Ja, Adjudged. 
I. 3. Hill. | 8 
33 B. R. Bur the Report there (as it is printed) is not very clear, there being in the State of the Cafe, 
che Word (Surrender) twice, which, i the 2d Place where it is merticned, confounds the den e; bur zf- 
terwards the Stranger ſurrendered his Mci-cy to the Baron and Feme and their Heirs, and ticy weread- 
mitted accordirgly, after which the Baron ſurrendered it in Fee to J. D. who wasacmirred; after this tae 
Feme died leaving Iſſue, and chen the Baron died. Adjudged per tor. Cur. That the Iſſue cannot have 
Treſpaſs ; For when the Stranger {urrendered '\is Miety to the U e the Baron and Feme, this wasa 
Severance of the Jointure between him and the Feme, and the Baro:1 aliening the Whole, the Alience 
had a Moiety for the Life of the Feme defeaſible by the Feme, and the other Moiety for the Life of 
the Stranger, and then when the Feme died, the Eſtate of the Defendairt the Purchaſur] is determined 
as to one Moiety, and then the Remainder of that Moiety ought to veſt [if at all] but the Iſſue (wh 
was the Plaintiff) being H-ir of the Body of the Feme begotten by the Baron could not take the Remain- 
der limited to the Right Heirs of the Body of the Baron and Feme during the Baron's Life; For during 
his Life he cannot have an Heir, and he that ought to take the Remainder muſt be Heir of the Body, 
both of the Baron and Feme, or otherwiſe he ſhall not take (as the Court held ſtrongly) and rherefore 
the Remainder of the Stranger as to this Moiety [is gone] and contequently tho the Baron afterwards 
died yet (the Iſſue ſhall never have ir. ] 


Dal.20.pl.8. 2. So if the Baron makes Feoffment to the Uſe of his Wiſe for Life, 
2& 3 P.& the Remainder tothe Right Heirs of the Bodies of the Baron and en- 
— the Jſlue of their Bodies ſhall not have the Remainder during the 
cired Le. Life of the Baron, tho the Baron has not any Eſtate in the Land. 
202. pl. 38. D. 1 Ba. 99- 71. 

liz. B. R. in the Caſe of Al len v. Palmer. 


3 


1 
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a Tf a Man deviſes Land to 2 tor their Lives, Remainder to their "Chis Caſe | 
2 Sons, equally to be divided, and to their Heirs, and Each to be the — 1 ym 
other's Heir, and that it they both (naming them) die without Iflue, ard not be- 


that it ball remain to another; By thoſe laft Morbs this is an Eſtatt ing in the 
Tail, and after that one dies without Iſſue, his ſhatl ga ta him Report of 


in Remainver. I. 12. Ja. B. Belalbed per Cur, betweeen Johw Nn of en 


| Ccurt 

thought it was inſerted in his — upon the Report of ſome other Perſin, ard not by himſolf, 
and to confirm this, a Report was ſhewn by Dolben . * a very fair Ms. of a (ate |, Ichnſon 

Smart of the ſame Year and Term, and inthe fame Court which the Judges thought to be tac 
Caſe intended in the Abridgment ; But the Caſe was of a Surrender of Cuſtomary Lands, and not upon a 
Deviſe; And it was agreed upon the Trial at the Bar, That if a Copyhold be ſurrendered to the Uſe of 2 
Sons in Teil, and if one dies without Iſſue, the ether ſhall be bis Heir, and if both die wwithcat [jue, then to 
the Uſe of another in Fre, and after one dies without Iſſue the Survivor ſhall have the Whole. 2 Jo. 
2-4. Mich. 33 Car. 2 B. R. in the Caſe of tHoimes v. Meynel. — 2 Show. 138, 139. Mich. 32 Car. 2. 
B. K. in 8. C. by Pemberton Ch ſ. accordingly, and that was ſcarce of Age ſuſficient to report at 
that Time, — Ray m. 455 in S. C. accordiagly. 


4. It a Man dei iſes to ]. his Son in Taile, and that if he dies without Cownden v. 
Iſſue, it thall remain to the Right Heirs and Poſterity of the Deviſor 1 * 
and his Name ſdt ever equallyts be divided between them, Part and pi. 1181. 
Part alike, and dies, and after I. dies wichour Iiſue, there being at Hill. 11 
the Time ot his Oevite and at his Death 2 Daughters of the Sitter of J. © B. The 
and one G. the Uncle ot J. In thts Caſe the Uncle, tho he is — oe 
near of the Name to the Devilor, pet inalmuch as he is not Þcir to — 5 
the Devilar, the Oaughters being alive he cannot take it by tzz Oe Hob. 29. pl. 
viſe; an3 therefare tye Ocvile is vom, and the Daughters tall have 13- accor- 
the Land as next Hears at the Common Lam. . 12. Ja. B. B. C 
Wyudgeu ber nern Camden and Clark, — 


S. C. accor- 

diogly. Co- 
ronden v. Clerk —— ſenk. 204. pl. 422. fays, This is a new Form of Inheritance, if the Zrother fr ud 
have this Land, and ſhould have a Daughter who has a Son in the Life of his Grarct..cher, or after- 
wards ; The Fez upon the Death of the Grandfather ſhould be in Abeyance duriag the Lite of the 
Daughter, if this Eſtate ſhould be allowed. Judged, andaffirmed in Error. | 


5. Ik a Gift be to A. for Life the Remainder to the Heirs Males, or Ld C. Cow- 
Heirs Females of J. S. and J. S. dies, he wha ſhall have this Remain- 18 
der ought to be Heir at Common Law t9 J. S. and alio Heir Male or imweo⸗ 
Female, according to the Gifr, or other aut he ſhail nat have this weuv. 
Bemamder. 1 Rep. 203. a, b. Sycil.y's Cale. Barkham, 


: | &eC 
2 Vern. 735. Hill. 1716. finds Faults with the Opinion of Coke Obirer in Shell y' Caſt, — — 


var” in the Caſe of Counden v. Clark [p! 4 above] their Opinions not being (as he fays) upon the 
Point adjudged; And that beſides, Riglit Reaſon ard Common Scute ſpeak againſt thoſe ͤbiler hikes 


6. Where a Leaſe is made for Term of Life Remainder tothe Heirs of I. 
J. there the eldeſt Son ot W. J. it W. |. be dead at the Death of the Tenant 
ior Lite, fl all have Fee Simple by theſe Words (to the Heirs of W. J.) 
without more. Br. Ettares, pl 4. cites 22 H. 6. 15. | 
J. Tenant in Tail ſuuered a Recovery to the Uſe of himſelf and Wiſe D.337.pl.36- 
for Lite, Remainder Sexiori Puero of the Body of the Husband in Tail, Humfref- 
Remainder o\er; and airerwards the faid Husband and Wiic levied a . 4 
Fine to the U ſe ot himſelf and his Wife for Lite as aſoreſaid, Remainder the Enelifh 
to the eldeſt Child of the Husband in Tail, Remainder over; The Wife Words (viz. 
died, and 5 Years patied. The Husband married again, and had Iiſue a Eldeſt 
Daughter and 2 Son afterwards, and then the Father died; and then 5 a = ar) 
other Years palied; Adjudged that the Son thall have the Land and not — 1 
e Daughter, by Reaſon of the firſt Limitation Seniori Filio [ Pucro.] Juſtices a- 
dl. 195. pl. 233. Mich. 13 & 14 Eliz. Anon. 8——— 


2 | | | Anderſon 
Br BY n Scnjori Puero, and Judgment for the 8on.—— 2 Le 219 fays, That on the Words in 
aum ia the za Tecd Judgment was given for the Daughter. — Mo 1:1. rererts it Puero, and 
ude mea en che Þ * l £5 8 3 : : ; ”_ 
e Pere ole Engliſh Words for the Daughter —— Ow. 94. Lane v. Ccups. 8 C. reports it to 
l Arat 2 Juſtices held for the Son. Dyer reports that there were 2 Deeds, the firſt in 
tue other in Engliſh, i 


. £13 


— 


— — 
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So Remain 8. Leaſe for Life to J. S. Remainder to the Rig ht Heirs of 7 T 
2 hy Te Iſſue 3 Daughters, and dies, the eldeſt thall ba e the 4228 — 
22 li. _— * wich her; Becauſe the is the moit Worthy. Per Wy 
Gor | 162 1 2 219. pl. 275. Paſch. 16 Eliz. B. R. in Humphreſtonz 
to t t 

Heirs of f 8 who has Iue 2 Sens, the eldeſt ſhall have it. Per. Wray Ch. J. 2 Le. 219. Pig 


9 A ſeiſed of certain Lands, and having 2 Sons, deviſed Part of his 
Lands to b:s e/deff Son in Tai; and the ocher Part of bis Lands t 6 
nonngeft Son in Tail, with this Clauſe in the Will, That if any of his $4. 
died without Iſſue, then the whole Land ſhould remain fo 4 anger is 
Fee, and die the Sons entered into the Lands deviſed to them reipec- 
tively, and the younger Son died without Iſſue, and he to whom the Fee 
was deviſed entered; It was adjudged, That this Entry was not Ii. 
tul, and that the eldeſt Son ſhould have the Land by the Implicative 
Deviſe. 4 Le. 14. pl. 31. Mich. 32 Eliz. C. B. Anon. 

10. A. deviſed his Eitare to Truitees to convey the fame 20 f. for Life, 
Remainder to Truſtees during his Life to preſerve contingent Remanyd;-s 
Remainder to his 1/f Son Ec. in Tail Male, Remainderto his Daughters 255 
And if B. died without Iſſue, then he deviſed that the Premiſes le ſetthd 
in Fourths, viz. one b to C. in Fee, another 1th to D. in bee, aucther ath 
to E in Fee, and the remaining E to F. in Fee; . lad in Cuſe the ſaid C. D. 
E. and F. or any of them ſhould be dead at the Time when by the Settlement 
his Eftate was to devolve upon them, then the di Part which the Perſon 
ſo dead ſhould have been intitled to, if liviag, fleid be comveycd to the reſpec- 
tive Heirs of the Perſon ſo dead. C. D. ©. and F. were Siſters of A 
afterwards F. died living B. It was objected, That the ith Part of F. was 
not to deſcend to B. her Brother and Heir at La, but be ſubject to an 
executory Deviſe to ſuch Perſon as would be Heir at the Death of B. without 
Iſſue as aforeſaid, and not to veſt in the mean Time; Bur LdC. Parker 
held that this Remainder in Fee of the 4th Parr veſted in B. as Heir of 
his deceaſed Siſter ; For there being a Deviſe of the th Part to her in 
Fee, the Words directing a Conveyance to be made to her Heir in cafe 
of her Dearth, are Sy more than what 1 otherwiſe have been im- 
plied, and Ex eorum quæ tacite inſunt nihil cperatur. Wms 
600. 606. pl. = Hill. 1719. Blackborn v. Edgley. = 


* — 


(0) How it may be created. II hut ſhall be faid 
a Renainder, and what an Eſtate in Poſſeſſion. 


1. FF aGikt be to che Feme and to the Heirs of the Body of her N- 
J ben (who ts dead) of her Body beg-cren, this is not a Remain 
y 


4122 — ſhall take joi with her. 5 H. 4 3. Quzte 
| + 20. 1 Dankf. | 
Tu 5 Caſe the liſue and the Feme ſhail be Joinrenants for Life, 


the Remainder tothe Iſſue in Taile. 2 E. 3. 23. Adjzudged.. 

ALS 3. Jfa Gitt be to one for Life, the Remainder to his Right Hein, 

Fol-41+ this Remainder is executed immediately, and des tot reif in Co 
" tingency, becauſe he has the Franktenement ts luhale Heirs the R | 

mainder is limited. 11 B. 6. 13. 38 E. 3. 26. B. 37 El. B. R. 2 

greed per Cur. between Clark and Davy. DR 
But where | 4, So f A Giſt be to one for Lite Remainder to his Heirs Males, 
A.ſerled this is a Fee Simple executed, 11 Þ. 6. 13, 


ds 5 33 
| — himſelf in Tail, Remainder to B. and the Heirs Male f bis Body, Remainder to C. in Tail, 


inder in Fee to his on Right Heirs, with a Pocrer of Revocation 2s to the Remainder to . only, al : 
— Uſes. And A. afterwards reciting his Power, bur miſ-recites the Effare of B. 5 
ing the Words (of his Body begotten) he declared he revok'd the f:id Uſcs to B. and his Heirs 775 
and in the Cine Deed limits the ſaid Eſtate 0 the ſid B. and lis Heirs Hales, without ſa/ ing Body 


Remainder. 8 393 


fen adjudged an Eſtate Tail; For were it conſtrued a Fee fimple it would de- 
d Rea _ Carth. 292. Mich. 5 W. & M. B. R. Gilmore v. Harris. 


Vhen the Anceſtor, by any Gift or Conveyance, takes an Eftate See pl. 7. in 

41 and in the tame Gift or Conveyance an Ettate is li- 77 = 

od immediately ro his Heirs in Fee or in Tail, there the D ©. Line 22 
(Heirs) is a Word of Limitation, and not of Purchaſe ; For his 


Heir d s.P.— — 
ſhall be in by Deſcent, and fo the Remainder executed. 1 Rep, 104. Co se 


5 Cale, 4 E. 3. 9. b. 45 E. 3. 19. 17 E. 3. 43. b.64 r 
ir be limited by way of Remainder. As Fine was levied to the Father for Life, the Remain- 

— — in Tl, the Remainder to the right Heirs of the Father, and the Father dies, and after 
2 Eldeſt Son died <xithout re, the Youngeſt Son ſhall be adjudged in as Heir to his Father of the Fee - 
Simple, and not as Purchafor, by Name of Right Heirs to his Father, and the Father had only for 
Lig. Br. Eftates, pl 6 cites 40 E 3. 9. But if the Eldeſ Son bad died withont Ius in the Life of 
tle Father, there the Father had been in Fee; Far it was agi cd, That where a Man gives Land to me 
fr Lite, the Remainder to my right Heirs, there I have Fee-Simple; quod nota. Br. Eſtates, pl 6. 
cites 20 E. z. 9, — Br. Diſcent, pl. 6. cites S. C accordingly, tho* rhe Younger Brother inſiſted. 
That he was in as Purchaſor; becauſe an Eſtate Tail, and an Eſtate in Fee, could not be in his Brother 
Simul & Semel. Br. Relief, pl. 2. cites 8 C. — Br. Done &c. pl 6. cites 8 C. Br. Nuper 

ir, pl. 1. cites S. C | . 
we to the Uſe of himſelf for Years, Remainder to his Eldeſt Son in Tail, Remainder to the 
Feirs of 4 tho” A.'s Meaning was, (as appears by the Words) That his Heir ſhould take as a Purcha- 
for, yet it was ruled according to the Rules of the Law, and not according to kis Meaning, 8c. That 
A. ſhould take it as a Fee executed in himſelf. Cro E. 334. Trin. 36 Eliz C. B. in the Cate of 
derick v Frederick, cited as ruled by the Advice of the Juſtices in the Court of Wards, in the 
of Ledford's Cale. . 


6. F aGiir be to A. for Life, the Remainder to the right 
kim and B. (B. being alive at the Cline) It ſeems that this . 
cuted for a Niviery ; for if A. had not had a particular Eft 
to him betore, his right Heir and the Heir of B. ſhouſd 
Common and tho yere this thall be executed dy O 
vet he wall not have the Whole becauſe of the other's not being per 
copatle ; For it was not limited to himlelft, Ouvitatur H, 37 Ettz. 

B. R. between Clark and Davy, 1 . 

7. Ik a Pan deviles ro R. his Daughter for Life, and if ſhe marry 310 _ 
aſter my Deceaſe, and have Heir of her Body, that then that Heir thafl $03. Clark 
hare it after her Death, and the Heirs of her Body, that then that Heir v. Day, is, 
ſhall have it aiter her Death, and the Heirs of their Bodies, (Per Eq = . 
dem verba) and it ſhe happen to die without Iſſue, then I deviſe it to gevied to 
P. my Daughter; This is an Eſtate Tail executed in R. and the JE R. his 
ſie of R. ſhall not have this by Purchaſe upon a Contingency ; For R 
the Word (Heir) ig Nomen Collectivum, and is as much as if he Url 
en inaſmuch as he ſaid after (and if ſhe die without JE marry after 
ſie). Dubitatur. . 37 El. B. R. between Clark and Oavy. my Decca's, 


ſuc of her Body, lau fully begotten, then I will, That her Heir aſter my Daughter's Death ſhall have the 
Land, and to the Heirs of their Bedies begotten, the Remainder to a Stranger in Fee. It was adjudg'd, That 
had no Eitite Tail, but for Lite oV; and that the Inheritance was in ker Heir by Purchale, ir re- 
mairirg in Abevance all her Lite, and ſettling in the Inſtant of her Death; and therefore her Baron was 
not Tenant by the Curteſy. —— 8. C. Cro. E. 313. pl 5. Hill. 36 Elia ſtates it as Mo. 593 does; and 
| there Gawdy and Fenver held, That R. had an Eſtate for Life only, it being limited expreſly fo, and 
then her Heir ſhall take as a Purcha'or ; But Popham Contra; For the Eſtate is limited to the Anceſ- 
tor, and afierwards limited to the Heir, and ſhall execute in rhe Anceſtor, eſpecially the Words being 
(If ſhe have any Heirs) und therefore intended that any Heir ſhall have ir. Adjornatur.— Gawdy and 
Fenrer held, That the Iſſue was a Purchaſor; bur Popham and Clench held ir an Eftate executed in R. 
Ow. 148. 8. C. by Name of Lilly v. Taylor —— S. C. cited by Ld Ch. ul Raymond; who ſaid, Thar 
the Cafe is really Chi: K v. Dap, and is enter'd on the Roll Hill. 35 Eliz. Rot 407. Thar the fam: 
Caſe is reported 1 Ow. 148 Mo. 593- and in 1 Ro. Ab. $32. K. the Caſe was, Joan Marſh deviſed 
Lands to Roſ: her Daugater for Lite; and if ſhe have Heir of her Body, then I will, That the Heir 
after my Dyig ter's Deich ſhall have the Land, and to the Heirs of their Bodies begotten; and for De- 
fault of ſuch [itac, Ee der over. It is faid in Croke, Thar it was at firſt agreed by all the Juſtices, 
hat a Devi e ro one and the Heir of his Body, is an Eſtate Tail, and ſhall go ro all the Heirs of the 
Heir is Nomen Col'ectivam ; fo ſays 1 Ro. Ab. $32. K. according to Popham Ch. I. and Fenner, 
cd Adjorn.mur Moor, who is a very good Reporter, fays, It was adjudg'd, She had but an Eſtate for 
die, and the [rheritanice in her Heir oy Purchaſe reſtiug in Abeyance all her Life, and veſting in th: 
nſtant of her D-ath. When Croke reported this Caſe he was a young Man, and Rolis had not then 
begun to Rudy the Law, and had this Caſe only by Hearfay; Judgment is not enter'd upon the Roll, 
bur Moor ſays it was adjudg'd; which is agreeable 3 my Lord Hale's Manner of citing it, u ho 2 
5 2 2 
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the neareſt ro ir, as it is upon the Roll. The true State of the Caſe was; M. {cid in Fee n 
Lands to her . Roſe for Life ; and if ſhe marry after my Death, and have any He led 

\ I will, Thar her Heir Mall have the Lands after my Daughter's Death, and the 
Heirs; do that upon the Whole, Iſſue is not 1 a Word of Limitation, but may be taken either 
one Way or t'other. In 5 1745 it is a . of ay 2 and Non of Limitation ; 
it is governed and directed by the Intent ; Here it is Deſignatio Perſonz. | 
Paſch. 1 Geo. 2. B. R. in the of Shaw „ Weigh? Sid 24, 25 


A Deviſe®o g. I a Gift be to One and his Eldeſt Son, if he has no Son at the 
e in Time, but born after, pet this is not a good Remainder; Bern 
Ki. Ce Es con ee an 
an 0 c + 3-39 17.3. | 
Tai, . Contra Pl. C. 29." 2 Rep, . Shellys Cale. VO 


the Time; but if he has [{e, then ir is a Joint Deviſe. Bur if it be after his Death to 5; | 
bart We ac the Tine e take by 2 Remainder. Per — J. 3 The 1 
This faſ Point was the only Point adjudg'd in * Mild's Caſe, and there alſo againſt the Opinion of 
Popham and Gawdy. — * 6 Rep. 17. 
S.P. Br. De- g. I a Man deviſes Land to one for Liſe, the Remainder to another 
viſe. Pg, in Fee, anÞ dies, and after the Deviſee tor Lite retuſes, the Ra 
37. Bur thar VET in Poſleffion preſently ; for the Ocviſte ſhall not deſtroy 
i is contra YE 10 Ja, B, Per Cur. 
Far theve if the firſt refuſes the Livery of Seiſin, he in Remainder hs no Remedy; becauſe it camor 


take Effet but by the Livery. 


S. P. as to the Deviſe 1 Rep. 101. a. in p's Cafe, cites 37 H. 6. 36. a. and that ſo it is in the 
Caſe of a Feoſſment to the Uſe of One for Life, and after to the Uſe of another in Fee. And ſays, So 
vote, That the Limitation in Uſes and Eſtates given by Deviſcs are math together, and that ſo the 
| there took the Conſtruction of Deviſes, and of Eſtates executed in Uſe, to be all one, vis. Ac. 
g to the Meaning of the Parties. | 


Cro. E. 269. 10. The Law delights in veſting Eftates, and Contingencies are odious 
S. C. in the Law, and are the Cautcs of Troubles; whereas the Veſting them 
is the _ of ages L. cnn _w- Per 8 2 Bullt. 131. 
cites 35 Eliz. Vaux's Caſe, ruepenny's Caſe, alias, Baldwin v. 
Lock, and Juftice Windham's Caſe. F 
11. Where Gift is made in Tail by Fine, Remainder to Tenant in Tail in 
Fes; the Tenant had Iſſue 2 Sons by divers Venters, and died ; the Eli 
enter d and ard without Iſſue, his Heir Collateral enter d, and tne 
Youngeſt Son brought Scere facias to execute the Remainder in Fee, and had 
Execution; For the Fee was not executed in the Eldeſt Son, by Reaon 
that he was ſeiſed ot the Tail, and the Fee was in Abejance, and yet was 
in him to give, charge and ſorfeit. Br. Execution, pl. 67. cices 24 E. 5. 
30, 31. | | 
Is Land is given zo A. for Life, Remainder to B. for Lite, Remainder 
to the right Heirs of the ſaid A. there A. may give or forfeit the Fee-Sim- 
ple, tho it be not v in him during the meſne Remainder; quod nota. 
Br. Done &c. pl. 55. cites 24 E. 3. jo. & P. 5 E. 4. fo. 2. 
2 Le. 83. pl. 13. A. deviſed Land to his Wife for Life, fo that if ſbe be dit uri'd, then 
110. in S. C. 8 remain to 7. S. in 4 Here * « 1" till the \ 
Arg. cites iſturb'd. Arg. 3 Le. 182. pl. 233. in Large's Caſe. — cites 24 E. 3. 
S Card SP Firzh. Formedon 63 = e 
14. n B. and C. and to the Heirs of the 
Body of C. and for t of ſuch Iſſue Remainder to the right Heirs of 4 
C. dy'd without Iſſue, B. dy'd, and atterwards A. dy'd, his Heir brought 
a Scire facias out of the Fine. Adjudg d, That it does not lie; For the 
Fee was vetted in A. the Defendant's Father, tho Ex vi Verbi the Ne. 
mainder was limited not to the Father but to his Heirs. Per Manwood 
J. 3 Le. 20. in Cranmer's Cafe. — cites 40 E. 3. 20. 7 
15. If a Man leaſes his Lands for 9 Tears, 1 Condition that if th: 
Leſſee be difturbed within the Term, that the Leſſee ſpall have Fee; it the 
Termor aliens within the Term before Diſturbance, this is a Diſteilin ta 
the Letior, by which he may enter or have Aflite ; For the hee "ou 


E —˙ U—B — ⅜ↄduib—— S—— 
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in him till the Condition is broken. Br. Conditions, pl. 121. cites 43 
= Dower Laad was given to the Baron and Feme in Tail, the Re- In this Caſe 
mainder to the Heirs of the Body of the Baron; and after the Feme died if after the 

withont Iſſue, and he took other Feme and died, the ad Feme ſhall be en. each of the 


dow'd ; For the Remainder ia Tail veſted in the Baron, by reaſon that — — 5 


the Donee was only Tenant for Lite in Effect, after the Death of his 
Feme without Iſſue. Br. Dower, pl. 25. cites 5o E. 3. 4. 

| jp at, quod clamat Tenere ſbi et Heredibus de Corpore ſus; For the firſt 
— 8 Den of the Feme without jade, and then the Baron — in Effet but Tenant for 


1 he * Eftate, 
— 12 Recoce 


17. It a Man leaſes to A. for Life, the Remainder to B. in Fee, and after 
the Tenant for Life leaſes to __ B. for the Life of B. and B. gies, his 
Feme is barred of Dower, and ſo fee that B. was not ſeiſed in Fee, nor 
was it a Surrender; For if A. furviv'd B. then A. ſhould re-have che 
Land. Br. Eſtates, pl. 67. cites H. 13 R. z. and Fitzh. Dower 35. 

18. Where Efate is made to the Baron and Feme for Life of the Feme, 
the Remainder to the Baron in Tail, the Remainder to the right Heirs of the 
Baron, he has but an Eſtate for the Lite of the Feme during her Lite. 
Br. Eſtates, pl. 45. cires 8 E. 4. 20. | | 
19. If a Man gives Land to One who has a Feme, and toa Feme who has A Deviſe » 
a Baron alive, aud the Heirs of their 2 Bodies begotten, this is a good Tail ; © Hen and 
For the Feme of the Man may die, and the Baron of the Feme alſo, and ii, io 
then the Man and the Feme may intermarry, and fo they are ſeiſed in 24 A | 
Tail immediately. Br. Eſtates, pl. 22. cites 15 H. J. 10. | ——_ - 

ate 

executed, tho the Deviſee bas a Wife at the Time. Per Hale Ch J. Vent. 228. Mich. 23 Car. 2. B R 
in the Caſe of the King v. Melling. | 


20. Gift to Baron and Feme, and to the Heirs of the Bedy of the Survi- Co. Litr. 
vr; becauſe it is uncertain who ſhall ſurvive, the Eſtate Tail is nor veit- — 22 
ed. 10 Rep. 51. in Lamper's Caſe, cices Reg. Orig. 239. b. is a Survi- 


| | vor. 
21. Feoſſment in Fee to the Uſe of A. for Life, Remainder to the Uſe 
of A. for Life, and the Heirs of his Body, A has Eſtate Tail executed in 
Poflethon. Per Manwood J. 3 Le. 20. Hill. 14 Eliz. C. B. in Cran- 
mers's Cale. 
22. Lands were aſſured in Fee by Fine to A. to the Uſe of B. and his 
Wife, tor their Lives, and of the longer Liver of them, Remuinder to the 
Uie of C. and his Wife in Tail; and for Want of ſuch Iſſue, to the Uſe of 
B. and his Hers for ever; provided, that if B. thould have Iſſue of his 
Body, or any Wife, which he thould have at the Time of his Deceaſe, 
mould be Enſeint by him, then after the Birch of ſuch Itiue, and after 
500 Marks paid to J. S. within 6 Mut hs after ſuch Iſſue bora, the Uſe ot 
the ſaid Lands / ould, atter the Deceaſe of B. and his Wite, and after 
the taid 6 Months ended and expired, be to the ſaid B. and the Heirs of his 
Body ; and in Default ot ſuch litue to the right Heirs of B. The Wite 
died, and the Husband married again. Ir ſeemed to Plowden and Dyer, 
Thar betore Pertormance of the Contingent R had not any larger Estate 
than he had bet re. D. 314. a. pl. 96. Trin. 14 Eliz. Anon. 
23. Tnere is a Ditlerence when a Remainder is joined to the particular 4. has an 
Eftate by the Aci o the Grantor hunmſelf, and when by any Purchaſe, Grant, Eſtate ſor 
or any Ati after; tor in the firit Cate the Remainder thall be executed, 4% by = 
but in the ot er Caſe not. Per Manwood. 2 Le. 6. pl. J. 16 Eliz. C B. „e, Ra. 
in Cramer 's Caſe. „ x0 
his firſt and 
ther Sons of the Marriage in Tail Male; he who has the Reverſion in Fee, ard whoſe Heir A. is, 
— this Settlement in his Will, and deviſes the Lands to the ff Son of A. &c according to the 
MRErt, aua. die itbeut Ie of that Marriage, he charges the Land with 4-051. aud owes A. 


Pa K 2 


. 
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Power to make a Jointure to any ſecond Wife, and then deviſes to the firſt and other Sons of A % 
Tail Male; and if he die without Iſſue, then he deviſes the Land cter n Fee; the Teſtator dies, 1 
having xo Son at the Time of tle Teſtator's Death. A. ſuffers a Recovery. The Queſtion wo What 
Eſtate A had, whether Fee, Fee-tail or for Life. Holt Ch. J. ſeemed to think this a Fee, and fit tha 
admittir g that ( Iſue) would be an Implication of an Eſtate to the Heirs of the Body of A. yet he could 
be Tenant in Tail; for if one be Tenant for Life by Deed, and Reverſioner deviſes to bis Heirs of his 
this being by ſeceral Conteyazces, the Eſtate is not executed. Skin. 558. Mich. 6 W. & M. B R 
v. Parker. S. C. 4 Mod 316. accordingly.——Ld. Raym. Rep. 3. Paſch. ; W. 3. Adi 
Bur by Holt Ch. |. It is impoſſible ro make this an Eſtate Tail in B for nothing is given to him by chi 
Devils, bur he has cnly the Eftare that he had by the firſt Settlement. And he cited 29 


Ed. 3. 
Eſtate for Life is — to A. Remainder to the Heirs of the Body of B. A. aſſigns his 3. where 


Eſtate 
which B. becomes Terant for the Life of A Remainder to the Heirs of his Body, yet he has ly 


by 
tail executed in himſelf, but the Remainder continues in Co ncy. So here, there being t 
Conve yances, this Deviſe cannot be tack'd to the Eſtate for Life lied by a different — 
ſuit conceſſum by the other Juſtices. ; 


Mer 


Per Holt As, a Leaſe is made to A. for Life, Remainder to the rizht Heirs 
— 5 B. B. purchaſes A.'s Eftate, the Eſtate in Remainder is not executed; f. 
it is not conveyed by the Grant of the firit Grantor, but by the Ac of 
another Perſon atter the Grant. 2 Le. J. Per Dyer Ch. J. in Cranmers 
25. A. makes a Leaſe for Life to B. Remainder to A. 4 Executors fir 20 
Years, Remainder in Fee to a Stranger, the Remainder tor Years is good; 
for the Leſſor cannot limit ſuch an Eſtate to himſelf, and the Execucor 
ſhall rake che Eſtate as Purchaſors, and the Term thall be in .2Zcy2ace til 
A.*'s Death. Per Dyer Ch. J. 2 Le. 3. in Cranmer's Caſe. | 
2. 26. Feotfment in Fee to the Uſe of his Will, and deviſed that the 
bur Feoffees ſhall ſtand ſeiſed to the Uſe of his eldeft Son B. fer Life, with- 
out Impeachment of Waſte, and after his Death to the next Heir of the 
Bedy of B. and M. his Wife, lawtully 8 the Term of the Life 
the ſame Heir, and after the Death ot the fame Heir to the U ſe of the next 
Heir of the ſame Heir lawfully begotten ; and for Default of fuch Iſſue t 
the Uſe of the Heirs of the Bo 12 and M. and for Default 7o the right 
Heirs F B. Proviſo on any Alienation &c. by any of the faid Hein, 
the Uſe ſo limited to be void, and the Feoflee to be ſeiſed to the Uſe of 
the Heir Apparent of ſuch Otiender, as tho? he were dead; B. had Iſſue 
C. and D. a and died; C. had Iiſue two Sons E. and F.--C. alien'dby 
Fine to. S Aſterwards D. levied a Fine, and therein releas d with Warran- 
ty to J. S. At the Time of the Fine levied by D. his Heir Apparent was E. 
bur atterwards D. had Iiſue two Sons F. and G. Jeiteries]. thought that the 
Limitation from Heir to Heir was in Ellect an Eſtate Tail, and that the 1.6 
cial Words will not make another Eftate to paſs than what the Law 
wills. Per Gawdy J. Every Iſſue begotten between B. and M. ſpall 
have an Eſtate for Lite ſucceſſively, and a Remainder in Tail expectunt 
as right Heir of the Body of B. and M. and this Eſtate Tail thall not be 
executed in Pofſeiſion, becauſe of the Meſne Remainder tor Liie limited 
to the Heir of the Bodies of B. and M. and that theſe Meſne Remain- 
ders, tho' Contingent only, ſhall hinder the Execution of the E ſtates for 
Life, and in Tail in Poffeſſion. Sourthcor J. to the fame Purpoſe. Per 
Wray Ch. J. B. and C. have but for Lite, tor they are Purchaſors by the 
Name (Heir) in the Singular Number, but when he adds (tor Want ot fuch 
Iſſue to the Heirs of the Body of B.) in the Plural, now B. has an Inheri- 
tance, and C. being the next Heir of the Bodies of B. and M. has an 
Eſtate for Lite, and alſo being of the Body of B. has a Remainder in 
Tail to him limited, and the Remainder limited to ochers viz. to 
the next Heir of the Body of B. being in Aleyance, becauſe limited by 
the Name Heir (his Father being alive,) ſhall not hinder the Execution at 
theſe Eftates, hut they ſhall remain in Force according to the Rules ot 
the Common Law; and that by B.'s levying a Fine the Uſe was vetted 
in C. and when C. levied a Fine the Uſe was veſted in D. who was then 
next Heir, and ſhall not be deveſted by the Birth of E. and F. atrerward, | 
but that the Forſeiture was only of the Freehold, and not of che . 
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© Toheritance. See Le. 256. pl. 345: 18 Eliz. B. R. Manning v. An- 
ews. . 1 | 
—_ Leaſe for Life to B. * Remainder to B.'s right Heirs, is a Fee execut- * Br. Eftate, 
ed. 4 Le. 21. pl. 67. Mich. 19 Eliz. C. B. Anon. and 138. pl. 293. pl. +. cite 
| 33 H. 6. 5 — 
S. R. Anon. pl. 4 Cites 
| 40 E. 5.9 — 
- cites 45 E. 3. 19-——The ſubſequent Words do merge ard deftroy it, by turning it into an Effare ; 
n e Reaſon js, becauſe ſuch ſubſequent Words are expreſs. But J = be iſe 2 the raiſing an 
Eftate in Tail &c. would contradict the expreſs Limitation, and conſequently the Intent of Teſtator 
Kc. See Wms's Rep. 56. Hill. 1702. Bampfield v. Popham. | 


28. But Leaſe for Jeers to B. Remainder to his right Heirs, and Li- 
very accordingly, the Remainder is void, becauſe there is no Perſon in 
Eſle that can take by the Livery, and every Livery mult have its Ope- 


ration preſently. 4 Le. 21. and 188. Per Dyer and Manwood. Anon. 
29. A. makes a Feoffment in Fee, to the Uſe of himſelf for Life, and But if the 
after his Death to the U ſe of his Heirs, the Fee Simple is executed. Arg. Limitation 


6 8 be to th 
i Rep. 95. b. Trin. 23 Eliz. in Shelley's Caſe. ik of fam 


h el for Life, 
and aſter bis Death to the Uſe of bis Fleirs, and of heir Heir. Female of their Body, in ch Ge ae 
Words (His Heirs) are Words of Purchaſe, and not of Limitation; for then the Words ſubſequent 
(Ard of the Heirs Female of their Bodies) ſhould be void. Arg. 1 Rep. 95. b.—3 Lev. 433. in Caſe 
of Loddington v. Kime.— —Ir is Eftate Tail, and not Fee · ſimpſe, becauſe then the Words (And to 
their Heirs Females) ſhall be fruſtrate. Per Richardſon Ch J. Litt. R. 335. Mich. 6 Car. C. B. in 
Beck's Caſe, alias, Moreton v. Nichols. 


30. A Deviſe to a Woman ſa long as ſbe ſpall remain Scle, and then to A. deviſed 


ds to 


remain to B. this Remainder ſhall not begin till the Marriage. Arg. 3 9 
Le. 182. pl. 233. Mich. 29 Eliz. B. R. in Large's Cate. index tov 


dies not marry ; but if ſhe does marry, then he will'd that B. is eldeſt S:n ſhall froſontiy enter after her 
Marriage, and enjoy jr Premiſſes to him and the Fleirs ales of lis Lodv — tor Def.ult of fuch Iilue 
to his Son C. and the Heirs Males of his Body &. this was an Eſtate Tail executed in B. Raym. 427. 
428. Hill. 32 & 33 Car. 2. B. R. Brown v Cutter. 2 Show. 152. pl. 133. Brown v. Cutler. 8 C. c- 
cordingly by 3 Juſtices.— Raym. 430. fays the Ch. J. did not fit all that Term. Luxſford v. Checke, 

8. C. 3 Lev. 125. Mich. 34 Car. 2. C. B. accordingly. 


31. A. leaſed by Indenture to B. C. and D. Habendum for 3 Lives, and Le 317. 
the Life of the Survivor; provided nevertheleſs, and it is granted and * 
agreed, that during B. s Life, neither C er D. Hall take any Prefit of the 10. 5. 10 | 
Land. Adjudged that the Proviſo does not make the Eſtate to enure by 
Way of Remainder, bur is meerly a Collateral Covenant, and B.C. and 
D. notwithſtanding the Proviſo, take their Eſtates in ointure. Mo. 

267. pl. 418. Mich. 30 & 31 Eliz. Leverſage v. Cable. 

32. A. makes Feoſſinent in Fee to the Uſe of himſelf for Life, and after to 1 Rep. 15. 
the Uſe of his firſt Son which ſhall be in 72i/, and for Detault of ſuch 136. b. 157. 
Iffue ro the Uſe of B. in Tail, and for Default of ſuch Iſſue ro the Uſe 2 * 
ot C. in Fee ; A. has Eſtate for Lite, Remainder to B. in Tail, Remainder 222 | 
to C. in Fee, and no Eſtate is put in Abeyance, or leſt in the Feoffees; but the future 
ii afterwards A. has Iſſue a Son, then the Poſſibility which the Feoflee had, U'e cannot 

comes to an Ettate in Law, and now the Statute executes the Pofleſſion, rife, bc” 
according to the Limitation of the Uſe ; but if A. be difſeiſed be/ore the cu rie 
Birth of the firft Son, and after he has Iſſue a Son, now nothing veits in the out of an Uies 
Son, becauſe it ought to be an Uſe in Effe betore the Statute can execute 
the Poſſeffion. Arg. 1 Rep. 130. b Hill. 31 Eliz. in Chudleigh's Caſe. 

33. A. deviſed to B. and C. Lands for Payment of Debts and Legacies, 

"nd afterwards to D. for Lite, Remainder to the firit Son of D. in Tail, 
Remainder to the Heirs of the Body of B. This Eſtate Tail is not exe- 
cored tor the Poffibility of the Meſne Eſtate that may interpoſe, and there- 
lore is always disjoin d during the Lite of D. ſo that of that Ettare his 

51 Vie 
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* ile ee Dewer. Cro. E. 316. Hill. 36 Eliz. B R. Cordal', 
34 If a Limitation be to the right Heirs of F.S. and he has If : 
Daughter, and dies, his Feme enſeunt with a 42 who is — tor? 
et the Daughter thall retain it; for the Eſtate was executed in der 
: =  -_ Cro. E. 334. Trin. 36 Eliz. in the Cafe of Frederick v. Fre. 
ric | 
S. FP. Br. E- 35. Land was given to Baron and Feme for their Lives Et Dintins erg 
_— * 3 Viventis, Remainder to the Heirs of their Bodies, This is an Eſtate Tail 
dy "lf ne executed by Reafon of the immediate Remainder. Arg. Bulſ. 220. cites 
Juſllzes it as ruled 36 Eliz. B. R. in the Cafe of Cheek v. Dale. 
norwitn- 
Landing the We rds of the Statute voluntas Donatoris &c. Br. Noſme, pl. 2c. cites : · 
a» 42 by ſome, that ſuch — cannot be veſted in the Life of y wn — "ws — 
no Eſtate in the Baron, by reaſon of the Ellate of the Feme.—Br. N. C. 3; H. 8. pl. 302. S. C. 


If3. had 36. A Tenant ſor Life, Remainder to B. in Tail, Remainder to 4 in 
died in the He; A. acknowledged a Statute and died, B. died withour Ifiue; All 
then A. hag the Juſtices conceived that the Heir of A. takes by Deſcent, and the 
bad a Fee- Land liable; Bur adjornatur. Cro. E. 355. Mich. 36 & 3) Eliz. C. B 
fitaple. Br. Perhouſe v. Crane & al. 


pl. 5. cites 33 H. 6.5. — S. P. Br. Ibid. pl. 59. cites 46 E z. 16. 


The Eſtate 35. A Man in Conſideration of Marriage covenanted to ſtand ſeiſed to 
— is ©X*- the Uſe of himſelf and M. whom he intended to marry fir their Lees 

ode, vit. Remainder to their firſt Son of their Bodies begotten in Tail, and the Heirs Mat 
till the of his Body, ani ſo on to the gth Sou Gr. Remainder tothe Heirs Males of the 
Pirth of the Body of Baron and Feme Ec. Per Haughton, Doderidge, and Coke, betore 
— — the Birth of the firſt Son the Baron and Feme have Etate Tail executed 
ration of not withſtanding the contingent Meſne Remainder. Roll. R. 177. Paſch. 
Low the 13 Jac. B. R. Bo les v. Berrie. 

Are 4 
divided, i.c. the Baron and Feme become Tenants for their Lives, Remainder to rhe Iſſue Male in Tail, 
Remainder over; For rhe Eſtate far their Lives is not abſo:utely merged, but with this implied Limit- 
tion till they hade Iſue. I. rle. 11 Rep. $0. Lewis Bowles's Cale. ; 


33. Feoffinent to the Lie of A. for Life, Remainder to the Rizht 

Heirs of F. S. Remainder to F. D. and bis Heirs, it ſeems to be the better 

Opinion that the Fee is in J. D. Per Crooke J. Litt. R. 161. Mich. 4 

| Car. 2. C. B. in the Cafe of Barton v. Nichols & Smith. 

Ravm. 26. 39. A. Tenant for Lite, Remainder to his Wife for Life, Remainder 1 
S. C Ad- rhe Hei's of their 2 Bodies Remainder over, the Tail is not exect- 
id 9. Trin ted in A. becauſe of the“ iatervening Ef ate for Life limited to che Wil, 
14 Car. 2. B. fo that a Fine and Warranty by A. and his Wife makes no Diſcontinu- 
R. adjudged. ance, nor the Warranty any Barr. Lev. 36. Trin. 13 Car. 2. B. R 


1 IG Stephens v. Britridge. 8 
porter ſays, He heard that Judgment was affirmed upon Error brought in the Exchecuer Chamber. 
1 1 the honed a. Eſtate is for Years, it ſhall be vo [ ment, but that the Frechoid vn 
ſufficiently ;oincd in the Husband Simul & Semel, ſo as to intitle the Wife ro Dower, tho Ceſſet Exe- 
curio till the End of the Term. N. Lutw. 226. cites Perk. S. 536. [335-] 


Sid. 224. 40. A Marriage Settlement was to the Uſe of the Husband and H. 
SC bur for their joint Lives, Remainder to the Heers of the Body of the Wife bythe 
2 Husbaud to be Remainder (the Wife ſurviving the ) i 
the Huf. the Wife for Life Remainder to the Right Heirs of the Husband ; 7 
band and had Iſſue 2 Daughters, the Husband died, living the Daughters 2 
Wife for Wife; The Queſtion was if the Daughters ſhould take or the Mother; 


their pint it was adjudged chat the Mother thould rake ; For char this was an . 
af ter the De- | 
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Ea Tall executed Sul 2/odo, viz. Not as to the Divition of the Jointure, ceaſe of cirter 
dut to other Purpoſes. Raym. 126. Paſch. 17 Car. 2. NR R. NIerrel v. 4% Ke- 


mainner t. 
3 17 0 the Heirs of 
the Wife begotten by the Husband, Remainder to the Wife for Life. 


A. deviſed Lands to J. S. and his Heirs for the Life of B. in 8. C. Freem 
Trutt for B. and after B's Death to the Heirs Male of the Body of B. now * 458. 
joing, and to ſuch Heirs Male or Female as he atter ſhall have of his — — - 
Body; B. has LiTue C a Son chen living, this is an Eſtate for Life to B. & C bur de 
and C. takes the Remainder immediately, and not as a contingent Re- Judgment. 
mainder. 2 Lev. 232. Mich. 30 Car. 2. C. B. James v. Richardſon. —2 Jo. 99. 
vent 224 $.C.— Pollexf. 457. 8. C. Raym. 330. & C. —— This Judgment was reverſed in 
—— > but that Reverſal was reverſed in the Houſe of Lords, Pollexf. 469. and 2 Lev. 233. — 
Carth. 155. 8 P. (and was for another Branch of the ſame Ettate) fays That B R. and Exchequer 
Chamber, and Pariiament all held cleariy, That it was a Remainder veſted in C im · nediately on A's 
Death, and that the Words ( Now living,) were a ſufficient Deſcription of the Perſon of B. and that the o- 
ther Words ( viz.) to the Heirs Males of the Bedy of the ſaid B. did not only help to make up the Deſcrip- 
tion of the Perſon of B. but were a good Limitation of an Eſtate Tail to him Burchet v. Durdant.—— 
This Caſe of chett v. Durdant was denied to be Law eee 
of hton v Langley.— 2 Vent. 311 S. C. in Scacc. Trin. 2 W. & M. and there as to the 
Point whether the Remainder to the Heirs of B. now living did veſt in C. or was a contingent Remain- 
der, the Ch. B. Atkins and Juſtice Powell ſeemed to be of Opinion that the Remainder was con- 
ti»gent; bur in regard the Point had been upon a \Vrit of Error bro in the Houſe of Lords upon 
a Judgment given in 3. R. in another Cafe upon the ſame Will —_— to be a Remainder velted, 
they conceived them'clves bound by that Judgment in the Houle of Lords. | 


42. A. ſeiſed of Lands in Fee made a Deed Poll as follows, viz. Know 
ye &c. that in caſe I die without Iſſue that my Lands may continue in wy 
Blood, and for the Natural Love which I bear unto my Niece F.S. Have 
given, granted, and Confirmed, and ao give Sc. tomy ſaid Niece &. H. 
all my Lands to the Uſes after-mentioned, 1. e. To hold to the Uje of me the 
ſaid A for the Time of my natura! Life, and after to the Uſe of the ſaid S. O. 
my Niece, and the Heirs of her Body Sc. No Livery was made. Aſter- 
wards A. made a Feotiment to a Stranger, S. S. entered upon the Feoffee 
2s tor a Forteiture, and the Court declared they were all of Opinion tor 
8. S. the Plaintiſf in Ejectment, viz. that the Conſideration, and the 
Deed irſelt were ſufficient to raiſe an Uſe in Remainder in Tail to the 
ſaid S. S. by way of Covenant to ſtand ſeiſed. Carth. 38. Trin. 1 W. & 
M. B. R. Harriſon v. Auſtin. | 

43. A. on Marriage ſettles Land on himſelf for 99 Years, if he live ſo 
lug, Remainder to Truſtees and their Hers to preſerve Contingent Re- 
mainders during his Life, Remainder to the Heirs of his Body by the Wife ; 
They have 2 Sons B. and C.— A. is barely Tenant for 99 Years, it &c. 
and che Eate Tail is veſted in B. in Equity, and a Fine and Feottmenc by 
A. and B. and the Truſtees is a Bar, and no Breach ot Truſt. 2 Vern. R. 
754 Mich. 1717. Elie v. Osburn. 


Rumſey 


— 


(H) Mut ſhall be faid a Remainder td, and 
what a Remainder in Abeyance. 


1. FF the Baron ſeiſed in Fee of a Copyhold, ſurrendered it to the cee (F) pl. 
ue of his Feme and J. S. for their Lives, the Remainder to tlie ud the 
Right Heirs of the Body of the Baron and Feme bematten, this Re- tes there. 
matnder is not attached in the Feme, but is in Abeyance For he | 
who ſhait have it, ought to be Heir ofthe Body of both, and the Ba- 
eoncannor have Hei during his Life, and he may ſurvive the Bite, 
21 then none hal dave it, therefore it is Abeyance, y Reports 13. 


Lone d. Pannel. 14 Ja. Adjudged. 
2. So it the Baron 4 — Feoffmenrt to the uſe of his Wife for Lite 


the Remainder to the Right Heirs of the Body of the Baron and Fene, 
his Remainder ts Abeyance. D. 1. Ma. 99. 71. Who 
3. When 
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dee (G) 3. When the Anceſtor by any Gift or Conveyance takes an Eltate of 

pl. 5 Franktenement, and in the ſame Conveyance dt Gift, there is an Eta 

* Fol. 218. in * Fee, or in Tail to his Right Heirs mediately (vn where there ig 

©" in Eftate for Life, or Tail incerpoſed between the ſatd Eſtates) yet 
and 


Aue ter this Remainder ſhall attach immediately in the Anceſtor, and gay 
him and his not be in Abeyance, 1 Rep. 104. Shelly S Caſe. 40 E. 3. 10. N. 
— to judged. 119. + 74 24 E. 3+ 36. 27 E. 3. 87. b. 
d ſeiſed 

of Land to the Uſe of himſelf for Life, Remainder to B. for Liſe, Remainder to the ferſt Son of P. in T,y 
ale, and ſo on to the —7 : Air 92 and reſpectixely to every of the Fleirs Males the 200 of 5 ” 
the Fleirs Male f their Podies Remainder to C. Proviſo if >, dic without Iſſue Male, then &c. A. dies 
B. enters, and ſuffers a Recovery, wherein he is vouched, and vouches the Common Vouchee; B. dies 
without Iſſue Male, Adjudged in B. R. that B. had but Eſtate for Life, and that the Words (every of 
the Eeirs Male) was intended (Sons) But the Judgment was reverſed in Cam Scacc and there adjudy't 
an Eſtate Tail in B. 2 Jo. 114. Liſle v. Grey._—-—Pollexf. 388. 8 C —2 Show. 6. S. C. in BR. 
—— 2 Lex. 223. S. C. but no judgment Raym 2:8. 8 C. but No Judgment. 


lea Leaſe be 4. But when am Eſtate of Franktenement is ſo limited to B. 


ro one for Medbiate Remainder to his Right Heirs, chat it may be that 
_ 2 Eſtates — determine in the Lite ot B. and the Eſtate of B. alſo, 
mainders o- the to the Right Heirs of B. 18 in Abepante, and 


ver Re- Not attacy in the Lite ot B. becaule during the Life of B. he cam 


Fare in habe an Deir t take the Remainder. 


Fee ro the 0 
Right Heirs of the firſt Tenant for Life, if all die the Heir ſhall be in as Heir; For by Poſſibility his 
Farher 9 have had the Poſſeſſion. Br Done &c. pl. 11. cites 11 H. 4 74. | 

Where I is given to. N. for Life, the Remainder to F S for Lije, the Remai::der tothe Heirs Males 
c' tie Bedy of the ſaid M N, who has 2 Sons, the eldeſt bas Iſſne a Daughter, ond dies, and M. N, and F. 
dies, the youngeſt Son ſhall have the Land as Heir Male, yet he is not Heir in Fact, but his Niece i 
Heir to 1 ather ; For neither the firſt Veſting, nor the Remzinder is Material. Br. Noſme pl. 30. 
cites 35 H. 8. 

For where the firſt Eſtate for Life is executed, the Remainder over Ut ſupra, the Remainder may 
in Aleyance till &c. Ur ſupra, but contra of Remainder to the Reght Heirs ; For none can have this but ke 
who {hall be Heir in Fact. Ibid. See (I) pl. 1. 


See (T) pl.1. 6. As if a Feoffinent be made to the ue of A. and B. during thei 


their 
joint Lives, and after the Death of either of them to the Uſe of C. for Life, 


and after to the Uſe of che Heirs of the = ot B. tho B. has a 
Tens ane bb Coe EE 
cal the Life of B. the Eftate ot B. is deter 
Remamder 


Remainder Ti 
cauſe if A. and C. die in 
mined, and the Remainder to C. ended, and yet the 

Heirs of the Body of B. cannot ta 


wh. xn ns the Term for Bears ſhail veſt unmediately 

kr or map grant it; For as the Ancelier and Var are 
caſe of Inheritance to make a Remainder to the Right 
Þeirs of him, who has a Franktenement before limited to him ts at: 


mainder for h { 
Years = Correlarives m 
Heirs ; the 
Remainder 


Remainder tach ; (0 the Teſtator and E xerutot are Correlatives as to a Chattel 


ie Aeg. tomake the Remainder for Bears to veſt in the Teſtator, as if if 
- ance till the Had been limited to him and his Executors. C9Litc. 54. b. where 
Death of the gre cited Mich. 30 and 41 Eliz. B. Rot. 2215. between Harte n 
Leſſee, ar® Panke. Hill. 42 El. in the Court of Wards 
veſt in the dir Jobn Savage's Caſe. | | | 
Heir as a | a f 
*haſor, and Chattle and ſhall go to the Executor of the Heir &c. and the Tenant for Lifecannot 
— with it; For it is not bs di.” Fer Dey 1 Le. 23. pl. 39. Hill. 14 Eliz C. B. in Cranmer 3 
__ Cafe. 


5. Scire 


mder to 
becauſe B. 


SO OI. — nn PTY *— PE 3 
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— Sci. tac. upon a Fine that was levied to J. and A. his Fee iu Tal, The Ne 
the Renu: naler 10 A. ia Fee; the Baron and Feme had Iſſue a Hon; The Ba. mainder in 
von died, and atter the Fee took another Baron, and bad Iſſue another Son, — 2 
1nd died; the Elaeſt Son enter d and died without Iſſue, and the Heir Cul- Gn till the 
/-teral of rhe E14elt Son enter d as in the Remainder in Fee, againſt whom Tail be de- 
the Jovirgeft Son of the Half Eloed brought Scire facias to cxecute the Fee-Sime crmincch 
ples And the beſt Opinion was, Thar it well lay; For the Fec-Simple __ on Eld- 
e=15 act executed tn the E deſt Hon; tor he was ſeiſcd in Tail, and the Fee 2 — . 
45 i Aleyauce ; and therefore it was not executed in him, and now bei it. Br. 
Youngett Son of the Halt Blood is Heir to A. of the Fee- Simple, chere- Diſcent, | 
fore he mall execute it. Br. Scire tacias, pl. 126. cites 24 E. 3. 30, 62. 30. cĩtes &. C. 
& E. 3. Atfife 4 Where it is adjudged tor the Youngeſt Son, and | 
yet the Eldelt Son might have given the Fee-Simple, or * charged it, or * The in- 
ſorleited it by Attainder of Felony, but yet it was not executed in him termediate 
theretore wavſoever is Heir to the Anceſtor when the Fee falls he hall — — 
hae Execution thereoſ > quod notca. ic by | ' d 
izarce ; and they were ſo ſeiſed that if a Wri icht had t 6 — 
a hore jov:*d rhe Miſe 1 upon the meer Right, n _—— 7 
b on an Et ate Tail, and he who claims the Reverſion as Heir ought to make himſelf fo to him 
who made the Gift. Per Eyre J. 3 Mod. 256. in the Cafe of Kellow v. Ron dan. 


8. A. devis'd El. Acre and Wh. Acre to M. his Wife for Life, and af- 
ter her Death Bl. Acre io B. aud his Heirs for ever, and Ii h. Acre to C. and 
tis Heirs lor ever; Item, I will that the Surowor of them ſha!l be Heir to 
zo the other, if exther of then are without Iſſue; This is an immediate Eſtate 
Tail. Eut it it had been, That it he die without live ia ihe Lite of 
the other, or before /uch au Age, that then it thould remain to the ocher; 
it might perhaps de a Contingent Deviſe in Tail il it fl. ould happen and 
not other ile; But as it is it is an abſolute Eſtate Tail immedi: iy, and 
che endet limited over. Cro. J. 695. Mich. 22 lac. B. K. Ciiadock 
v. Cowley. 

9. A. ſeiſed in Fee, had Iſſue 2 Sons, B. the Eldeſt, and C. the Youngeſt, S. C Rm. 
and deviſed the Land 7o B. for Life, and if B. dies witlbuut Iſſue liviar — bis 25 _—_ 
Death, that then the ſame ſhall remain to C. in Fee ; out if E fhall have Iſſue W indium 
lriag at his Death, then the Fee — remain to the right Heirs of A. for a, Zhen 


ever, B. enrer'd and tutier'd a | Recovery, and died without TE. 
lifue ; whereupon C. enter d upon the Detendant, and leas'd to the Pliin- happens, the 
tik. Reiolv'd per tot Cur. That B. took only Eitare tor Lite, the Re- He, deſcends 
mainder to his right Heirs not executed; and tho? B. be Heir, ro whom / W 
the Reverlion deicended, yer this thall not merge che Eltate for Lite 1 
contrary to the expreſs Devite and Iutent ot the \y 11], bat thull leave an found tle 
Opentag, (as they cerin d it) for the Interpoſition of the Remainders, when ate ſor 
they ſhould happen to :arerpote between the Eſtate tor Lite and the Fee; 55 but 
and compar d it to Archer's Caſe, Co. 1 Rep. Where thy Robert the _ ws 
Devifce tor Lite was Heir, yet the Remainder to his next Heir Male Kc. Ard . 
Was contingent, and not an Eſtate tor Lite merg'd by Deſcent of the the other | 
Revertion ; And fo here B.'s Eſtate being only tor Lite, the Remainder u e were 


oC. was a Contingent Remainder, and barr'd by the Recovery. Lev. fy: 
1, 12. Hill. 12 & 13 Car. 2. B. R. Plunket 3 4 —_ 
| Judzment 


Nifi &&.— $ C. Sid. 47. according] uni 

Xl „Sid. 47. gly, and that a zd Reſolution was, Thar here is not a Continrency 
; be name), ah f wg been fo, ir would have been vold according to Stafford's Cafe Kc) = 
; at. tre [awe Contingen ati -2r al . IF B. has Illue, ri 3 Ax <2 
22 üer Er 142 ing ſexeral Ways, ſc. If B. has Ilſue, then to him in Fee, and 


1 10. Baron and Feine, Tenants fur Life, Remainder to the Heirs of the Ba- Sid. 153. 
4 ; Baron deviſes to the Heirs of the Body of the Feme, if they attain to 14 SUow v. 
ears, and dies; She marries agai d h t 11 1 l ucker 8. C 
OTIS þ e marries again, and has after» ards liue; bur be- ,, 
— s live comes to 14 Years, ite futiers a Recovery ; This, it good, og 
in. good as a Remainder but as an Executory Deviſe; and tho' the P. id. 
has Eltate tor Life, yet this is a acts Devyje to take Lace after her 
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bus Death, and is not as « Remainder join'd to an Eftaze. Lev, 735, 10 


Trin. 16 Car. 2. B. R. Snow v. Cutler. | 
11. A. intending to levy a Fine and fuffer a Recovery, declar'g they | 


1 of either of them Remainder to the Heirs of the Wife, — 


tle Husband, Remainder to the Wife fer Life ; Baron dies. The cd 
it is Eſtate Tail 

Mod. 299 rril v. Rumſey. 
1412 own Mar- 


--S C. Como. 


ts expreſly 
limited to 


DE Li d to the Heirs of the Body ot A. on Failure of Iſſue Male, was a Contin- 
ſo diſters in gent and not a Veited Remainder ; and the Limitation being of an Ettae 
tio Reſpect Tail, cannot be any Part of the old Eftate ; For that was a Fee-Simple. 
fromthe = Carch. 273. Paſch. 5 W. & M. B. R. Tippin v. Con. 

nick v. Mitford. Co. Litr. 22. b and from Pibus v. Pitford. Mod. 1 Becauſe i | 
nl tue Party had not limitcd the Uſe out of him during 2 Life, as here 4 has Sn — 
Terms; and it is too remote to imagine that the Truſtees, who'e Eitate is created to ſupport the Re- 
mainders, ſhould make a Feottment to deſtroy their Eſtate, whereby to raiſe an Eſtate for Life by Im. 
plication in the Feoffor. — CL. ( Ld. Raym. Rep. 33. Fill. 6 & 5 W. & M. accordirgly; and tiutin 
this Cate the Deſign was, That the whole Eftate ſhould be diſpoſed of, fo that ir ſnould not be in 
A.'s Power to deſtroy the Contingent Remainders; fo that if the Court ſhould raiſe a Reſulting Vit here 
it would be contrary as well to the Intent of the Parties as to the Rules of the Law. 


3 Salk. 2:4. 15. J S. made his Will thus, viz. As concerning my Manor of P. and 
e W. after my Debts and Legacies paid, I deviſe them to A. for Life with- 
The Court | - — — 
Leid 24!y, Our Impeachment of Waſte; and if he ſhall have Iiſue Male, to ſuch 
Thar the Iſſiie Male and his Hears for ever; and in Caſe A. dies without Iſus Make, 
Word (Le t B. and his Heirs (A. has only Eſtate for Lite.) A. fuffers a Common 
= 1—— Recovery to the Uſe of himſelf and his Heirs, and dies without Iſſue 
| $2:ar; Male. One Queſtion was, Whether this was a Contingent Remainder 
decaule rhe to the Iiſues of A. and his Heirs, and fo the Remainder to B. deſtroy d 
Inheritance by the Recovery of A. before it happen d; or whether it was an He- 
wasarnexd cütory Deviſe? This Cafe was twice argued, but betore Judgment the 
and limited „: : : , 
to the Word Parties agreed and divided the Eſtate. 3 Lev. 432. Mich. JW. z. in 
(Iaue) fo C. B. Loddington v. Kime. 
that the In- 
heritance was in the Iſſur, and not in A. the Father. 3dly, That this Limitation to the Iſſue was not 
an Executory Deviſe, being after a Freehold, but a Contingent Rema nder; fo that a Poſthumous Son 
could never take. gthly, That the Remainder limited to the Iſſue of A. was a Contingent Remainder 
in Fee, and that the Remainder to B. was a Fee alſo; but thoſe Fees are not like one Fee mounted 01 
arorher, nor contrary to one another, but 2 concurrent Contingencies, of which either is to ſtart ac- 
_ cording as it happens; ſy that theſe are Remainders Contemporary, and nor expectant one after anocher. 
5rhly, The Court held, That the Remainder in Fee to B was not veſted, becauſe the Precedent Li- 
mitation to the Iſue of A. was a Contingent Fee; and they took this Difference, vi- N ere the lique 
Ef ates limited are for Life or in Tail, the laſt Remainder may, if it be to a Perſen in Lie, weft; lut n Ke 
mainder limited af ter a Linitation in Fee, can be veſted. 6thly, That the Recovery uftered by 4. bal 
barr'd the Eſtatè limired to his Iſſue, that being contingent ; and likewiſe the Remainder limited to 3. 
and his Heirs, becauſe that was contingent, not veſted, and now never could veſt; and that A. hadgaia'd 
a tortious Fee, which would be good againft B. and his Heirs, and likewiſe againſt al! Perſons but the 
rigut Heirs of the Deviſor.— Raym. Ch. J. faid, That this Caſe is <:rongty reported in Levis, w 
ſays, That the Court were agreed to give Judgment for the Avow ant in Replevin; but the Court con- 
ceived new Doubts, Whether they were contingent Remainders or Executory Devitcs to the Iiue in 
Tail of A. &c. And that before this Point was determined the Parties came to an Accemmod fi- 
on, which is a Miſtake; For his Lordſhip heard the Opinion of the Court given Seriatim, v. P as 
W. 3. in the Year 1697. That Evers Armin took but an Eftate for Life, becauſ- tne iſt Jijue ue 
took the Contingent Remainder. It has al ſo had Deciſions in other Places; It having been brought .o 
the Court of Chancery , and by an Appeal thence carried into the Houſe of Lords, tue q udgmcat 81575 
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<< Court of C. B. was in all thoſe Places confirmed, and not in the leaſt ſhaken; and has been ac 
ns” {red under ever ſince. Ls is enter'd on the Roll in C. B. Trin. 5 W. & M. Rot. i551. as 
ry by Eyre Ch. J in another Caſe. This ſhews that the Word (Ifluc) is a Word of Pur- 
nate. when the Intent of the Party is apparent. Gibb. 21, 22 Paſch. 1 Geo. 2. B.R. in the Caf of 
Shaw „ Weigh ——— Ld. Raym. Rep 203. Paſch. NW.; Luddmgton v. Kime; And there . 
20-. all the Court held, That A. took an Efate for Life, the Remainder contingent to his Iſſue M. 
in Fee. | 


—T 


_—_— 


(H. ) What is. HYhere the Veſting of a Subſequent Re- 

mainder depends on the Performance of a Condition, or 
the Happening of a Contingency annex d to a Meſne 
Remainder. 


A Had Iſſue B. a Son, and C. a and devis'd Land to 


* 


Daughter © 
o for Life, upon Condition, That if B. di rb d J. S. or the He. 
curors, ot their Adminiſtration, then the Land fbould remain to C. and 
died; Atterwards J. S. died, and C. brought Formedon in Remainder 
againtt B. and alleg d, That he had ditturd'd J. S. and the Executors. 
B. travers'd it, and Iſſue thereupon was joined ; And fo the Condition 
took the Fee away from B. and pur it in C. by the Allowance of the Law 
in Performance of the Intent of the Deviſor, tho the Remainder did not 
veſt when the firit Eitace took Effect. Per H J. PLC. 414 a. b. in 
the Caſe of FIeWtS v. Larke, cites 34 E. 3. the Margin cites Firzh. 
tit. Formedon, the laft Plea. 

2. A Fine was levied of Lands in Tail, upon Condition to carry the 
Kandard of the Connu/cr ; and tor Default thereof Remainder to V. N. 
And Per Firzh. J. the Remainder is good, and is in the Grantee preſently 
betore the Condition broken, or never; For if the Remainder be not 
good at firſt, it never ſhall be good. Bur Per Montague Serj. contra; 
And Fitzh. after doubted. Br. Done and Remainder, pl. 3. cites 27 H. 


8, 
; 1 Feoffment to the Uſe of B. till C. hall come from Nome 
into Eng land; and after ſuch Coming from Rome into England, to remain 
over in bee, this Remainder depends in Conringency ; For it is uncertain 
whether C. ever ſhall come into England, or not. Arg. Quod fuit Con- 
ceſſum per tot. Cur. 3 Rep. 20. in Boraſton's Caſe. 

4+ A. leaſes for Life to B. upon Condition, That if he pays 101. at Mi- 
chaelmas to the Letlor, that he ſhall have the ſame to him in Tail, the Re- 
mainder to F. D. in Fee. The 101. is not paid; If now he in the Re- 
mainder ſhall have the Fee, or if the Contingent and Accruer extend as 
well to the Fee as to the Eſtate Tail, or if the Fee veſts preſently ? * 
ham faid, That is 2 Moor Point ; But Anderſon faid, You will not 
able to prove that by any Book of Law, but if you were to read it is 
2 good Point for you. Noy 46. Anon. 


PINT 


(I) At what Time Remainder ſhall attach. 


PE Leak for Lit or in Tail be, the Remainder to the right Heirs Br. Done 
of J. S. and Tenant for Lite dies, ox Tenant in Tail dies without &c. pl. 6. 
Hive living J. S the Remainder is void; Becauſe J. S. cannot have <= 4 F. 3 
ber Buring his Life, and inaſmuch as this does not take Effect du- 2. d 
ting 


PI 
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#ull, >0-b ring the particular Eftate, it ſhall never take Effect ths' he dirs alter 


Kemaincer ati Bas ah Heir. 9 B. 6. 23. d. 11 B. 6. 12. b. 

it J. S. was alive at the Time ; For if it cannot take Effect at the Time of the Lirery, it will be hard 

pony ＋ ever it ſpall. WS 74. b. 2 3 = 1 
Thie Remainuer i iz .:beyarce till J. &. dies, good; and yet no Heir is it 

Time of the Livery. Br. hon «> . F in EE x the 

II J. S. be afterwards attainted of Felony, and dies; and after the Tenant for Life dies, 
Mall nor take Euect; becauſe lone can be Heir to a Man attainted. Br. Done & 


——— 


the Renainder 
&C. pi 42 Cites 37 big, 


S C. cited by 2. in ſuch 0 aſe | . Remainder 

of the Rolls, 7 mall Land again. 11 0, 6. 12. b, 

Who ſaid, That tho the Remainder in Fee i iA yer there is a Bubvility left in the Heir, arg 
that where the Teranr for Life dies, living J. S. the Grantor ſhall have his Lands again for want +" "ng 
ther Ferton to e them. Was's Rey. 514, 515, Mich. 1718. in the Caſe of Carter v. Barnurdiſto-. 


= arary | 3. Tf a Deviſe be TO one in Tail, the Remainder ro the right Heirs of 
Ver, A he. the Eody oft B. the Remainder to C. If the firſt Deviſee dies without 
fore Bron Iliue in the Lite ot B.— C. ſhall have the Remainvecr, and the unt 
Turion, Hers of the Body of B. born atterwards, ſhall ni vet vcvclt it ; B. 
Thur  De- Calit they were not capable at the Time when it 6ugix to attach dy 

Kaser 00 them. Y. 37 & 38 El. B. R. between Gibbon and Warner. 
bis fiſt Sos in J. il, Remainder to B. — A. dies, no Son being then born, bur ajterwards a Hen i- bury) 
B. enters bcfure the don burr. Judgment was given for B. in C. E. and affirm'd in B. R. Upon Error. 
for 2 Reatons; 1ſt, 71 is a centingent Remaumaer to the ton of A. and he not beirg bort u nen the vac. 
ticular Eſtate deter min d, it became void. zdly, The next in Remainder being B. and he having exec be. 
jore tile Einth of fr Ser, was in by Parchoſe, and ſhall nor be put ur by an Hei Horn afterwards 
3 Lev. 48. Mich. 6 W. & NM. Reve v. Long. — Bur this Judgment was revery'd by almoſt all the 
Lords iv Parliament; becawie beirg ma V ill they took ĩt accurdivg to the ln: ent and E uiqy ard Mean- 
irg. which they {4id could not be to diſinherit the Heir of the Name and Family of the Deviſor by 


uch Nicety. Eur all the Judges were greatly diſſatis ficd with this Judgment of the Lords, and did nor 
char ge ti cir Opiriovs thereupon, bur greatly blamed Baron Turion for permitting ir to be found Se- 
cially where the Law was ſo certain ard clear. Ibid. — 4 Mod 282. 8. C.— i Silk. 22-. 8. C 
Sce (L) pl. 16. 


4 2 3 It a Feoſſment be made by A. to B. to the Uſe of himſelf for 21 
"x : : + Years, Atmaimder to the Hie ot C. in Tail, Remainder to the uſe of 
liz ite the right Heirs of A. and C. dies without Itſue in the Lite of A. during 
Curr cf the 21 Years, this Bemainder in Fee is void; Vccauſe this was d 
— ards ; ard Cdntinigent Remainder, and A. has not any Heir diir.ng his Liſe; 
Ce and the Cate tor Bears being ng Franktene:3:ent, canu** ſuppatt 
with che this Haeniainber till the Oeach of A. Below d. ehem Reports 
lage ze bLerween eie Earl e Beard and Ruilel, 
Barons, Re- | | 
ſolv'd by all (but Baron Clarke) accoriingly.—— S. C 2 And. 19 pl. 17. ator fly en fn fe Cort 
of Wards —— No. 718. pl 1000. & C. S. C. cited Mo. 371. in Perro.“ (Cuſe — And 7 Key, 
in CE udleigh's Caſe And 2 Rep. 91. b. in Bingham's Caſe. Jenk. 248. pl. 38. lt Part, 
S. C. Se Uſes (0 8) pl. z. 
So where A. ſeied ii Fee of Lands, makes Leaſe for Years to B. Remainder to . in Tail, Remainder 
to the riebt Heirs of B. In this Cate B. Fa nothing in the Fee; it is a Remainder conti gent tu the Heir 
of B. If C. dies wits art Hue in the Liſe of B. the Remainder is void; Becau'e it bus row no Frechod 
ro ſupport it when the E cmainder falls; for C. died without Ifluc in the Life of B. and 3. cannot have 
Heir during his Life. Jenk. 248. pl 38. 2d Part. | 


5. Where Land is given to a Man and his Feme for Liſe, the Remainder 
to the Heirs Male 75 the Bedy of the Man; this Remainder cuα,/ le weſt 
ia the Life of the Man; For it is not Tail in the Man, by rcaion ot the 
E tate ot rhe Feme. Br. Noſme, pl. 40. cites 37 H. 8. : 

6. Every Remainder which commences by a Dee 0:84; to weft in him 
to whom ir is limited, when Livery of Seiſin is made 10 bin that hats the 
particular Effate. Co. Litt. 378. a. 3 

7. It Lands be granted and render d &y Fine for Lite, the Remainder 
in Tail, the Remainder in Fee; none of theſe Remainders are in them if 
the Remainder until the particular Eſtate be executed. Co. Litt. 378. 4. 


(N) 2 


883 


— „ — 
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(K) At what Time it muſt or may attach. What Remain- Dr. 
cCerrs are in Contingency and not attach d. 


HERE it is dubious and incertain whether the Eſtate Iimir- 

ed in Futuro, thall ever veit m Eſtate or Intereſt, or not, . rh C. 
there the Eſtate is in Contingency. 3 Rep, 20. Boraſton's Cale. . thus; 
10 Rep. 83. Loveis's Cale A it. 


2. As il the particular Ettare (upon which the Remainder Oed of Socnge 
may determine beiore the Remainder may commence, there Re- yoo _ 
mainder is contiiigent, 3 Rep. 20. Boraſton's Caſe. for $ Tears 

and after to 


tis Execntors to perform Tis Hl till C ſrou'd attain bis Age of 21 Years, andwhen be ſhould attain tl at Age, 
that he ſhouid have it to kim and bis Heir: for ever. A. died, and C. died at 9 Years old. It was infifted 
by the Counſel, «nd agreed by rhe Court, That the Executors had a good Term for 12 Years, which 
was not determined by the Death of C. So that le Remainder commenc'd in Poſſeſſion at the End of the 
germ; ard as to the Adverbs of Time, via (en) and (Then) they do not amount to make any Thing 

cede the ſettling the Remainder any more than in the common Caſe, where one leaſes for Life or Years, 
and after the | 'eccaie of the Leſſee, or Determination of the Term, the Remainder to anather, yet this 
Kemainder veſts immediately; for when Adveros refer to a Thing which mutt neceſſarily happen, they 
make no Contingency ; and it is certiin that every one mult die, and every Term mult end, fo that they 
only demonſtrate when the Remainder to C. ſhail take Effect in Poſſeſſion. _ udgment accord- 
ingly. 3 Rep. 19 a. to 21. b. bill. 29 Eiiz. B R horaſton's Caſe——S8. C. cited per Cur. Cro. J. 
510 Mich. 16 Jac. B R. in Cafe of Slieriff v. Wrotham. . 

If one make a Leaſe to JS. for Lite, and after the Death of F D to remain to grot her in Fee , this Re- 
mainder depends in Contingency ; for if J. S. dies before . D. the Particular El ate is determined before 
the Remainder can commence. Arg Quod fair conceſſum per tut. Cur. 3 Rep. 25. a. in Boraſton's 
Caſe. W hatſoc ver cannot accrue at the Time of the Death of rhe Party who firſt dies, canrot 
akerwards by any Act be reviv'd, but is abſolutely extinguiſn'd. Per Cur Cro. C. 102 pl. 3. Hill. 
3 Car. in the Exchequer Chamber, in the Caſe of Biggot v. Smith, which was adjud, d upon this 
Reaſon, 


3. A Fine was levied to the Uſe of A. and the Heirs Male of his Body, Arton v. 
till he or the Heirs Mule of his Body had done ſuch a Thing; and after ons % G 
ſuch a Thing done, to the Uſe of B. in Tail, and dies without Iſſue without Poe - 
any Thing done. Adjudged the Remainder was in Contingency, and never Tin 37 
tell; the Eſtate was Contingent, and there mutt be a Contingency hap- Elis. 
pen to put it in Elie. Cart. 293. cites Acton v. Hoar, as cited in Loveis's 


Caſe. 10 Rep. 
+ A. dev:/ed Lands to E. ſor Life, and after her Death to the eldef# Heir 


Male of her Body, and to the Heirs Miles of ſuch Heir Male, ſo that he be 
24 Yearsold t E's Death, but if he be nut of that Age, then to ber Hlus- 
baud till the Son come of that Age, and the Profits to be dij pos d among ft the 
younger Children. E. died, her Heir Male being under 24. It was ar- 
gued thar thoſe Words (So that he be 24 Years old at the Death ot E) 
ii che Deviſe had reſted there, would have been a Contingent Limicarion | 
upon the being <.; at that Time, but that by diſpoſing the Profirs in the 
aterim, his Intention appears to be not to make that Limitation a Con- 
ungency to the Remainder, but upon that Suppoſal to provide tor the 
younger Children. Adjornatur. All. 8. Paſch. 23 Car. B. R. Taylor 
v. Ultkerwood. © | 
. The Law is now ſettled, that in Caſe of a Contingency that cannot in 8. C. cited 
the Nature of it precede the Death of a Perſon, a reaſonable Time may be al- = — of 
2 ſubſegueut to the Deceaſe of that Perſon for Performance ot the Con- BS Rolls. 
Neue and a Fee limited thereupon is good. Per Jekyl, Maſter ot the 2 Wes 
2 10 Mod. 422. in Caſe of Marks v. Marks, cites Show. Parl. Rep 623. 
ales 137 Loyd v. Care w. In which Caſe a Year was held a realonable Ng. 153 
Time. Ibid. bs Cale al 
"KI Deviſe to a Nan for Life, and after to his Heir, this is an Eſtate Leigh, - 
in Fee; but il it be, and to the Heirs of ſuch Heir, (Such) there, is a Con- 
ungent Remainder. Per Holt Ch. J. Skin. $59. Mich. 6 W. & XI. B. K. 
in Cafe of Moor v. Parker. 
5 1 (L) Con- 


9 


(L) Contingent, or other Remainder. Its at cuba 
Time. 


I. Makes a Leaſe for Life on Condition to B. that if B. % ; 
e his Lite, the Land thall remain over o 1. V. Fer, Lais 
Waſte, A. brings a Writ of Watte, and has Execution ; B. tas Ithue ang 
dies. No _ 4 ry Aon ye A W. N. becauſe the Fee re. 
mains in A. unti as Iſſue, Recovery defeats the firſt T 
Very. r as 5 9 
pl. 2. Lands given 0 A. and the Heirs Male of his Remainder 
S right Heirs of B. A. died without Iiſue; Bhat 82 1 
Eliz. CB. and M. [B. died, ] L. died, M. died ; this Remainder is as a Purchuſe, 
and the Survivor takes Place ; fo that rhe Formedon lies only for the 
Heir of Survivor, and it is not like as if Land were given to A. tor Lile, 
Remainder to B. for Lite, or in Tail, Remainder to right Heirs of A. 
For in this Caſe the faid Remainder is veſted in the Tenant himſelf, and 
he is the Purchaſor of it, and from him it thall deſcend to his Son. Other. 
wiſe here ; for it Land is given to A. for Life, or in Tail, Remainder 

dg > Heirs of J. S. and after J. S. dies, his Wife Privement 
ſeint with a Son, and the Remainder falls, and after the Son is born, the 
Daughter ſhall retain the Lands againft the Son tor ever. Dal. 69. pl. 

39. 6 Eliz. Stowell & Bamfield v. Earl ” -* 


Ant Sun which ſhall be born afterwards, for his Lite, and fo to feveral Per- 
ſons, and aſter to the Uſe of F. D. in Tail. Reſolved that all the Us 
limited to Perſons not in Eſſe are Contingent, but the Uſes to Perſons in Ee 
veſt preſently, and yet theſe Contingent Uſes when they happen, veſt h 
_ — if the firſt Eftate for Lite which ought to ſupport them, be 
not diſturb'd. Hutt. 119. in Caſe of Napper v. Sanders, cites 1 Rep. 
133. in Chudleigh's Caſe. | 
Thid. 198. 4. If a Deviſe or Uſe be limited to A. for Life, Remainder to B. in Tal; 
cites 37 H. if A. diſagrees, the Remainder veſts preſently. Per Coke. Arg, Le. 194 
6. 36. Mich. 31 & 32 Eliz. in Lord Pager's Caſe. 2 
ET J. A. deviſed Lands to F. S. till B. (A.'s Son) comes of Age, the Re- 
mainder veſts preſently. Arg. Le. 195. in Lord Pager's Cale. 
Fior there 6. Covenant to ſtand ſeiſed to the Uſe of Salisbury Plain for the Life f 
is not any F. S. Remainder to V. R. W. R. ſhall take prefencly. Per Manwood 


phe lu Ch. B. Le. 195. in Lord Paget's Caſe. 
ticular 


Elan; bur where the firſt Uſe is limited t s Baſtard, the Remainder over, there the Remainder fel 
not come into Poficſion preſently ; for he is a Perſon capable, but not by Conveyance in Conſideration 
of Natural Affection Per Manwood Ibid. 197. 


Ibid. 198. J. A. leaſes for Life, Remainder to himſelf in Tail, Remainder to 4 
cites 7 E ;. ranger in Fee ; the Meſne Remainder to A. himſelf is void, and the Re 
19. Maufs | inder over ſhall be immediate to the Ettare for Life. Arg, Le 197 
in Lord Pager's Caſe. 

S.C. Yelv. 8. A Rent was granted to J. S. pur auter Vie, with Remainder ou. It 
g. 10. And Grantee dies, the Remainder ſhall take Place preſently, becauſe the 
there PP. Rent for Life determines by the Death of the Grantee. Per Popham 
(and which Mo. 664. pl. go7. Trin. 44 Eliz. R R. Salter v. Butler. 


to Per Cur.) That tho the Grantee dies, ſo that the Rent determines in Intereſt as to the Perception 
thereof, yet inaſmuch as the Tertenant during this Time holds the Land diſcharg d, it is ſufficient f 
fapport the Remainder. Mich. 44 & 45 Eliz. Salter v. —Noy 46. S. C. but not exactly 8. . 
——Cro. E. got. 8 C. but not exactly S. P. 


Tbid.S.P. 9. Feofſfment to the Uſe of A. for Life, then to the Uſe of Fae jor 
adjudg'd. 99 Nears, if A. fo long live, and after A. Decraſe to B. in *. "1 
＋ 5 


— — = _-—_ — 


— — 
- 


Remainder. = 
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Adjudged that the Remainders velit pretently, and thar the Poſfibility Hil. - Cr. 
that A. might over-live the 99 Years, will not make the Remainders Napper v. 
Contingent. Hurr. 119. cited per Cur. as the Lot Derbys Cate. And * 
that upon a Special Verdict ound at Lancaſter, in a Cafe between Fa- 
ringdon and another, about 8 Jac. and otten argued ar Serjeant's-Inn, it 
was atterwards adjudg'd a good Remainder, and not Cont: 

10. A. levied a Fine to the Uſe of himfelt and the Heirs of his Body, But crher- 
and for Default of fuch Iſiue to the Ule of B. and the Heirs Make bf his viſe the Li- 
Buch, anti! B. fhonld go about to Sell, Alien Ec. and after the Eftate of B. elf i. de = 
and the Heirs Male of his Body by any ſuch Attempts determined &c. Law, as ap- 
then to the Uſe of the Heirs Male of the Body of B. And for Default of ſuch pears 6 

ie then to the C/ of C. in Tail, until &c. as and atter to the Nep. 42. a. 
CoD. in Tail, as is before limited to C. It was agreed per tor. Cur. —_— a 
That no Remainder can enure over to C. without an Attempt precedenc | 
by B. to determine his Eſtate, becauſe the Eſtate of C. is not limited to 
begin, but upon fuck an Attempt precedent. Poph. 97. Arton v. Hare. 

11. A. ſeiſed in Fee has two Sons, B. and C. —A. makes Feoſſment to Lit. R. 155 


1 : ſpould have It: 4 to Mich. 
Male of his Body, and to his Hears for ever; and for Want of ſuch Iſſue the 6 Car. C. f. 
Remainder zo the right Heirs of C. for ever. Adjudged that this Remain- S. © by the 
r to the younger Son who ſhould have Iſſue, is but a Contingent Re- — 
mainder, and a Remainder to the right Heirs veſted in C. Cro. Car. 364. Nichols & 
Patch. 10 Car. B. R. Boreton, or Moreton, or Bowton v. Nichols & — af, 
| — Gould . in Caſe ef Idle v. Cook, cires 8. C. and fays the Queſtion was, if it was an Eſtate Tail by the 
Limitation, or a Contirgent Fee-ſimple ? Ard that it was heid an Eftate Tail; for if it had been a Con- 
tingent Fee, the Remainder over had been void. Wm's Rey. „1. Ard in page 79. Holt Ch. J. fays 


and he admits that it is a Contingent Eitate, but yet it might be a Conti ngent Eftate Tail ——Ibid. 

76. Powel J. cites 8 C. ard fays it was not necefſury or material in that Caſe to determine wh. 

the Eſtate limited was a Fee- ſimple or a Fee Tail; for if the Remaircer was Contingent, that u as 

ſufficient, and in the mean I ime the Remainder in Eije was executed, and the Contingent Remainder 

never And tho' the Limi age * 3 - C. hath 1 mou. Heirs ＋ 

was only 4 Deſcription of the Perſon, yet (Such Iſſue] might like wiſe well enough to 
Wards (Heirs Males) which 2 help the Re ſolution. 


12. A. ſeiſed in Fee, in Conſideration of a Marriage between B. bis 
Son, and M. and of 1000 I. Marriage Portion, and for the Affection he 
bore to his Relations, covenanted to ſtand ſeiſed to the Uſe of himſelf for 
Life, Remainder to V. R. and W. S. 2 Strangers and their Heirs dur:ag 
the Life of B. his Son and Heir Apparent, Remainder to 1/t and every ther 
Jon B. ſucceſſively in Tail Male, Remainder to C. in Tail Mile, Remain- 
der to D. in Tail Male &c. A. dies betore B. has Iijue Male born, bur 
afterwards B. has Iſſue J. Per North Ch. I. Ir ſeems that this Remain- 
der immediately after the Death of A. veſts in C. as Lewis Bowles's Cale 
is, 11 Rep. 80. a. But Adjornatur. Raym. 247. Hill. 30 & 31 Car. 2. 
C. N Baynes v. Belſon. | 

13. A. ſurrendered a Copyhold Tenement to the Uſe of himſelf for Life, Edwards v. 

and after to the Ute of his youngeſt Son, and the Heirs of h Body, if be fammond. 
attain to the Age of 18 Tears; and if he die before he atrain to that Age 1 * 
withour Iſſue Male, then to bis [A. s] right Heirs. The Queſtion was, Car. 2 & B 
If this was a Contingent Remainder, or it it ſhould attach immediately ſeems to be 
upon the Death of Tenant for Lite > And held that it attach'd imme- 8 C. cho 
diatelv, becauſe of the Intention of the Party, and held to be the fame and = 
with Sir Julius Cxfar's Caſe, in Jo. 389. 2 Show. 398. pl. 370. Mich. ſiid to be 
36 Car. 2. B. R. Stocker & Ux. v. Edwards. 88 £n- 
f gljp, and 
The Szrrencer mentiored ro be made to the Uſe of A. for Life, and after to the Uſe of his eldeſt Sow and 
his Heirs (which in Fffect is the ſame Point) if &. as in the other Cate ; and that the Eldeſt ar 17 
Years of Age brought Ej ect ment, and it was held, "Chat tho' by the firſt Words this ſeems a Condition 
precedent, yet uson all the Words taken together, it was not ſo, but a Devi'e to the el 12ſt Son imme - 
diately, but to be defeated by Condition ſubſequent, if he does not attain the Age ©f 18. Ard re- 


that the Words (Such Iſſae) mult there be taken to be Iſſue Male of the Bedy of C. mentioned before ; 


. 


408 Remainder. 
ſembled ir to the Caſe of * Spring v. Ceſar, and ſo it was adjudg d in Mich. Term follog; + 54 
Condition (I) pl. 12. OW g vw follox ing. f. 


14. Deviſe to A. for 60 Tears, if A. ſo long live, and from 4 
Death of A. to B. his eldeſt hs if Fe whether this . a — 
a Veſted Remainder? Per Lds Commithoners, It would be hard E 
conſtrue the Meaning of the Words to be from and after his Death 
within the Term; tor ſuppoſe A. thould outlive the Term, thould B. 
take in the Lite ct A.? 1 hat would be contrary to the Words and Intent 
ol the Teſtator. Suppoſe it had been 6, 7, or 8 Years inſtead of bo, 
could there be any Room then tor ſuch Conſtructions 2 And at wh: 
Number ot Years is ſuch Conſtruction to begin? 2 Vern. 131. pl. 129. 
Hill. 1690. Beverly v. Beverley. ha 
— Ie 8 Deviſe to A for 50 Years, Remainder to the Heirs Male of 4 Fe. 
| — he "og mainder to B. The Remainder to B. takes Eſfect preſently. 1 L. 226. 
Hill. 5 W. & M. B. R. Goodright v. Corniſ. 

1 Rep. 129. 16. Contingent Remainder muit vef during the Particular Fflate, or Fg 
b. 152 Þ (£2 Ii ante, chat it determines. 2 Salk. 2:8. Paſch.6 W. & M. BR. Rene 

eigne Caſe. V. Long. | 
51. (g Chotmlcy's Caſe. 2 And. 39. Baldwin v. Smith, als. Archer's Caſe. —Cro. E. 455. $.C _ 
1 Rep 66. b. 8 C. 2 Lev. 39. Purefoy v. Rogers. Bu: the Statute 10 , z. cap 16. Hi. 
Enacks that <vhere any Eſtate is by Marriage or other Settlement limited in Remainder to, or to the (je of tle 
Frſt or other Sons of the Bedy of any Perſon, <vith Remainder over tc, or to the Uſe of any other Perſon, or in Re- 
mainder to, or to the Uſe of Daughters, with Remainder to any other Perſons, any Son or Daughter of ſuch Per- 
ſon born after tlie Dece.:ſe of the Father, may take ſuch Eſtate in the ſame 1ſanner as if born in the Life-time 

of tle Father, altbo no Eſtate be limited to Truſtees te preſerve the Contingent Remainder. 


17. After a Contingent Meſne Remainder is once limited, no Eftate after 
limited can be vetted ; but when a Contingent Meſne Remainder is not 
in Fee, but any for Life, or in Tail, an Eſtate after limited by ſabſe- 

uent Words may be vetted. 2 3 Salk. zoo. Doddington v. 
yme, [ bur ſhould be Loddington v. K yme. ] 
And there- 18. Conveyance to the Uſe of A. (the Husband) for Life, Remain- 
fore a * der to B. (the Wife) for Life Remainder to all the Iſſues Female of their 
fir Life, Ae. 2 Bodies, and to the Heirs Male of the Bodies of ſuch Iſſues Female ; A. and 
mainder io B. have Iſſue a Daughter. Reſolv'd the Remainder in Tail is nor fo at- 
the U'e of tach'd in this Daughter, as not to be diveffted for a Moicty by an After-boru 
[the Heirs of] Daughter; for this Limitation being by Way of Uſe, ſprings out ot the 
=} 


- _ Eſtate, according to the ot the Perſon in whom it 1s to relt. 
J. S. dies Comb. 467. Hill. 10 W. 3. B. R. Matthews v. Temple. 

ſt leſ ore 
AN. I the H-irs of ſ. N. ſhall take, tho it be veſted in the one before the other hath a Cavacity to 
take; but had the varcicular Eſtate determined after the Death of J. S. and before that wy N. there 
perhaps the Heirs of J. N. ſhould never take; and in this Caſe they are Jointenanrs for Life, and Te- 
nants in Common of the Inheritance. Cumb. 467. Matthews v. Temple. 


Aa 


(M) Contingent Remainder.  JYhot is. 


Ir's being 2. Contingent Remainder never is but in Caſes where the Particular 


uncertain Eftate may determine before the Cuntingency may happen. Sid. 24). 
whether the Per Cur. in Caſe of Merrel v. Rumſey. 


—"—_— that the precedent Particular Eftate ſhall end makes it a C ingent Remainde: 
dem Inftanti, that tl ar end or not, ir a Cont 
Arg. Raym. 144. cites 3 Rep. 20. Boraſton's Caſe, and 10 Rep. 17. Lamoect's Caſe. . 
A Contingency is when it is uncertain whether the Thine will take Effect, or not; as when an 4 
limited to a Perſon not in Elſe, as a Leaſe for Life, Remainder to the rigiit Heirs of . 5. who 13 alive; 
for ir is uncertain whether J. S. ſhall ever have an Heir. 2dly. When there is a Condition prece dent, 0 
ſome other Accident, which ought to happen before it can take Effect, which is uncertain wherher 3 


N 


U 


} emainder. : 409 


—— — — 


will happen or no As if a Leofo for Lite be made, and that if ,. pry 10. then the Remainder to the rieꝭ t 
Ilir of A. or f B. ſurvive, then the Nemainder to the right Heirs of B. Ia theſe Cafes it is ancertain whe- 
mer the Money will be patd, or the A-cident happen. zdly. When a Remainder is {> limited that it ie 
uncertain <abether it Will centinue ditriug the Contmnance of the Particular Eſlate; for if it cannot velt dur- 
ine the Particular Ellate, or immediately when the Particular Eſtate determines, it is void. Arg. 
Pollex. 56. 57- in Cafe of Weale v. Lower. 

>. By Indenture between J. S. of the one Part, and A. B. C. and D. of 1 Rep. 153. 


the other Part, J. S. demiſes Land to A. for 80 Tears, if A. fhonld live fo Mich. 45 & 
1 | . 4 W 41 Elis. S. 

lag, and ſhould not alien the Term; and if A. dic ur al en within toe h the xane 
Tau, then J. d. granted the Premiſſes to B. for ſo many Icurs of the ſaud of che Rec- 
arm as thould be then to come, / he ſhould fo long live, and not alien; tor of Che- 
and in like Manner to C. and 11 C. die or alien, then J. S. granted it to c 
P. his Execucors and Athgns, for ſo many Years as thould be then to 2 
come. Adjudged that this is a good Poiſfibility in D. to have Term tor 
Years, buc B. and C dying in the Life of A. the Poiſibility to D. could 
not take Enect, becauſe the Contingency is to D. apes the Cefjer of E/f ties 
of B. aud C. d acver Ha an Fſiate, becauſe of their dying in the Lite 
of A. bio. 478. pl. 684. Mien. 37 & 38 Eliz. B. R. Loyd v. Wil- 
kinſon. 
3. A. had 2 Sons B. and C. and levied a Fine to the Uſe of himſelf 8 C cited 
ſor Lite, Reminder to B. his eldeſt Son for Life, and aiter to the firft S On fp 
the Body B. and his Furs Male, und to to 4 Sons fucceliively in Tail; 8 
Aad if ut fortiine the jaid gb Yona to die without Iſſue Mule, thea to remain Caſe. 
to 64 A. dies B. dies witzout tive Male, leu ing a Daughter. Ad- 
judged tliac tlie Tie vitts in C. tho! B. had no Thve Male, and b's naving 
luue Male was no Condition precedent. Mo. 486. pl. 646. Patch. 33 UA 
liz. Holcrotr s Cale. | 

a. Deviſe to A. ta Tail, provided if A. er any ef his Iſiie alien, then ſer Cro. J. br. 
Default of ſuch Iſſue the Premites ſpall remain to B. ia $241, Per omnes J. Pl, Hille 
prater Walmiley J. The Remainder cannot ariſe unleis there be both 43 B K. 


Death without litue, and Alienation. Mo. 773. pl. 1967. Trin. 2 jc. ey wa ot 
C. B. Lovice v. Goddard. | Lingtinil, 4 


ſon held as here, and that iris a Conditional Limitation which is void and repngumt to 0 "© Wig 

der to commence alter rhe Altenarion of an Entail ; But that Walmiley and \\ albert n held * 2 "yg 
preſs Li rue of te Entail, and of the Rem under expectant therenpon, ad or to begin - — oh 
Alien ion, and ſudgment wis given according 10 the Opinion (tlie; luſtic es. But Mo . 
fays, That that ſudg dent was reverſed in B R Mich 3 Juc. E, C. 10 Rev. 8. Paſch "v1 7 IC 
and there Pg $6. The Ch. J. was of the Oi ion of the 3 Juſtices, bur 1ays that this Point was net 
reloived, — Erownl. 103. 8 C. argued, but no Judgment. ; 
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It was ruled upon Evidence at Bar, That this Limitation to the Ilch 
Male was only a Contingent Remainder, and not an Eſtate Tail in a 
becauſe ic was limited to particular Perſons. Palm. 359. Patch. 18 Jac. 
B. R. Waker v. Snow. 
This Caſe 8. A. ſeited in Fee of 3 Acres, inſeoff d G. and H. whereof 2 Acer 
was «gain ar- were to the Uſe f himſeif jor Life, and the 3d Acre to the Ule of binſuf 
guedia for the Life of B. his Sou; and alter the Death of B. then the 34 Acre ws 
the La to he to the Uſe of K. the Wife of B for Life ; and the other 2 Ares gie 
Chancellor the Death cf A. and M. his Wife to the Uſe of B. for Life, and after th, 
having at the Death of A. AH. and B. tothe Uie of K. and of ſuch Iſſac Male or Female 
Ioitu:ce of 45 ;he ſaid B. ſhould beget on ber, until ſuch Iitve thould be of the Age of 
8 ) 21 Years, and no otherwiſe; And if B. ſhould have no * by ber, then 
other Judges to the U ſe of K. for Life, and after the Death of A. M. and R. all the Lands 
to his Aft. to the Uſe of B. and the Heirs Males of his Body, to be begotten on K. and 
2 for Default of ſuch Iuue to the Heirs of B. for ever. E. has Iſſue C. a 
grecd in Laughter yet living, and makes a Leaſe of all the Lands by Indenture to 
Oprion the faid G. for 300 Tears to commence after A's Death, and ate 
wich Hale. grants Ly Fine tothe — G. for 505 Nears, and then he and M. die. Upon 
8 69. a Reterence out of Chancery to the Ld Ch. J. Hale, he held, That as to 
25 the 34 Acre limited to K. for Life, the Remainder therein was not Con- 
tingent, but was veffed ; Becauſe by the Limitation after the Death 
of A. M. and K. being conſtrued Diftrib:tively, it thall be taken 
that as to the zd Acre the Eſtate of B. commenced in Poſſeſſion ater 
the Death of A. and K. only; For in this Acre M. had ncthing ; and as to 
the other 2 Acres where M. had an Eſtate for Lite, there it ſhall be taken 
commence aſter the Death of A. and M. Pollext. 54 & 67. Jan. 3. 1672. 
Weale v. Lower. 5 
** 9. A. made a Feoffment to the Uſe of himſelf for Life, and after the 
did not an. Death of him M. and bis Wife tothe Uſe of R. (eldeſt Son ot A.) for bis Life 
in the and after the Death of A. M. and B. to the Utc of B. and the Heirs Mas 
Caſe yet up- G his Body, and for of ſuch Iſſue to the Uſe of the Heirs of B.— . 
on Examina- had Iſſue a Daughter, and then by Fine and Indenture granted to (r. for 
duda er 400 Tears. B. dies. M. dies. A ſurvived. Upon a Reterence out of 
anot ler Chancery to the Ld Ch. J. Hale, and aſter hearing the Arguments at 
eed l bad Counſel, his Lordſhip was of Opinion, That the Eſtate as above, limited 
an Eſtate for to B. was a Contingent Remainder. Pollext. 55 & 65. Jan. 3. 1672. 
i - . Weale v. Lower. 
Ch. j Hale aid, the Uſe fall not be contir gent; but the mentioning that the Commencement thereof 
ſhould be after the Death of M. is only an Expreſſing when B. ſhould take the Profits in Poſſeſſion, and nt a 
Cemingency. Pollexf. 66. S. C. 


10. Leaſe to A. for Life, and after the Death of A. and M. his Wife, 
the Remainder to B. bis Son and bis Heirs, this is a Contingent Re- 
mainder; For the particular Eſtate being only for the Lile ot A. and 
the Remainder not to commence till after the Death of A. and M. this 
may determine by the Death of A. betore M. And fo it would have 
been in ſuch Caſe ar Common Law; And tho it had been by way of Uſe, 
yet could not the Remainder be preſerved without a particular Eſtate. 
Admitted, Arg. Pollext. 57. in the Cafe of Weale v. Lower. 

11. Ld. Ch. J. Hale took a Difference between a Contingent Remain- 
der by way of Uſe, and a future Uſe, or an Eftate in Futuro by way of tf. 
Pollexf. 65. in Cafe of Weale v. Lower. 

12. As if a Feoffment be made to the Uſe of A. for Life, and after tht. 
Death of A. and B. to to the Uſe of C in Fee, this is a Contingent Re- 
mainder to C. Pollexf. 65. Weale v. Lower 8 

13. But if a Feoffinent be made to the Uſe of C. and his Heirs aſter the 
Death of A. and B. this is no Remainder, but a Future Uſe, and the 
Feoffee is ſeiſed in Fee - ſimple, and not of a Freehold diſcendible, deter- 
2 upon the Deaths of A. and B. Pollexf 65. in Caſe of Weale C 

wer. * 
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14. & if rhe Limitation of an Uſe be that after 2 Years, or aſter the 
Neath of J. S. it ſball be to the Uſe of J. N. in Fee, the Feotior has the 
Fee-timple remaining in him until this future Uſe comes in Etle. Pollext: 
'eale v. Lower. | 
4 1 2 Leaſe be made of Bl. Acre to A. of Wh. Acre to B. and of Gr. 
Acre to C. and that after the Death of A. B. and C it fall remain to D. 
ad bis Heirs; In this Cafe D. thall not have a Contingent Remainder, 
dut che Conſtruction thall be Relative. Pollext. 67. in the Cafe of Weale 
er. 
J — 2 Feoff ment be made tothe Uſe of A. for 99 Tears, if he ſhall ſo 
ung live, and aſter his Death to the Uſe of B. is Fee, this ſhall not be 
contingent, but it thall be preſitmed that his Life will not exceed gg Nrars; 
But it would be otherwile it it had been made but for 21 Years. cited per 
Hale Ch. J. to have been fo ruled. Pollexf 67. in Cafe of Weale v. 
Lower. 
17. A. ſeiſed in Fee of Lands in Ogborne, deviſed them zo B. for Life, 
if he ſhould be /:0:ag at the Death of A. the Teftator, but if not, then 0 
C. for Life, it he thould be then /rving; and if not, then to remain to the 
next Heir Mile of the Body of C. and for Default of fuch Male, then 0 
the next Heir Male of the Body of B. Remainder over in Tail Male, to 
the Intent that his Land mig hi (tif plea e God) continue in his Name for ever. 
A. died, then B. died kaving Iſſue C. and the Queition was, Whether C. 
took any E fate by this Nl It was argued that he did not; for by the 
Expreis M ords nothing was given to him unleſs B. had died in the Lite- 
time of A. wnich he did not, tor he ſurvived; neither could he take by 
the Deviſe to che Heir Male of the Body of B. his Father, becauſe it is 
a Limitation by way of Remainder, which with the particular Eſtate is 
but one Eftate, and if the one does not veſt, the other never ſhall ; and 
(if C dies) thall be intended (if he dies beſore A.) and not generally, it 
being certain that he ſhall die; and that no Remainder ſhall rake Et:eft 
till C's Death, and that not happening betore or at B's Death, when the 
particular Eſtate determined, it never ſhall take Effect: But it was anſwer- 
ed, That the Clauſe (And for Default of ſuch Iſſue then to the Heirs Male 
of B.) is not Contingent but fands abſo/ntely, and is a good Limitation, 
and atrer B's Death took Effect in C. the Detendant ; The Court was ot 
Opinion that C. the Defendant had an Eftate by the Deviſe; And Judg- 
ment was given, Quod querens nil capiat per Billam. 2 Jo. 111. Trin. 
30 Car. 2. B. R. Gold v. Goddard ö 
18. It was held, That if Land be given to the Feme durante viduitate But if Land 
and after to the Heirs of ber Body, that this is an Eftare Tail executed in PX Hen: 
the Feme, and not Contingent, Sid. 247. in Caſe of Merril v. Rumſey. ½ Ense 
| . during the 
Grrerture, Remainder to the Heirs of the Body of the Baron, this hath been held to be a Contingent Re- 
mainder: Per Jones J Sid. 247. in Caſe of Merril v. Rumſey, cices 42 E. 3. 25. 21. Firzh. 81. 
52. Perkin 8. 337. | ; | 
19. Deviſe of a Term to his Wife for Life, and after her Death to the Chan Prec. 
Child ſhe was then Enſeint with, and i ſuc Child died before 21, then he 36: e 
deviſed one third Part to the Wife, her Executors &c. and the other tuo hh 
— ro other — and made her Executor. The Wii's being 1 
leint, is not nece to intitle her to the 3d Part. G. Equ. „ Hi 
$ 2 v. Weſtcomb. e wn 10 
. 20. A. conveyed Lands to the Uſe of himſelf for ears, if he fo long 
live, Remainder 20 Truſtees and . A Lindy Life 25 ira 
derto the Uſe of the Heirs of his Body, Remainder to himſelf in Fee. Lord 
C. Comer ſaid, That this was plainly a Contingent Remainder being 
FA d to the Heirs of the Body of A. who can have no Heir during his 
e; for Nemo eſt Hzres Viventis; and that the Meaning of the Limi- 
tion is to carry the Settlement as tar as may be, and beyond the Limi- 
Oben to the firſt Son. Wms's Rep. 387. 388. Mich. 1717. Elie v. 
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(N) Con- 
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C. zi i ; : 
© * (NJ) Contingent Remainder. Supported hore, 
Rep. r3 ; N Uſe is limi | | * 1131 18 
r N Uſe is limited to A for Fears, Remainder to the Uſe of the 


88 Heirs, or V ite, of B. which thall be; it is void, becauſe it would 
— uch have been void, if Iimited in Potfeition. Arg. Parl. Cafes 10). in Cat 
Lim ation Ot Davis v. Speed. cites D. 190. Poph. 3. 4. & 82. 
„ore 27 I. 
8. had = good; for the Feoffees remain "Tenants of the Freehoid bur fince the Statute it is void. 
for then France cment ſhall be in Sulpence, tor nothing may remain in the Feoflees, Per Candy ] 
1 Rep. 155. in Ciudletgh's Cale. 


2. Chudleigh's Caſe, 1 Rep. 128. a. Dyer 340. Pl. C. 352 b. do all 
ſay that the Entry ot the Feottees is not requiſite, but when the Efe 
a! N, out of which the Uſe ſrould ariſe, is diff urb'd or altered by Diſ. 
{ciiin, Feotiinent, or the like, or alienated tu one ti at bath Nutice ; and the 
Realon there given is, becauſe the Uſe, whici. might be execuret by the 
Statute, ought to be an C/ i Ee, and not a Right to a. Vie, „che 
Eſtate cannot be transferr d by the Statute to one who has but a {tit 
an Uſe, but to him who is actually Ceſty que Uſe. Arg. Pollex. 96. 
3. A. is Zenant for Life, Remuinder to B. for Life, Rem ninder h C. 
for Lije, Remainder 10 4 Contingent, and A. and B. ju ia a Fine, pet 
tne Right of Entry of C. preſerves the C atiageat Fffaics. Per Hale Ch, |, 
Mod. 92. Mich. 22 Car. 2. B. R. in Caſe of Zouch v. Clare. 
A. Tenant 4. A. is Tenant for Life, Remainder to his 1/7, 2d cd 3.7 Sons, the lil; 
| ow * 4 * Remainder to B. and ſo to C. and jo to D. and thur 1%, 2d and 34 Sons, in 
B jor Lite, liæe Manner. B. C. and D. levied a Fine to A. the ſaid C. having Iſſue 2 
and to Lis 1 Sous at the Time; then A. made a Feoffient. Hale Ch. J. ſaid, That if in 
and 10% this Cate no Son had been born, the Contingent Remainders had been 
4 in Tail, deſtroyed, but a Son being born, there is a Right ot Entry left in him, 
emainder 's . : | n _ 
to the rief: which will ſupport the Remainders. And Judgment accordiugly. Mod. 
Fleirs of C. 92. Mich. 22 Car. 2. B. R. Zouch v. Clare. 
B. had a 
Sen, and then B. and C joined in à Fine to A. (the Son of B. being then living) then A. ad- + Frofment, 
and afterwards B. had Iſſne a 2d Son, and then his elde ſt Som died. The only QueRtion was, Waecher by 
the Feoſtment of A. the Contingent Remainder to the 24 Son was deſtroyed, he >cing born at the Time 
of the Feoffment. It was adjudged per tot. Cur. That it was not, but thi: ge Rig of the Remainder, 
which was in the fr/? Son, had preſoerded it till the Birth of the 2d Son. 2 Lev 35. Hill. 23 & 24 Gar. 2 
B R. Loydv. Brocking. 8 C. Vent. 188. accordingly. | 


Au if there 5. A Right of Ad ien cannot ſupport a Contingent Remainder; but 
3 in there muit ce a Particular Eftate actually in Being, or a preſent * Right o 
" Comoent £217), but a future Right ot Entry is not ſufficient. Vent. 189. in Marg, 
Kemal der 1ays it was fo held per Cur. in the Cafe of Thomſon v. Leach. 


over, ard 


Tenac for Liſe be diſſeiſed, the whole Eftate is diveſted, but the Net of Extry in the Jen int for Li = 


ſhall ſupport the Contingent Remainder ; but if Tenant for Life be uilleited, and a Contingent Ren inder 
expect upon his Etate does net weſt before @ Deſcent it caſt, then i- is gone, becauſe it is twrir'd frto 4 
Rig ht of Actin, tho' now it may be preſerved longer, by the Stat. of H S. whereby, except a Diſſeiſor 
be 5 Years in Palſeſ en, a Deſcent will not take away his Entry. 12 Mod. 1-4 Thomſon v. Leuch. 

* 2 Lev. 35. Loid v. Broc king. | | 


1 Sek. 226. 6. A Term of ears will not ſupport a Contingent Remainder, tho ric 
* Term and Remainder are both devifed by a Will. 4 Mod. 255. Hill 5 

W. & M. B. R. Goodright v. Cornith. D i 
zt C dying 7. A. deviſed Lands to Truſtees and their Heirs for 30 leurs for th 
allowirti. Payment of 50 l. per Ann. to B. his eldeſt Son for Lie, Remainder on 
. and atter the Determination of the ſaid Term ro the ©! ne e ö! 
rence to he Body of B. in Tail, Remainder 20 C. the 2d Son ot . in 4 ail, Ke. 
the juages mainder to D. the zd Son of A. in Tail. B. had no Son born at A. - 
of B. R. by Death. The Judges of B. R. thought the Remainder ro the i _—_ 


SEE Remainder. 


I void, and chat the Remainder to C. was a veſted Remainder; but Par- Talbot C. in 


nelined to ſupport it, it poſſible. But then the Ditpure was 
— E Mod. 30. T rin. 8 Geo. 1. Gore v. Gore. 


a Suit by D. 
they thought 
the Reh ain- 


and that an Irterim Eſtate till the Birth of a Son of B. (and who is ſince born) deſcended to 6. ard fo 


the Contingent Remainder ſupported. (Ut Audivi) 


8. A ſpecial Verdict found as follows, viz. A. and B. his Son and 
Heir apparent, being ſeiſed in Fee of Lands in S. and T. by Feotimenc 
and common Recovery, in Contideration of a Marriage intended be- 
:ween B. and M. and 5000 J. Portion, ſettled the Premiffes to the tollow- 
s. viz. To the Uſe of A. till the Marriage, and alter, as to the 
ing Uſe * q . age, 3 
Lando in S. to the Uſe of B. and bis Affigns for gg Tears, if he ſhould 
ſo long live, and from and after the Death of B. or other fooner Derer- 
mination of the Eitate ro him limited, to the Uſe of Traftees and their 
Hurt, during the natural Liie of ſaid B. 29 ſupport the contingent Remain- 
ders. Remainder as to Part to the Uſe of M. in Fointure; and as to all the 
Ee of the Premiſſes zo A. for Life, Remainder to the Uſe of the ſaid B. for 
99 Tears, if he thould fo long live, Remainder to Truffees to ſupport Con- 
tingent Remainders, Remainder to firſt Ec. Sons of B. by M. in Tail 
Male, Remainder to the Uſe of firſt Sc. Sons of B. by any aber 525 in 
Tail Male, Remainder to A. for Life, and after his Deceaſe to the Uſe of C. 
24 Son of A and his Aiſigns for 99 Tears, 1 live; and 
from and ter the Death of C. or other r Determination of the 
Eſtate herein limited to C. tor 99 Years as atoreſaid, then to the Uſe of 
Tyuſtees and their Heirs, for and during the natural Lite of C. upon 
Truſt to ſupport Contingent Remainders, and to make Entries as Occation 
ſtall require, bur to permit the ſaid C. and his A to take the Rents 
&c. during the Term ot his natural Lite ; and after the End, or other 
ſooner Determination of the ſaid Term, to the Uſe of the fir, and other 
Sons of the ſaid C. in Tail Male, and after ſeveral other Meſne Remain- 
ders to E. Father of the Leſſor of the Plainritt, for gg Tears, if he ſhould fo 
long live, R-mainder to Truſtees to ſupport Sc. Remainder u firft c. 
Sons in Tail Male. C. by the Deaths of the preceding Remainder- 
Men, became poſſeſſed of the Premiſes tor 99 Years, if he thould fo long 
live, Remainder as above limited. C. had a Son D. and no other 
Iſſue Male. C. being ſo poſſeſs' d, afterwards he, together with' D. 
his Son, levied a Fine, and ſuffered a Recovery of the Premiſſes. D. died 
wit bout Iſſue in the Life of ſaid C. Atterwards C. died withour Iſſue 
Male, leaving 4 Daughters, H, I, K, and L. The Leſſor of the Plain- 
riff, the nearett ſurviving Remainder-Man, made his actual Entry with- 
in 5 Years, and being fo ſeiſed, demiſed to the Plaintiff &c. The 
Queſtion was, Whether the Common Recovery ſuffered, in which D. 
was vouch'd, was a good Bar 2 The Tenant to the Precine was made by 
C. (who was a Leſſee for 99 Years, it he fo long lived) and by D. the 
Son, to whom the Remainder was limited in Tail. And tho* C. was only 
Tenant for 99 Years, if he fo long lived, yet it was inſiſted, 1. That 
by this Fine a Freehold paſs'd ; for that it was not void, but voidable. 
2dly. That tho? the Fine levied by C. did convey no Freehold, yer that 
D. Joining in the Recovery, there was a good Tenant to the Præci 
notwithitanding the Limitation to the Truſtees for preſerving the Con- 
ungent Uſes; tor that the Limitation over to them, was either a void 
Remainder in it's Creation, or elſe it was Contingent and never Veſted. 
And it was likewiſe in/ifed, That the Limitation paſſed no Eſtate to the 
Truſtees, but any a Right of Entry. But to this it was faid by the Ch. ]. 
Who delivered the Opinion of the Court, That 1ſt. As to the Fine 
levied by C. no Caſe has been cited to prove ir good ; and the Law is 
now clear and ſettled, that ſuch Fine of a Tenant for Years, by Reaſon 
of the Imbecilliry ot his Eſtate, Nihil Operatur, and that it will 1 
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ood Plea in ſuch Caſe Quod Partes Finis nibil habuerunt; So is 3 
N 3 Co. 78. Hard. 400. And ſoit was held in the Caſe of hung 
Bourne, Salk. 339. which he faid he cited from a MS. of Lord Hole, 
where, upon taking Notice of the different Operations of a Fine and of 
Feottment, he ſays that it Tenant tor Y ears makes a Feoftmenc in Fee, , 
whole Eſtate ot him in the Reverſion is div eſted; bur it he levy a R 
Nihil Operatur, by which Words it is plain that he meant no Freeh old 
paſs d; tor he puts a Feoffment in Oppoſition to 4 Fine; and theretore line 
a Feoſiment does diveſt the Eſtate, there can be no Doubt but that Nihil 
Operatur muſt ſigniſy that the Fine diveſts no Eſtate. And this Opinion 
ot Lord Holt is likewiſe agreed to be Law by Ld C. Mac 


D 
Lord 


to 
of 
was any 


that the Court were all of Opinion that the Freehold Ce ES 
that the Remainder to the Truitees was not void, nor Conting ent; not 
is this Limitation to om pong coy a Right of Entry to 
the T as has been inſiſted at the Bar. fit. It :s aot 4 void Ree 


mainder. rrue — a Remainder is, That it is a Re. 
inder or Remnant of an in Lands or Tenements, expetrant up- 
Tink Cs Liu. 16. Ard 855 AI 
ime. tr. 143. it is fo ex pon the Particular Ettate, 
a it is 
void. The Reaſon given to prove this a void Remainder is, Tnat the 
Remainder to the Truſtees being limited to the Truſtees 0 commence 
after C.*s Death, and then ajterwards to hold during his Life, this was re- 
pugnant ; and were there no other Words in the Settlement, po 
there might be ſome Force in that Objection. Bur here are other Words 
in the Limitation; tor it is from and alter the Dearh of C. or tber ſcoer 
Determination of bis Eft ate, then to Truſtees. And he apprehended thut 
thoſe Words, (Or other ſooner Determination of the Eitarc) are à full 
Anſwer, becauſe by them there is plainly a Remaind:r limited, which 
may take Effet by Surrender, or Forfeiture, or Euxian Tu in C.'s Lile- 
time; and fo here are Words to make this a Reaſonable Limitation, aud 
Poffible to take Effet. Upon this Head was cited by the Countel wr 
the Defendants the Caſe of Cumbertard and Birch, 2 Lev. 157. % 
prove, That where there is an Eſtate limited upon two Lisjan&tivey 
which cannot ſtand together, (becauſe it one happens the ocacr cannot) 
that in ſuch Caſe ir thall take Effect upon neither, bur tie Seitlement 
hall rather be conſtrued to be void. There the Settlement was wits 
Proviſo, That if none of che Brothers of the Grantor, or their Cuildizn, 
were 1 at ſuch a Time, then to his Brothers ſucceſſively. And the 
Court it a void Limitation. But that Caſe does not come up co the 
preſent; for the true Reaſon upon which the Court then founded their 
Opinion was, That the Death of the Brothers and their Children was 
conſidered as a Condition precedent; and it ed in the Cauſe, thut 
the Children of the Brothers were living, and fo the Condition nat per 
formed on which the Remainder was limited; and it was not deternun'd 
upon the Foot of the Neceffiry of the Remainders raking Ellect upon 
both Disjunftives. Now here, by (the Death of C. &c.) it was never iu 
tended the Remainder ſhould veſt on the Death of C. but — 
by the expreſs Words) on a Determination of the Estate for 99 Lenk 
before his Death. adly. But ir is faid, Suppoſing that this Remainder 
is not void in irs Creation, and that it might have taken Eifect one wy 
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4 it was Contingent, and is now become void Evens, be- 
_— limited ro com.nence abſolutely from the 220 of the 99 
Years, but from ſome other ſooner Determination, waich is uncertain, 
and nor only as to the Time when ſuch Determination may but 
whether it ever may For C. may well have been preſumed to 
have out lived the Term. He thought that this is a Miſtake, and that 
here is no Warrant for ſuch a Polition by any Rules of Law. Contin- 

gent Remainders are of 3 Sorts. 1 iſt. When it is a Limitation 20 ove act in 
75 tor in that Cate it the Remainder-man never does come in Eſſe, it 

void Remainder. 2dly. When the Particular Efate may determine le- 


fire the Remainder can commence, as an Eſtate to for Lik, and trom 
1nd after the Determination of his Eſtate, then to C. di the Lite of 
A. This is good by Contingency ; that is, if A. forkeit Eſtate by 


Alienation, or otherwile, in his Life-time. 3dly. When there is a Li- 
mitation Precedent, or ſomething to happen ( 4 — the Remainder can take 
ets tak n, As a Remainder to commence when 
178 thall recurn ro trom Rome. Now the preſent Remainder 


— Dee 


Tie 222 een. the Particular 


Eſtate from the Nature of the Eſtate itſelt, and which were underſtood to 
de fo when the Remainder was y created, viz. The ood Wis 
| for Years, if the Party fo long liv — determine not only AA cx 
| Death of the Party, or Efluxion of Time, but by Surrender or Forfei- 
ture: And ſuch Determinations the Low Shes Micice of, ond wif on- 
pes, as appears by 2 Co. 5x. 1 Saund. 151. as a Leaſe ro 
A. tor Lile, Remainder to another during the Lite of A. this is good, 
becauſe by Poſhbility the Remainder may take Esst by the Tenant for 
Life's aliening or a Forteicure ; and this Poſſibility is there- 
fore contidered as an Intereſt in the Grantor, which he may limit, and is 


that Sort of Eſtate which Truſtees have tor preſerving Contingent Uſes, = 


and it is not 2 meer t of Entry, nor a Contingent Remainder, but a 
veited Eſtate to take by thoſe Ways and Methods of Derermina- 
3 was babes when it was created. 
And for this Co. Lit 42. puts a Caſe, which he a —_ 
ey mach, via. If Texan for Lite makes » Leak by Deed, or wi 
| our Deed, to him in the Remainder, or Reverſion in Tail, or in 
for the Lite of him in the Remainder or Reveriion, and ale be ip the 
Remainder takes Wiite, and dies, his Wife ſhall not be endowed ; tor 
the particular Tenanr Bull enjoy the Land again; becaule it cannot be a 
Forteirure, he in the Remainder being privy, and it cannot be a 48 
der, becauſe his whole Estate was not given. Now in the preſent 
what is chere remaining in the Grantur? Kos Pulls Fele Liſs 
. the Li eee f the Et or of his Farfeiting a 2 7.4 the 
2 d This is 4 Freehold, and gives this 
3 an Inſtance, that where there may 47 de Senft Ferbelds derbe our of 
— cho? ar the ung Time, it is but a Poſfibility, and ſuſh- 
prevent the Wife of him in the Remainder from being end 


owed ; 
we able to this is Ditneounty's Cat. 3 Lev. 437. A. Tenant for 

emainder to J. S. and his Heirs for the Life ot A. Remainder to 
1 The Courr held here, Thar the Remainder to J. S. (tho 
but a VI was ſuch an Inte Eſtate between the firſt Eſtate 
limited to A. or Lite, and the laſt Eitate limited to him in Tail; That 
A. could be — as no more 3 Tenant for Lite, and 
that . — his Wite could not be endow'd, which ſeems to be 


our very Cale as to this Point; for he took ir that J. S. 2·33 ochex 
| there 


6 
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Remainder. wo 


Life of A. Now in the firſt Cafe the Remainder limited to 


there than a Truitee for preſerving the Contingent Uſes. Having ſaid thay 
much to ſhew upon what Grounds Limitations to Truftees made in com 
mon Form muſt operate, he faid he would conſider what Conſtruction 
the Limitation in the preſent Caſe ought to have; and be thought they 
always operate in the Manner expreſs d in this Limitation, viz. That 
Part of the Limitation which 1s called Contingent, from the Wordi (Or 
other ſooner Determination.) The Common Kind of Limication is tir 
ro A. for Life, and from and after the Determination of his Eſtate. then 
ro Truſtees tor the Lite of A. or to A. for 99 Years, if he ſo long l 
and from and atter the End of that Term, then to Truſtees during the 
. the T 

being to continue during the Life of A. cannot take EffeRt upon f. 
Natural Death of A. nor otherwiſe than by a Surrender or Forteiture of 
is Eſtate. Nor in the ad 


uxion of 

my" 2 Cafes by Ci. 
thought that the ſame Objeitions which have deen 

made in the preſent Caſe, migbt with equal Reaton be made to ever I 


tium for preſerving Contingent Remainders. For tho” theſe Words, (Or 
ſooner Determination, are not „ 72 there 2 
to be — which does nat import as mach. And ſo in Bridgm. 334. there 
is a without theſe Words indeed; but yer the Conttruction 
upon it muſt be the fame as if they were inſerted, becauſe there the Re. 
reren here, and conſequent- 
muſt be conſtrued to commence on a rmination of the Particular 
ate before the Death of A. The true Meaning therefore of theſe Li- 
mitations is, That when an Eſtate is given to A. for Lite, the Limitor 
has notwithſtanding an Intereſt l in him to enter upon Aliena- 
tion, Forfeiture &c. which Intereſt, when conveyed to 'Truttees, is a 
Remainder or Legal Eſtate, which they are faid to have tor preſerving 
Contingent Remainders; and fo it is called by Lord Cowper 2 Vem. 
755. Ele v. Dgbourne. So that in the common Cafe of Marri 
Settlements, where an Eſtate is limited either to the firſt Taker tor 99 
Years, or for Lite, with Remainder to Truftees to ſupport the Comtin- 
Remainders during his Lite, they were of Opinion that by ſuch 
TLimicacion a preſent Freehold to the Truſtees ſubject to the Term 
of 99 Years, in fuch Manner chat it cannot take Effect till the Determi- 
nation of that Term; But that Determination muſt always be in ſome 
Manner or other ſooner than the Natural Death of the Particular Te- 
nant ; and tho this Remainder may d on the 'Truſtees coming in- 
to Poſſeſſion, and upon Surrender or Forfeiture, which Facts may or 
may not yet ſuch Facts are in Law Poſſibilities not remote, and 
not meerly i ies; and ir would be of the moſ# dangerous Conſe- 


quenc ; X 


7 


Canſtrust ius were to becauſe it would then be in the Poer 
Cefly que Uſe to bar any Settlement whatever, without the Conſent of the 
ruftees. For theſe Reaſons his Lordſhip faid they were all of Opinion, 
That a Freehold veſted in the Truſtees undifturbed, and that no Free- 
hold ever was in D. and therefore he was no good Tenant to the Pre- 
cipe, and conſequently that the Leſſor of the Plaintiff mutt have Judg- 
ment. Mich. 14 Geo. 2. R R. Smith of the Demiſe of Dormer . 
Parkhurſt & al. This Judgment was affirm'd in the Houle of Lords. 


(O) Re- 


75 185 Remainder. 10 77 


— 


(o) Remainder deſtroyed by Act of the Party. 
by Feoffinenr 


FJ 
+ Fee, there is no Means to deſt 
ws Uk of A. and his _— 
in Fee &c. Feoffment by A. wi 
the Uſe 0 
marries mY 
it be by N 


Feoff ment, and 


Contingent Uſe of the Fee is deſtroyed F. 
ene affirm in Cam. Scac. Cro. C. 102. not 

the Feme by 
Smith. her Entry 


aſter the Death of her Baron; for that ſhe had no Right, becauſe the Baron had deſtroyed 
gent Uſe by the laſt Feoffment ; ſo that it could not accrue to her at the Time of his Death. ——S. C, 
cited by Holt Ch. J. in Caſe of Thompſon v. Leach, who ſaid, That it is Nice to an Inftant; for the 
Right ought to be to ſupport the Contingency, and that therefore in that Caſe becauſe the Right 
aroſe to the Wife e the Remainder was adjudged to be de- 
d, and that the Caſe has always been held for Law. Ld Raym. Rep. 316. Hill 9 W. 3.—8. C. cited 
12 Mod. 174. Per Cur. And they taid it is a Remarkable Caſe, and that it was held that this Contingert 
Remainder could not ariſe out of the Wife's Eftate, becauſe during the Cotertuve — Right of En- 
try or Action, but the Husband had Power of the whole Eſtate, and tho* her and the Contin- 
gency happened Eodem Infſtante, yet this was not ſufficient, becauſe the Particular Eſtate which ſhould 
the Contingency, ought to be . 
| I. ſeis d of Land levied a Fine, 35 Eliz. to the Uſe of 4. (himſelf, as I ſuppoſe] and bis M iſe for their 
Lives, and to the Heirs of the Surtizor of them; afterwards A. made a Feoftment, and died, and refolved 
py — the Fee ſimple. Cited in Beck's Cale Lit. Rep. 291. as Parkinion's Caſe 
in the Exchequer. | 


3. A. was a Copyholder for Life, with Remainder to his 1ft, 2d Sc. Sons in 
Tail, Remainder to B. in Fee; A. before a Son born, gets a Conveyance from 
the Lord of the Manor of rhe Reverſron in Fee of the Copyhold, as think- 
7 — would merge his Eſtate, and deſtroy the Contingent Remainder; 
The Contingent Remainder is not deſtroyed, the Freehold being in the 
Lord. ein the Proceedings. 2 Vern. 243. pl. 228. Mich. 
1691. Mildmay v. Hungerford. 

4 Where a Remainder does not take Effect preſently, but veffs in the 
Survivor, it is as an Executory Deviſe, and a Recovery is no Bar. Arg. 

2 Lutw. 1224. in the Caſe of Weekes v. Peach. 


(P) Remainder. Deftroy'd by Af of Law. 


* and Wh. Acre to D. and that if any of them died the other ſurviving — 8. C cired 
Joould be bis Heir. A. died. B. died. Fleming Ch. J. thought that BI. Pollezf. 578. 
_ Acre would veſt in C. & D. by way of Remainder, and that they ſhould — 2 Saund. 

take, tho the Freehold by the Deſcent of the Fee was drowned. Bur all 5 fe 
the others held, Thar in regard nothing but a Freehold paſſed by the De-foy v. Ro. 
vite, the Reverſion in Fee deſcending - B. had drowned the Eftate Ie HA gers 
4 | — 


418 Remainder. © 
Puliexf. 431. and that his Death after could not revive and veſt the Remainder in © & 
8 R D. Aud adjudg d accordingly. Cro. J. 260. Mich. 8 Jac. B. R. Wood 
ii the Caſe Ingeriole. 


in another to a 2d So, and in the other to the 3d Son; h Sons die, that then t 
one of them to be Heir unte the acber. In Crook "tis, The echer ſurviving ſhall be his Heir; @ the 
as it is penn'd in Crook it differs yery much from Bulftrode; For if the Words were a in Bulftrode,*; 
only ene ot them that was to be Heir unto the other; therefore only one, and rot both of the Sur viv 0 
could take ; but as it is in Cruok, Thar the other ſurviving ſhall be his Heir, it may bear » Cond. * 
tion, That both ſhould be Heirs jointly. New that this Cale in Crouk is rot very carefully rept 4 


repears the Mord diftering from the Cafe as he had before put it, and more agreeable with Eul — 


ſtrode 
. 


e Word, 


But where 2. A. covenants to ſtand ſeiſed to the Uſe of himſelf for Liſe, Re. 
A. wsTe- mainder to B tor Lite, Remainder to the 1tt Son of B. in Tail; 4. « 

nant for Life | , 5 45 
Remainder attaunted and executed for Treaſon before a Son born to B. Reſol - d, The 
0 bis Wife Son alter born was barr d, and the Crown has the Fee-Simple, diſchargd 
for Lije, Re. of all the Remainders limited to the Son not then born &c. Mo. big. 
et I 1103. Trin. 9 Jac. in the Star-Chamber. Sir Tho. Palmer's Caſe. 

Sons in Tail, Remainder to the right Heirs of A. and A. committed Treaſen, and then had a Son, and then 
was attainted It was held, That whether the Son was born before or atter tlie Attainder, the Contingent 
Remairder tu him was not diſcharged by the Veſting in che Crown during the Life of A. becaule of 
the Wif:*s Eſtate, which is ſuthcicnt to ſupport it. 2 <alk. 576. Pa.ch. 6 W & M. B. R. Corbet 2. 


Tichborn. 
Vent.3-6. 3. A. the Grand father ſeiſed in Fee conveys to the Uſe of himſelf for 
Kune v5 Life, Remainder 70 f. the Father for Lile, Remainder to hej 
3 in Tail, Rev erſion ro A. 12 Fee. (The Grand. rar) 5 115 0 
ſeem'd of 20 Son then born to B. but afterwards a $4 Fi 


* 
Opinion, the Death ot A. before the Birth ot Cl. fs 
2 deſcended to B. the Contingent Remainde 105 
ontir gevr =. _ "A | _ — 3 * 
Remainder tion. It was argued, That this Deſcent uu 
vas deſtroy d injure no Man; and, as in * Lewis Bor e 
the De- Tail is vetted d Medo 


in the Father; and aner, Wen the Cuiiliiigent 
_— happens, the Eſtates beiore united are divided, fo in this Cale thall ic be 
Bur adjorna- by che Deſcent of the Reverſion, (which is an Act in Law, and does not 
tur. Operate more than the Original Conveyance) tho the Eſtate tor Lite is 
Pollexf. 206. merged in the Fee. But on the other Side the Caſe of Lewis Bowles was 
SC. ſays, agreed; For there the Intent of the Conveyance ſhould be deſtroy d by 
vasnever itſelf it the Conringent Eftare ſhould not veſt by the Birth of the 808; 
adjudg's, Bur here the Deſcent conſolidates the Inheritance ; and tho by At of Law, 
but 2 De- yet by an Act out of the Conveyance itſelf. And the Cale being clear upon 
_ 5 — this Point, it was adjudg'd, That the Remainder was deſtroy d; and ſo 
rorcke former Judgments in Ireland affirm'd. 2 Jo. 76. Intratur. Hill. 26& 
Court could 27 Car. 2. Hartpole v. Kent. | * 


nat proceed 


the k 


4. A. deviſed to 3 Sons ſeverally ſeveralParcels of Land, and that if any 
479 10 489: die his Part ſhould go to the others. It was argued, That rhe Reva 
That > das deſcends upon the Eldeſt, and that this deſtroys the Contingent Remain- 
adjudg's der to the others; which was admitted by the Counſel of rhe other dil 


Ii That it might be good by way of Executory Deviſe. — 
nog Is che 4 — ſays, He heard that it was atterwards adjudg d dr the 


od Executory Deviſe to the younger Sons. 2 Lev. 202 TIin. 29 
2 2. B. R. Forteſcue v. Abbot. | ee * 4 
 hdgd. 


If Tenant for Life with Contingent Remainder be, and 7exant for Life Freem. Rep. 
les 4 Feoſfiment in Fee on Condition, and the Contingency wo ah — 
che Condition is broken, the Contingency is for ever deſtroy d; SC &P.— 
chere wult be Een, Eftate in e Ri ht of Entry 
Contingency happens. Per Holt. 2 $77. Hill. 9 W. z. Thomp- AG 
ſon v. Leach. | 

| the Reverſioner enters for a Forfeiture the Conti ** . 
6.1. La Rum. Rep. 314 8. C. | —_— 


Tnant for Life is diſſeiſed, and after that a Deſcent and q Nears cat; The ſach 
ron an Remainder is gone, becauſe there is nothing letr ro ſupporr it; wn the 


For the Right of Entry is turned into a Right of Action. Per Holt Ch. is good ; for 
J. 2 Salk. 577. Thompſon v. Leach. the jerticw- 
mains in Right, and might have been reveſted. 1 Rep. 66. 3 
Poph. $3.— 1 Rep. 135. b. (f) F 


— 


Q) Remainder. Deſtroy'd by Alteration of the Par- » 
| ticular Eflate. And whats ſhall be faid ſuch Alteration. 


1. IT is regularly true, That when the Particular Eftate is defeated 4 if the 

] the Remainder thereby ſhall be alſo defeared ; bur ir tails in divers Leſſor difſeifes 
Cakes; For where the Particular Eftate and the Remainder depends upan one 7; In. 
Title, there the Deteating of the Particular Eſtate is a Deteating of the er a Leoſs 
| Remainder; But where the Particular Eftate is defeaſable, and the Remain- to Bl. for the 

der by good Title, there tho the Particular Eſtate be detearcd the Remain- fl 4. 
der is good. Co. Lis 298. a. E Tee 
4 4 defeats the E fe, yet the Remainder to C. being once veſted by good Tirle tha! 
—— 5 2 it — d Thar rhe = 4 0adqn Loeb 212 — 
his own Livery, and this is well warranted by the Reaſon of Littleton in this Caſe. Co, Litt. 20. 4. 

& ir d if a Leaſe be made to an Infant for Life, the Remainder in Fee, the Infant at his full diſa- 
grees tothe Eſtate for Life, yet the Remainder is good; For that it was once veſted by ou — for. 
in both theſe Caſes there was a particular Eſtate at the Time of the Remainder created. Lice. 298. a. 


2. If A. makes a Leaſe for Life, Remainder ts the right Heirs 4 SA. 
and Leſſee for Lite makes Feoffment in Fee in the K A. 2 8 
ter. jenk. 248. pl. 38. cites 9 H. 6. A | 
Heirs of J. D.— B. in the Life of D. ſurrender'd to 4. This Leaſe, — 7! 
TN Remainder to the Heirs of the Body of J. D. ſo that if }. D. die having Iſſue inthe 

eof B. he ſhall take the Eſtate. — pl. 38. 


Sifa Leaſe is made to 4. for Life to B fir Life, Remainder to the right Heirs of F $.—A. 
nakes FFs Fee, ] S ies tothe Life of B This Right of Remainder for Like Lee the 
— Jenk. 248. pl. 38 | 22 r 


3. If any Alteration of Eftate be before the Eſſence of the future Uſe, 
then the Uſe ſhall never be transterr'd in Poſſeſſion before the Impediment 
onde Jag the Eſtate re-continued. 1 Rep. 138. 31 Eliz. in Chud- 

8 4 | 

4 Land given to A. in Tail, and if J. S. comes ro Weſtminſter-Hall 

ſuch a Day, to J. S. in Fee; if the Eftate Tail deſcends to 2 33 


420 Remainder. 
who make Partition. Now it J. S. comes to Weſtminſter-Hall, the 
Fee {hall nor accrue ; becauſe the particular Eſtate is not in the ſame 
Plight it was before. 4 Le. 236. pl. 374. Anon. 
5 Land given to A. & B. for the Lite of C. Remainder to the rick 
Heirs of A. or B. «ho fball ſurvive.— A. releas d to B.— The Remai 
is deſtroy d. 4 Le. 236. pl. 374. Anon. 
As ifa Ni- 6. Eftate for Life on Condition, Remainder in Fee; By the Breach of the 
dow 3 Condition the Entry of the Heir deleats not only the Eſtate tor Life bur 
T ifs Re. the Remainder alſo; For Condition defeats the Eiftate and all Remainders 
mainder in depending on it. Otherwiſe it is of a Limitation. Reſolv'd Jo. 58. Mich. 
— 2 22 lac. B. R. in the Caſe of Foy v. Hinde. | | 
won | 
that the Feme continues a Widow; If ſhe marries and the Heir enters, he defears the Eſtate of the Pen 
and the Remainder alſo. But if the Eftate was made to the Feme durante Viduitate, Remainder over 
and ſhe marries; her Eſtate determines by the Limitation, and the Remainder over ſhall be good. Jo. 
58. per Cur. in the Caſe of Foy v. | 


| 2Sannd 380. J. M. 4 Feme Covert was Tenant for Life, Remainder to ber firſt Son; 
S.C The Rever/ioner in Fee, before any Sow born, convey'd the Inheritance by Bia, 
to M. and ber Flusband; A Sou was afterwards born, and then M. dial 
Per Cur. Tho? it M. had furviv'd her Baron the might have avoided and 
wav*d the Eſtate taken by the Fine, yet the Contingent Remainder to the 
Son is utrerly deſtroy d, he not being in Effe when the Contingent hap- 
pen d; For A. and ber Baron took by Entireties, and ſo M.'s kftate was 
merg'd before the Contingent happen d; and the Poſſibility which the had to 
wave the Inheritance, and fo to take back her Eſtate for Lite, will not pre- 
ferve it; For if the particular Eftates which ſupport Contingent Ettates 
are not in Eſſe when the happens the Contingent Eſtate can 
never ariſe, whether it happens by Surrender, Merger, Feotfiment, or any 
other Way; And Judgment accordingly. 2 Lev. 39. Hill. 23 & 2 
| Car. 2. B. R. Puretoy v. Rogers. 
A if Tenant 8. In all Cafes where the particular Eſtate is merg' d in the Reverjim 
for Life, ne there the Cutan Remainder is gone, tho' there is 20 divefting of any 
Tail in Cu- Eſtate. Per Hale Ch. J. 2 Saund. 386. in the Cafe of Puretoy v. Ro- 
— Re- gers N | 
mainder in | | 
Tail in Fjje, be, and the Tenart for Life, Remainder in Tail in Eſſe, lecies a Fine, this is no Diſcontinu- 
ance nor Deveſting of any Eſtate, Becauſe each gives ſuch Eſtate as he has, and yet the meſne Contin- 
gent Remainder is Leltroy'd. Per Hale Ch. J. Ibid. | 


S.P. 3 Rep. 9. 'Tho' the particular Eſtate in ſome Caſes may revive, yet if the 
Jener Contingency be once deſtroy'd it ſhall never ariſe agai Mod. 3 10. 
Coke Ch. |. | | agam. 3 4 
in Ld Stat. Arg. cites 2 Saund 380. _ —_—_- 1 Lev. 135.— 2 Lex. 39. 
ford's Caſe. —— 2 Roll. 796. Wigg v. Villa 
2 Jo. 136. 19, 4. and B. Fointenants for Lite, Remainder to the firſt Son of B. in 
S.C. chaa Tail, Remainder to the other in Fee; B. /urrenders to A. by the Words 
the Contin- Give, Grant, Remiſe, Releaſe to him and his Heirs. This continues 
gentRe- the ſame Effect in Quality ; tho not in Quantity, and Releaſe of one 
"de.  Jointenant to the other will nordeftroy a Contingent Remainder depend: 
| Rtroyed, and ing upon it. Raym. 413. Mich. 32 Car. 2. B. R. Harriſon v. | 


per; luſtices | 
the Eftate continues 8 Releaſe, which only changes the Quality, not the Subſtance of 
the Eſtate, and this ſhall preſerve Contingent 2 2 2 Show. 91. SC ſays, That it ws 
adjudged that the Remainder was deſtroyed, and yo that afterwards it was adjudged it was not deſtroy d 
—- Vent. 345. & C. adjornatur ; but ſays it was Is adj that the Remainder was deſtroy d 
——$. C. Freem. Rey. 484. pl. 664 argued, but Curia adviſare 


11. A. Tenant for Life of B. Remainder to the Right Heirs of B. and 

after A. grants his Effate to B. ſo that he had a particular Eſtate of the 
Franktenement tor his own Life, Remainder to his Right Heirs, Jet 
the Remainder continued a Contingent Remainder. Skin. 308. Hill. 5 
W. & M. B. R. in the Caſe of Goodrighr v. Cornii cited by Holt 
Ch. J. as a Caſe in E. z. 


12.4 


Remaimder. 421 
gy Tenant for Life, Remainder to his 1/8 Sc. Sons in Tail Remain- 
2 Tail, E to A. in Fee. A. makes a Leaſe for Years by 
Deed to |. S. who afterwards gave up the = Leaſe to A. who cancelled 
iz by tearing off the Seal wich Content of J. S. But F. S. continued is 
pee, and during his Poſſeſſion, A. made a Leaſe to F. & of the ſame 
Lands tur 3 Lives with Livery and Scifta, and afterwards A. marries a 
705 4 Sow B. This was a Caſe referred to Ld Ch. B. Gilbert for his Opi- 
nion, which was, that if the Leaſe for Years was ſtill ſubſiſting notw ich- 
tanding the giving the Deed back, and irs being cancelled, as he thought 
it vas then the Intereſt which paſſed from A. to ]. S. did not paſs hy Liv 
aud, Seifſin ſo as to work a Diſcomtinuance of the Eftate for Life, but * 
14) of Releaſe to the Tenant tor Years, and by way ß bis Effate ; 
For it was a Reverſion depending on a Leale for Years, I by 
way of Grant and Attornment to a Stranger, and by way of Releaſe to 
the Tenant himſelf; And fuch Granr and Releaſe trausfers no more thas 
the Tenaut for Life might lawfully paſs (cis. ) an Hftate during the Life of 
the Tnant for Life, and conſequently the particular Eſtate for Life was in 
Ring, when the Conringent Remainder came in Eſſe. G. Equ. R. 235. 
Cafes in the Exchequer in Ireland in the Time of Geo. 1. Magennis Leſ- 
ſee of Cloſe v. Maccullough. | | 
13. Deviſe to N. R. and N. S. and their Heirs in Truff and to the Uſe 

D. the Deviſor's Siſter for Life, Remainder to V. R. and W.S. and their 

irs during the Life of D. to preſerve Sc. Remainder to the Uſe of the 
firſt &c. Sons of D. in Tail Male, Remainder to F. N. in Fee. B. 
married D. Atrerwards B. and D. and F. N. (P. being enſeint of a 
Son ſoon after born) joined in a Feoffment to other Truſtees to the Uſe of B. 
and his Heirs, and levied a Fine to the new Truſtees to the ſame Uſes. t 
a Fortnight after a Sen was born named C. Aſterwards B. died having de- 
viſed the Lands to E. a younger Son. D. died. C. brought his Bill to 
have the Benefit of the Dev iſe, which was decreed; but as to this Point, 
it was reſolved by Ld. C. King aſſiſted by Raymond Ch. J. and Rey- 
nolds Ch. B. that the Feoſſment and Fine by B. and D. did nat deſtroy 
the Contingent Remainders to the 11t &c. Sons of D. but that the Right 
to the Free hold in the Truftees ſupported it. 2 Wm's Rep. 610. 612. Mich. 
1732. Manſell v. | | | | 


(R) Remainder Barred or Deſtroy'd by Fine, or Recovery. See (Q) . 
| 3 & 


t 4 Tenant for Life, Remainder to the Right Heirs of B. A. falfers 2 none ofthis, 
* Common Recovery in the Liteof B. B. dies. A. dies. The Heir ſee Fines. — 
of B. is dound ; For he had no Right at the Time of the Recovery. A<corery 
Per Manwocd J. 2 Le. 18, 19. pl. 25. in Brent's Caſe. | 3 
2. A. ſuſfers a Recovery to the Uſe of himſelf for Life Remainder Seniori 
Paero of the Body of A. in Tail. A. had then no Iſſue. Per Wray Ch. I. 
This Remainder in Abeyance limited Seniori Puero is not deſtroyed by 
an Alter- Fine by A. For it is in the Conſideration of the Law, and fo 
EN by ir, and therefore a Deſcent in Time of Vacation of an Ab- 
t bell not bind the Succetior; And fo where the Party is beyond the 
deas ; fo a Remainder limited to the Right Heirs ff S. a Recover 
had agaiuit Tenant tor Lite, the Remainder to the Right Heirs of J. S. 
who ts alive ar the Time of the Recovery is not helped by the Statute or 
32H 8. For the Words there are (To whom the Revertion or Re.nainder 
onde appertain) and fo the Remainder in the principal Cafe is in 
tody ol the Law, and not in Eſſe, and is theretore privileged and 
preſerved, and not deſtroyed by the Fine; And upon Iſſue had the Re- 
mainder ul he executed notw ithſtand ing the ad Fine, and without any En- 
| try by the Conulecs to raiſe the Uſe ; For the Reinainder Seniori Puero 
5P neither 
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— 1 


Sid 37. S. C. | g 


S. C. 


SC. K F 


Farm Rents fall be — 


S de d 


neither was, nor could be diſontinued. Per Wray Ch. ]. 2 LA 


219. pl. 275. Paſch. 16 Eliz. Humphrefton's Cafe. 


3. There is great Differexce between a collateral Uſe which does noe 
on the other Eſtates, and an Effate limited in Courſe of 4 Raman. 

der; I agree it they are Contingent Remainders, the Fine will deſtroy 
*em, bur if there be a Col Clauſe, by which a Uſe is limited, s it 
there be a Proviſo that if ſich Money be not pai it mall be to ſuch a Uk, 
that Contingent Uſe is not deſtroyed by Fine. Arg. Her. 98. cites ; 

„ 130. 134 2 
4 Deviſe 1 f. (being Heir at Law) for Life, and if be die without I 


li og at his Death, the Fee to remain to A. Reſolved ir is 2 Contingent 
. and barred by the Recovery of A. dying without ltfhe 
1 Lev. 11. Hill. 12 & 13 Car. 2. B. R. Plunker v. Holmes. 
5. 22 & 23 Cay. 2. 24. Enafts, That no Tenant in Tail of am Fe, 
by this Af to bar the Remainder, aur ſhui 

have greater Power over the ſaid Rent than he had before. 
6. A. ſeiſed of the Manors of P. and W. deviſed them to B. for Life with- 
oat Waſte, and if be fendt have Ife Mate, then toſach Ife Mais and 
Heirs tor ever, and after B's Death in caſe be ſhould leave no Iſſue Male, 


be deviſed P. 10 C. and W. to D. and their Heirs. Upon an Appeal tothe 


Houſe ol Lords, it was held, upon taking the Advice of all the Jud gel 
That the Remainder to C. in Default of B's leaving a Son was a 

gent Remainder, and nently barred by a Recovery ſutfered by B. 
whereupon they reverſed a Decree of Ld Cowper's. Wars Rey. 50g. 
$og. cites22 May 1717. Coppen v. Barnardiſton & al. 


(8) Contingent Remainder ; Determined, or Revived. 
1. A Tenant in Tail to the Heirs Mates of his Body dies, leaving 


* 4 Daughter who has Iſſue a Son, and then ſhe dies, living the 
ſhall not take. Arg. Yelv. 149. in the Caſe of Pool v. 


2. For ſuch Collateral Determination being once in ſhall never 
be Revived. Arg. fair conceſſum per tot. Cur. Yelv. 150. in the 


n OS 
A Man deſtroyed a Contingent Remainder by levying of a Fize. Al 
enacts ebing is annulled by Adi of „ It was held that the 
Contingent Remainder was revived ; But it it had been reverſed for Eur 
it had been otherwiſe. cited by Northey Ld. Raym. 314. in the Cafe 
of Thompſon v. Leech, as by Hale Ch. J. Mich. 24 Car. 2. B Ru 
the Cafe of Cole v. Levi Th, : Ho! 
4. If A be Tenant for Life with a Contingent Remainder, and A. makes 
ment in Fee upon 3 if A. enters for the Condition broken before 


— 


_ * _y — — 


(T) Remainder; Good, in Reſpect of the Limitation. 
1. A  Seiſcd in Fee makes a Leaſe for Life to B. Remainder to hin 
for Years or Life; the Remainder is void, becauſe be has an 


Eſtate in Fee, and he cannot reſerve a leſs Eſtate chan he had betore. 
2 Mod. 210. Arg. in the Caſe of Sourhcot v. Stowell. cites 42 _ 
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" 2 Lands are given u the Husband and Wife, and to the Heirs of the Body 
of the Husband, the Remainder to the Husband and Wife, and to the Heirs 
- heir two Bodies begotten. The Husband dies without Iffue ; the Wife 
not be Tenant in Tail after Poſſibility; For the Remainder in 
ial Tail was utterly void; becaule ir could never take Effect; for 
| ME the Hus ſhould have Iftne, it ſhould inherit by Force of 
the General Tail, and if the Husband die without Iliue, then the Spe- 
cial Tail cannot take Eſſect, in as much as the Iſſue which thould in- 
derit the eſpecial Tail, muſt be begorten by the Husband, and fo the 
General, which is larger and greater, hath fruſtrated the Special, which 
is leſs, and the Wile in that Cale ſhall be punithed for Watt. Ca Lit. 29. b. 
3. A Leaſe to A. for Liſe, Remainder to A. for Fears, is à good Re- 
mainder. Jenk. 243. pl. 37. : . 
4 Leaſe to A. tor Life, Reminder to the * Right and next Heirs of A. 2 And. 37. 
in Tail, is a void Remainder ; becauſe during the Lite of A. it cannot 2 
poſſibly have a Being, fo as he may take or have Eſtate by or in the Re- alias Arch- 
mainder, during the Lite of A. the particular Tenant. 2 And. 104. pl. er's Cafe. 
56. in Caſe of Arden v. Darcy. cites it as 16 Elia. SC 
b. $. C—Cantra. 4 Le 21. per Dyer and Manwood J. That it is a Remainder | » and 
not in For he takes the Freehold by the Livery. But if a Leaſe be for Years, and ſuch a 
Remainder is, it is void, becauſe there is no Perſon in ——— by rr ogy 
muſt have it's Operation preſently.—q Le. 188. 19 Eliz. C. B. 8 C. Adjudged —— * It a Man 
makes 2 Feoffment to 4. for Life, Remainder to his Right Heirs, this Remainder is void, and A. ſhall have it 
1 2 ; but a Remainder to the Heirs of the Body is good: for this. alters the Eftace ; per Coke. 
Roll R. 239. in Caſe of Lane v. Pannel. | | | 


. If a Gitt be made in Tail, and that if the Dover die without 
| Heir, the Remainder over, is a void Remainder. 2 And. 141. pl. 82. in 
Corber's Caſe. a 
6. If a Remainder be limited to one for Ferm of Life of 
for Life, rhe Remainder is for this only Reaſon, ſcil. b 
is a Poſpbility that Tenant for Life may alien in Fee, and fc forfeit ſhould ſar 
; fo that he in Remainder may enter for the Fortei and en- render. Arg. 
joy the Eſtate during the Lite of the Tenant for Lite fo torfeiring. Mo 34 in 
Arg. Saund. 151. cites 2 Rep. 50, 51. Cholmley's Caſe. Cholmley's 
7. If the Eflate is limited to A. for Life, and after the Death of A. and © 
one Day after, to remain to B. tor Lite, it is a void Remainder Arg. 


the Tenant So if the 
e 


Raym. 244. in the of Corbet v. Stone cites Pl. C. 2g. [b] | 


thirſt's Caſe, where that Caſe is pur, and ſays it is good Law; Becauſe 
* gle + or ity 3 to veſt when the Particular 
which is a acident to every Remainder. 

8. If a Leaſe be to A. for 20 Years if B. ſo long ſpall live, ter 3 Rep. 20 
Death, Remainder over in Fer; this is a void Remainder, "hey 

en the Fee-fimple ſhould be in Abeyunce, which the Arg. quad 
- — iq py had been a * fer Tears it had been faic conceſ- 

or ma in Abeyance. Arg. Raym. 244. in Cafe of fun per tor. 
4 >... 3 $- Raym. 2 in Caſe of fun 

. levied a Fine to the Uſe of himſelf for L; 


de 


9 8. 
Ute of 


Cro. E. 269. Hill. 3 


the Opinion of Litt. Se. 649, 650. and 
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— 


(U) Good, in Reſpect of the Limiter. 
(OO Tenant in Tail to ſtand ſeiſed to the e 
Lie ELI Nerat d K. kr 
to take Elie after his Death. 2 Salk. 619. Trin. 1 Ann. RR Ma 
chil v. Clerk. 

2. If Tenant in Tail Covenants to Hand ſciſed to the Uſe of I. S yy, 
is of his Blood, for his Lite, with Remainder over to another, and dier 
before the Remainder happens, yet the Remainder is good, till it be, 
voided by actual Entry of che IHfue; ocherwiſe it will exiſt afer th; 
Death of the Iſſue, becauſe the Eſtate for Life had taken Ellect; 2d 
the Remainder might have taken Effect during the Lite of che Teaan : 
per r x Ann. in B. R. in Caſe or 

a V. 


das avs | 3. Soif Tenant in Tail make 4 Leaſe and Releaſe to the Uſe of binſaf 
ir T for Life, with Remainder over to another, the Remainder over i gr 
in Tal till avoided, tho it be to Commence after the Death of the Iſſue in * 


and the Reaſon is, — INns es of ths WNens Leaſe and 
Grart with leaſe, which is good till avoided by Entry; per Holt . 7 Mod. 28 
% Tm 2 Ann. is K K in Caſe of Macha v. Clerk +1 1 
q - „ the » * | 
PE et ent os ern ere: 


eaſons for it have been theſe; 1. Becauſi 1 
the Inheritance in him, as ars by Co Lie fil. 14 


10 Co. 96. Seymor's Caſe, and 
and his Wite ſhall be endow'd 1 
is determined by the Death of Tenant in Tail ; bur, ions, i 

_ . II | 
fate ; and ſo is Winch's i 92. - FH 19, 20. Trin. 1 Am. BR 

in Caſe of Machel v. Clerk. 4 _”- a * a p 


8 LY "ER 


ä — 


| (W) Good or Void. In its Creation, or by Event. 


1. 


F 


in Fee 
extinct v2 


1 


Fi 
4 


cites 8 H. . 


„ I 
=* 


Seigniory to one for Life, the Remain- 
Life dies, and 1 Tenant Attornes t0 
contraxy upon Grant by , for there it it vi ud 
the Remainder cannot take Effect. Br. Grants, 


* 
- 


1 
; 


Ld 
8 


4.4 


2 Remainder. 426 
I Remainder limited on a Contrariety, is void. Arg. Pl. C. 29. b. As _ 


ci of Colchurſt v. Bejuſhin. Per Hales J. * 


8 as F. &. ſpall bate Heirs of bis Body, and if J. & dies <vithout Heir of his Body, that then 
bs Hers ſg e As this is a void Remainder by Reaton of the Contrariety; For the firſt Eftare 
Efes. mole determinable, upon which a Remainder cannot depend. PI. C. 29. b. by Hales. J. 
Fe eaſe for Liſe is made an Condition that if @ Stanger pays to the Late 201. then im- 
Den the Land ſball remain to the ſame Stranger, this Remainder is void for the Contrariety ; For 
mow -nant for Life ought to have it during his Life, and 8 the Stranger cannot have ic; 
the hag it been limired that after the Death of the Tenant for Life, it ſhould remain to the Stranger 
% had been a good Remainder ; For there is no Contrariety. Pl. C. 29 b. by Hales J. in Caſe of 


Colthirſt v. Bejuſh in 
A Remainder limited on an * Impqſibility Precedent, or upon a Thing 8 F. Arg. 

4 Lew, is void. Le. 189. pl. 289. Granted Arg. in Tord Pager's 1 Mod. 

Gaſt W On: ns 
A Remainder ought to paſs at rhe fit by the Livery, and ſhall not See pl 6. c 

* Ette&t with 4 granted, nor thall begin od a Condition; 

and tho * ColthurtT's gives Colour to the contrary, yet in that · Pl C. 34 b. 

Point Anderſon Ch. J. held that Cafe not to be. Law; For a Remainder LC. 283. 

depending on a Condition precedent, is merely void ; And Per Beamond ]. 

2 Proviſo cannot create a Remainder, tho it may determine a Remain- 

der, and Judgment accordingly. Cro. E. 360. Mich. 36 & 37 Eliz. 


C. B. Cogan v. 
A may be as well of Things lying Coke Ch J. 


— 


* 


1 20. pl. 5. 


an. 
6. A Grant with Condition 


in Grant as of Land which lies in Livery, and may as well be annex d to _ A 
| . . | > "Mi To ach Foun- 
an Eitate Tail, which cannot be merg'd as to an Eſtate for Life or Years, dation m1 
which may be merg'd by Acceſſion ot a greater Eſtate. Bur ſuch Iacreaſer be permi- 
of Eftate Ly Force of a Condition precedent muſt have 4 Incidents. nent, and 

int, It muſt have @ Particular Effate as a Foundation whereupon the 2 . 
Increaſe of the greater Eſtate ſhall be built. 8 Rep. 75. a. Trin. ) Jac. 141 of the 
in Ld Stafford's Caſe. | - Grantoror 

| Leſſor; and 
therefore if one grants an Idxoteſon to another at Vill, Condition that if be does ſuch an Ad that be 
ſball bave Fee; in this Caſe tho Eſtate at Will is not ſuch Foundation as the Law requires to ſur 
an Increaſe of the Freehold or Inheritance; For the Grantor may determine the Will before the = 
dition perform'd, and ſo avoid his own Grant, and a Leaſe at Wiil cannot ſupport a Remaiader over. 
$ Rep. 75. a. in Ld. Staffurd's Caſe. | 

| And if one grants Advowſon or Rent &c. for Years upon Condition that if the Leſſee pays 10 s. within a 
Tear be ſhall hate for Life, and if after the Year be pays 205. he ſhall have Fee; and the Leſſee pays 10 
within the Year, and after the Year he pays the 20 8. according to the Condition, yer he ſhall have for 
Life only; Becauſe the Eftate for Life at the Time of the Grant was in Contingency only, which is not 
a Foundation for a greater Eftate to increaſe upon; For a Poſſibi/ity cannot increaſe a a Poſſibility, 
and the Eftate in Fee-Simple cannot increaſe upon the Ettare for Years ; For this is m-rg'd by tie As- 
ceſion of the Eſtate for Life. 8 Rep. 75. a. b. Trin. Jac. in Ld. Stafford's Caſe. 


J. 2dly, That ſuch Particular Effate ſhall continue in the Leſſee or 5. P. Pl * 

5 | | | . | Ard Caf, 25.4 in the 
Grantee 10 the Increaſe happens. 8 Rep. 75. a. in Ld. Stafford's Caſe. 75 * of Col- 
thirſt v. Bejuſhin—— If the Leſſee for Life or Years, or the Donee in Jail, who has ſuch Condition 
anex'd to his Eſtate, aliens before the Condition perform d; or if Leſſee for Life or Years ſurrenders to the 
Leſſor, he never ſhall rake Benefit of the Condition afterwards ; For the Privity of the Eſtate in ſuch 
Caſe muſt cantinue, becauſe the Increaſe of the Eſtate muſt enure upo1 the Particular Eſtate as upon a 
Foundation; and therefore if in ſuch Caſe the Leſſre for Life or Years, or the Donee aliens a! their Eſtate 
and re-takes Eſtate again, and afterwards the Condition, yet nothing ſhall accrue to him thereby; be- 
cauſe by the abſolute Alienation the Privity was once abſolutely deſt-oy'd, which cannot by any Re- 
taking of Eſtate be reviv'd ; As, if one Coparcener after Pavtition makes a Feotiment in Fee, and re takes 
Effate to him again and to his Heirs, yet the Privity of Eſtate to have Aid to deraign the Warranty Pa- 
ramount is deſtroy'd Per Coke Ch. |. 8 Rep: 75. b. in Stafford's Caſe, cites 11 H. 4 22. b & 
J b. — Bur if a Man makes a Gift to one and the Heirs of his Body of his Wife begotten, 
with ſuch Condition, and after the Wife dies without Iſſue, ſo that he is now become Tenant in Tail 
Pe ue 4 in this Caſe, tho the Eſtate be chang d, yet ſince the Privity remains he may by per- 
orming the Condition have Fee afterwards 8 Rep. 7 5. b. So if Leaſe be made to 2, with Condi- 


non to have Fee, and the O«e dies, the Survivor may perform the Condition and have Fer: But if the 
ſawe Jointenants make Partition of the Term, the Condition is deſtroy d; For the Eſtate in Fee muſt in- 
a—_ to them jointly, and not in Severalty. 8 Rep 75 b. 76 | 

1 * xy le de Aid, pl. 24. cites 8. C. — Br. Aid, pl. 46. cites S. C. — Br. P-z:mptory, 


32 8. zdlv, 
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I wre- g. 3dly, It muſt veſt at the Time of the Contingency bappemins orf . 
i ins Gann wiſe it never veſt, 8 Rep. 75. a. in Ld. Staitord's Caſe ©» OT Other. 
to F.S. 20 3. be ſball haue Fee, that i , 


by the Queen the Condition be That when A. ſhall 
by the Payment, by the Operation of the Law, the Fee ſhould be deveſted out of the and veſt | 
in A And this for Neceſſity; For if it ſhall not veſt at the Time of the Condition perfurm d, it hall 
never vet ; ſo that if in the Caſe of a Grant by the Queen uy on ſuch Condition, any Thing, As Offer 
Petition &c. or other Circumſtance, be „the Increaſe of Eftare will never veſt; Fer it © 
INS opt te 62 Be Br e WeBantings 7 mnt evaſion, > ee 
Chloe: For hn Law anne tepaes Gocanthnce when boil hee en FR 
irc nce; For the Law never when it will ſubvert Subſtance. $ Ren 
Staſford's Cate _ _ = Rep. 76.6 
very Remainder muſt alw inted and limited to feb after the Particulay E | 
and ä 2 Efare; or ſhould it rake Effect —— the Particular Eſtate — 
utterly void, as repugrant to the firſt Eftate. Pl. C. 24. b in the Cale of Colthirſt v Bejuſhin. 


S. P. PL. C. 2 The Particular Eſtate and the Increaſe 1 take Effect by 
23-0. ARE wo be [ame Inſtrument or Deed, or by ſcveral Deeds deliver'd at one and 
Caſe of Col- 105 a | 

* _ the ſame Time, and not by ſeveral Deeds delivered at ſeveral Times. g 
thirſt v. Be — 2 - 8 
juſhin.— Rep. 75. a. in Ld. Statford's Caſe. | | 

t was re- 
ſolv'd, That ir muſt be by one and the ſame Grant, or by 2 Deeds deliver'd at one and the fame Tine, 
which in Eſſect is the fame Thing; For Quæ incontinenti ſiunt, ineſſe videntur ; becaute the Foundaii. 
on, viz. the Particular Eſtate, and the Increaſe of the Eſtate thereupon, is only : Grant tu take ett 
out of one and the fame Noot; and tho” it veſts at ſeveral Times, yet when it is veſted it has its Vi. 
gour and Force from one and the ſame Grant; and therefore it is well ſaid in 2- H. 6. fol.) a. Thar 
when he has perform'd the Condition he has Fee from the Commencement of the Leaſe, as by one and 
the ſame Grant, and as one and the fame Eſtate. 8 Rep. 77. Ld Stafford's Caſe. 


But whenan 10. Where a Remainder depends on a Determination of another Eftate, ſo 
=_—— none ſhall take any Eſtate by the Remainder upon Condition, then 
_ I. As, it a Man gives Land to A. tor Lite apes 
depending on Condition that if J. S. pays me 40s. before ſuch a Day, that the Remainder 
that, then (ball be to bim. This is a good Remainder. Her. 81. Paſch. 4 Car. C. 
yes al Groves v. Osborn. | 
- As, if I leaſe Land for Life, on Condition, That if the Rent be in Arrear, that the Remainder 
ſhall be to a Stranger ; That Remainder is not good. Het. $1. Groves v. Osborn. 


11. Deviſe to A. in Tail, Remainder to B. Remainder to C. &c. and 
after the Deviſor by expreſs Words deviſed a» Efate in Poſſeſſion ts 6. 
This is a Revocation ply bay 21 Jon the — not de- 
termining by Death, Caſſer & Interpoſition of another Eftate, upon 
— — depend, the — could not ſtand; 
Bur in a Conveyance to Uſes there ny of other Eſtates, and 
the Remainder ſtand good ; becauſe this Remainder depends and hangs 
on the firſt Root; But in a Will, the Remainders ſettled muſt follow 
Nee nor Spring, Per Bridgman Ob. J Gare. 275. Hil 18 & 19 Cat: 

oot nor Spring. Per Bridgr J. ( 175. Hill. 18 & 19 Cat. 2. 
C. B. in the of Rundall v. Eely. 31.20 

12. A. ſertles Land to himſelf in Tail, then to Truftces, and of the Re- 
ſidue to make Leaſes for 21 Nears, upon Trutts tor his Brocher's Children: 
and failing ſuch, for his own Sitters; And if zone of his Brothers or N 
ters, or any of their Children, be living, then immediately, or after the 21 
Years to the Uſe of J. & R. and others b:s Brothers ſacceſt veh in 
Tail Male, the Remainder over. A. died without Iſſue, and fo did J. K 
R. and all the without Ifſue ; but 2 Daughters ot JL anda 
Sifters of A. are living. Refolv'd, This is all one Sentence, and a Condi 
tron (That none of the or Siſters, or any of their 
Children, are then living) which is iſe here, and fo all che Re. 
mainders void. 2 Lev. 157. Hill. 27 & 28 Car. 2. B R. Comberford 
v. Birch. | 

13. A. by Leaſe and Releaſe, convey'd Lands to the Uſe of +: alf far 
99 Nears. if he fo long lived, Remainder to B. for 99 rr, Reman 
| 5, to Truſtees to ſupport Contingent Remainders, Remainder to the if, * 


WW ———- - — 2 — — 


Remainder. . any 


— 


1 Ec. Sons of B. in Tail Male, Remainder to A. in Tail, Remainder to 523. Ex 4 


in Fee. B. bad Iflue C. D. E. & F. and afterwards 4. by his Will Mett Laab; 


Ik. there 
by the isa | 
J inſerted, if 
it be not 


ther it is an immediate Eſtate veited or Executory ng an ro ghe in 

* - 
-Cham- 

bw was af. 


L could never take 

to them, and would always interpoſe and keep back the Eſtate Tail de- or was. 
viſed by rhe Will, which being no larger muit ſpend quis Patlibus with Prius 
the old Entail, and therefore it can never have Etie&; And on that Rea- yon theſe 
fon he agreed, That ſuch Deviſe of a Remainder would be void. But he 2 Judgments, 
held it otherwiſe of a Reverſion, which is alſo in this Caſe ; Becauſe 224 tha in 
there is a Seigniory and a Tenancy created; tor Tenant in Tail muſt - —-Mq | 
hold of him in Reverſion, and he ot the Supreme Lord; So that this 13 W. z. 
Deviſe has a Real Eflect as to the Tenure, which is alter'd hereby. x the Judg- 


Salk. 232, 233. Trin. 9 W. 3. B. R. Badger v. Loyd. 1 
; there, Ex Relatione M'ri Baronis Bury. 


14 A Special Verdict finds a Settlement in Conſideration of natural 
Love and Aſſection, to himſelf for Life, then on Traftees to preſerve Contin- 
gent Remainders, Remainder i Tail Male ; Provided, it Tenant tor Life 
te without Iſſue Male of his Wife, and having Daughters, the Truttees to 
Han ſciſed for 31 Tears, with Intent to raiſe ſueh and ſuch Legacies to the 
Daughters; Provided alſo, That if the next Iſſue Male in Remainder, 
within 5 Tears, pay the Legacies, that then the Truſtees thould fand ſeiſed 
to ſuch 1ſſne Male as ſhonid pay the Legacies, with Remainders over; lie- 
nant tor Lite dies without Iſſtre Male or Female Twas objected, That it the 
Term never accrued the Remainders are void; and cited 3 Cro. 465. & Dyer 
34 bd. Hol Ch. J. faid, Tho' the ingent Term never arote, yet the 
Remainders are good if the Precedent to the Term tor Years be 

to ſupport the Remainders. Eyres That this Remainder 
can never arite, it being a Conditios Precedent, and tis not ound that the 


Legacies are paid ; that the Remainders are void in their Creation. 
If the / Remainder be Contingent, all the others ſubſequent muſt be Con- 


ungent. There mutt be an intermediate Time betwixt the Payment of 
che f _—_ — of the Remainders; and fo 
void, it not veſting Eo Inſtanti. Tas ſalck, That the / Remainder 
was 2onſen/icel, viz. That if he died without 2 Male, that then his next 
Ine Male in Remainder &c. wherher the Term ariſes or not the Law to 
us is the fame; if the Condition be impoſ#ble no Eſtate can grow there- 
"pon, and neither the Act of God nor ot the Party can diſpenſe with this 


Condition, 
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Condition, if it be precedent. Holt Ch. I. ſaid, The Payment of the 
Was 41 Iſſue Male into Poet a the 

no Payment was intended unleſs there was a Dying wt Iſſue Male, 
leaving Daughters. The Clauſe (And for Default of Iſne Mate, Ne. 
mainder to the Iſſue Male) ſhould have been (Heirs Male in Remandy) 
and then there had been no Doubt. And it was adjudg'd, That the 


mainder was good, and well veſted. 11 Mod. 119. Trin. danke 


| ing irs 
the Limicarion to A. and his Heirs was a Fee-Simple, and fo the 


the Survivor ſhall have Eftate 


15. Deviſe to his Daughter for Life, and after that to A. the 
bis Daughter and bis Heirs, 2 for Default of ſuch Heirs 2 
the right Heirs of F. S. — J. S. being alive when the Remainder was to 
commence, it was void by this Event; And (the Heirs of the eldeſt Son) 

Heirs general, according to the legal Senſe ot the Words, 
mainder to the right Heirs of J. S. void in its Creation. 1 Salle 2 
pl. 1. Hill. 7 Anne. C. B. Aumble v. Jones. | 


(X) Croſs Remainders 


e Land is deviſed to 3 Brethren in Tail, and that one uli 
Heir to the other, this makes Croſs Remainders. Hob. 3. 


a Remainder, that every one ſhall be in Remainder after the other 


and having $5 Sons, de vis d, That one Part ſhould 
iS « Heir, and the other 2 Parts he devis'd 25 
Sons, and the Heirs Male of their Bodies begotten; and if they 
it baut Iſſue Male ot their Bodies, or any ot their Bodies, lau- 
y , then he will'd, Thar the ſaid 2 Parts fſbould revert, remain, 
and come to the Right Heirs of the Deviſor for ever. Afterwards 3 {5 
Younger Brothers died witheut Iſſue. The Court were of 1 


ail in the whole 2 Parts; and 
any Iſſue Male be of his Body, no Part of the ſaid 2 Parts ſhall ren 
or remain to the Heirs; For this was the very Meaning of the Deviſor 


by the Words of the Will. D. 303. b. pl. 49. Mich. 13 & 14 Hu. 


has a Son and two Daughters B. & C. by 3 ſeveral Venters. — 


C. dies before 16, B. ſhould have C.'s Part in Fee alſo; and if bub B. 
died without Iſſue of their Bodies, then his Son's Daughters 


have the Lands. C. died without Iſſue atter her Age of 16. R yd, 


That the Words (If B. & C. died without Iſſue of their Bodies) did not 

create, by Implication, Croſs Remainders in Tail to B. & C. whereby B. 
ſhould take C. s Part, but C.s Part ſhould go to the Heirs at Law M. & 
N. according to the Limitation of the Will; and thoſe Words were but 
a Deſignation of the Time when the Heirs at Law ſhould have the Land. 
Note, That C. dying without Iſſue, the Heirs at Law by che Will bad 


her Part withour ſtay ing till the other Daughter died w ichour Hue. 
Per Vaughan Ch. J. Vaugh. 267. cites D. 330. b. Clarch's Cate. 


4 No 
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i" No Implication will make a Croſs Remainder where there is a 4 a De- 
ial Limitation made by the Teſtator himſelf. Per 3 Juſtices. D. 331. viſe wo» 

20. Hill. 16 Eliz. in Clatch's Caſe. eee, 
be Daupbter; If one dies wirhout Iſſue, the other ſhall not have his Part, and it is no Cro's Remain- 
der, tho one is Heir to the other, Becauſe there is an expreſs Eſtate, and therefore ir ſhall not be taken 
by | ication. D. 326. Marg. cites Paſch. 2 Jac. 

wit a Feoffment is made to che Uſe of A. & B. in Tail; and if they both die <cithout Iſſue, the Re- 
mainder to C. there ſhall be no Croſs „ 1 * But otherwiſe it woutd be in the 
Caſe of a Will; and there if it were in the Cafe of a Will, the aforeſaid Dittcrence was taken betwixr 
1 Deviſe to 2 and a Neviſe to 3. Freem. Rep. 484. pl. 663. in the Caſe of Reims v. Willet, circs 
"as the Opinicarof the Ld. Ch. J. Hale Hill. 15 Car. K R. inthe Arguing of the Caſe of Hughes 


obinſon. 1 , : 
*. Eg wen upon a long and intricate Special Verdict, (the Ch. Juſt. ſaĩd, Never was the like in 
Weſtminſter-Hz}) rheſe following Points were refolved by the Court, and declared by Hale as the O- 
inion of himſelf and rhe reſt of the Judges ; 1tt, That where one covenants to ſtand ſeiſed to the C ſe of 
l. and the Heirs of their Bodies, of Part of Lis Land; and if die <with.ut J ue of their Bodies, 
den that it [ball remain &C. and of another Part of his Land to the Ce of C. D. & E. and the Heirs of 

their Bodies; and if they die <witkont [ſus of their Bodies, then to remain &c. That here there are no 
Croſs Remainders created by Implication; For there ſball * never be ſuch Remainders upun Conſtruction of 
4 Deed, tho' ſometimes there are in Caſe of a Will; and cites 1 Roll. $37. 2dly, As this Cale is there 
would be ro Croſs Remainders if it were in a Will ; For Croſs Remainders ſhall not riſe f between 3, un- 
bſs the Wards do cery plainly expreſs the Intent of the Deviſor to be ſo; As where Bl. Acre is deviſed to A. 
Wh. Acreto B. and Gr. ro C. and if they die without Iſſue of their Bodies vel alterius corum, 
then to remain; There by reaſon of the Words (Alterius eorum) Croſs Remainders ſhall be, and cites 
Dyer 330. But otherwiſe there would not; and cites Gilbert v. M uty and others, 2 Cro 655. And 
in "his Caſe, tho“ tome of the Limitations are between 2, there ſhall be no Cruſs Remainders in them; 
Becauſe there are others between 3, and the Intent ſhall be taken to be the ſame in all. 1 Vent. 224 
Mich. 24 Car. 2 B. R. Cole v ingſton. 8 | | 

* $.P. Per Sourhcote J. in the Caſe of Manning v. Andrews. — S. P. 2 Show. 139. in the Caſe 
of Holmes v. Meynel. | 

+ Croſs Remainders will not ariſe to more than 2 by Implication. 8 Mod. 260. Shaw v. Way. 
per Raymond J. Raym 455. Holmes v. Meynell. | | 


5. A. ſeiſed of Copy hold Lands, ſurrendered them to the Uſe of; Le 115. 
bis Will, and deviſed them to his Sons ſeverally, viz. Black Acre to Pl. — 
B. and II bite Acre to C. and Green Acre to D. And f B. C or D. live to 4 =_” 
21, and have Iſſue ot their Bodies, then I give the ſaid Lands to them and Words. 
their Heirs, in Manner as atorefaid, to give and ſell at their Pleaſure; 
but if one of them dies without Iſſue of his Body, then I Will that the 
cher Brothers or Brother have his Share, in Manner as atorefaid ; and if 
all die without Iſſue, then to be ſold by his Executor &c. and the Money to 

de given to the Poor. D. died within Age. Agreed by all, That by 
the firſt Words B. C. and D. had Eſtates tor their Lives only; Bur at- 
rerwards the Juſtices refolved, That no Eſtate Tail is created by the 
Will, bur that the Fee-Simple is ſettled in them when they come to 
—— — and have E; ſo as = Reſidue of the Devile is 
| adgment accordingly. 2 Le. 68. pl. 92. Trin. 27 Eliz. 
C. N Brizn v. ——— OP we , 

6. Devite of Bl. Acre to A. the Eldeſt Son, Gr. Acre to B. and Wh. Goldsb. 100 
Acre to C. and it any of my Sons die without Iſſue, then the Survivor Pl. 4 8. C 
Jhall be each other's Heir. The Court conceiv'd, Thar the Eitate limited dur daf 
in Remainder to the Survivor &c. is a Fee-Simple ; Becauſe ot the it, and that 
Words (Each other's Heir) And alſo, That both the Survivors thould Day was 
not have the Land; Becauſe to the expreſs Words of the De- Ber toar- 
5, which are (The Survivor fall be each orher's Heir) in the Singu- w—_— 
a Number. Le. 166. pl. 230. Mich. 30 & 31 Eliz. C. B. Hambleden all the fur- 


ntexants, and tho* it be (Survivor) in the Singular Number, yet upon 
Cg. ain the Plural Number. 3 Le. 262. pl 352. Mich. 32 Eliz. CB. SC. S. C. & S. P. 
- 163, pr. Mich. 31 & 32 Eliz. — Savil 93. S. P. and ſeems to be S. C. But Windham ]. 
— deſt Survivor only ſhould take. Anderſun Ch. J. thought the Deviſe void for the 
CO cos } ht that the 2 Survivors ſhould be Joi , and ſo the Deviſe pre- 
— "Twas the Survivors were Jointenants. Ow. 25. S. C. 


5K 7. A. ſeiſed 


_ 
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— 


S. C. Cro. E. », A. ſeiſed of BL Acre, Gr. Acre, and Wh. Acre deviſe 

497 48. vl his Wile for Liſe, and then BY. Acre to B his Eldett Son, ly 
Eliz. 8 k. his 2d Son, and Wh. Acre to D. his Youngett Son; and if avy die, 5. 
Adjudg's Part fball remain to the Survivors, and if any have "Wie and tie bejoy þ, 
accordingly enters, bis Iſae gell have it. C. had Iſſue. The Wikk dy, and dd 
8 ” And adjudg'd, Thar his Iſſue ſhould have nothing. Arg. Bridgm. 86. 
—— — Cites it as the Caſe of Bacon v. Hill. 
Gawdy held, 


Thar he ſhould have Eſtate Tail. —— Mo. 464. pl. 6 -5.C. 84 That C. enter'd 
Death, and that he had only an Ente for Life. before hi 


i afterwards 
rers'd in the Exchequer-Chunter for Mare of Ficading bn That thi Judges wa 20 


2 Roll R 8. A Man had Iſſue 3 Szs, John, Robert, and Richard, and 

231. 8. C a Houſe to each, viz.OneroJohn and his Heirs tor ever, ——— 

— and his Heirs for ever, and a 3d to Richard and his Heirs tor ever; 

— . Provided —— Thaz if all my 3 Children ſhall die without Hue of their 
tren, that ben all my ſaid Meſſages ſhall remain and 

will not en- —— Wife and ber Heirs for ever. Tu of the Sons died with- 


dure a Groſs ant I; Lr 3 hton, and 
— 2 de e by» Judges, Dderige Hor — 


. was of — ou Cro. ]. 655, 656. I. 6. Hill. 20 ac. KR. 
fulion which Gilbert v. Witty & al. l a 


S. C. cited by „1, Ar 1 Cart. 13. Hill. 18 
Car. 2. C. B. in the Caſe of E wy 
r For that would 


Two Croſs Remainders may well Any 
make ſuch Confuſion as the Law abhors ; — 1 Reaſon of the Judgment in the Caſe of 
Gilbert Witty, which Pemberton Ch. . faid he took to be found Law. 2 Show. 159. in the De- 
livering the Judgment of the Court in the C. of Holmes v. Meynell. 


Skin. 17. 9. A. deviſed to his 2 ; and their Heirs, equally to be divided 
pres bp 8 them; and if they die without I ue, then he gives all his Land 
Adjudg'd to his Nephew Francis in Tail Male, Remainder over. Ray mond ]. 
accordingly. conceiv'd, That Francis ſhall rake nothing till both are dead wichaut 


—— Frecm. Itfu And R Mich. zz Car. 
—— ue; a — cc. aym. 452. 33 «EE 


I. 663. 
Mich. 1680. Lolmes v. Willet. —————_—_ As u 
m the Ma Thar it is not ſaid, If either of them die <withcut Ir Sc. $ Mod. 258. in the Caſe of 
Shaw v. Way. SC. cited Arg. Gibb. 13. Becauſe whenever the Iſſue claim they muff claims 
Heirs to their Mother, which cannot be till after their Mother's Deceaſe. S. P. Adjudy'd' ac. 
cordingly, tho the Words were any die without Iſſue. 4 Le. 14. 32 Eliz. in C. B. Anon. 
—— — 9.454 and their Iſue, and in Defauit of fach Iifuc to 7 8. they 

where was To bis 2 ters in Default to 

bene Jain Foe ts To og — Cond 20 wirhout Iſſue rhere e 
Remainders, but her Moiety ſhall go over to the Remainder Man for want of ſuch Ihe, vir. 
— — Per Ld. Cowyer. Paſch. 1706. 2 Vern. 545. pl. 494- in the Caſe of Cook v. 
Ne ib thats nt ATT EI 
and after the e of 2, then to s of in e. is was a 
| . ST of olmes v. e, ITO ITS 


has ed, and is not fit ro be ſtirrd now. And Powell 
never went down with him, tho' affirmed in aWrit of Error ; and he had 
People fhcak again it Holt's Rep. 370, 371. Paſch. 6 Ann. Tuckerman v. Jefferies Nt 
10. The Teſtator having two Sons A. and B. and Danghrers E. F. 
G. 2 deviſed his Eſtze (bein in Houſes) thus, The gu Ge. 1 


Tube Heaſes in W. and if he die hes | ve iy Ettate o 4 
bters 2. C. and H. Share and Share alike ; ; and if any of u /ail 


dee then I give ber or their Part tu the oft (#- 

2 if all 12 and Daughters die wit bout er then] 1 
to my Sifter Anne Weeks and her Heirs. 

tied without Iſſor a died laing a Son, 6 1 abi 

Plaintiff. In this this Caſe the Court took Notice of the Cafe of 

and ty, and faid, T that Cafe the Efture vas limited carne 
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— as tis otherwiſe ; For the Teſtacor 

— nd to one of them betore, Then 

— die without Ifſue, then &c. and 4 

fer eee Wile : Bur no Reaſon can be given why this 
Court 


Wills oe to the Rules of the Common Law, 
Toes bs, ney For when Men are 


* Remitter. 


(A) Remitter for Iyfancy [0 Ce] i 


F Tenant in Tail infeoffs his Iſſue within Age and a ger, net a 


more late 
1 ] ao ves, the Ive s rem th the Ee or the Sang == and is 


he comes to 
the Land 
2 latter Title, yet the Law will him in by Force of the Elder Title ; becauſe the Elder Tithe 
the more ſure and <corthy Title; then cen benen Bike Tub n is ſaid a Re- 
mitter in him; for that the Law does admit him to be in the Lands by the Elder and Surer Title; 4s, 
if Tenant in Tail diſcomtinues the Tail, and after he 2 bis Diſcont ines, and ſo dies ſeiſed, whereby 
the Tenements deſcended to bis Iſſue or Couſin, inherirab! Force of the Tail ; In this Cate, this is ro 
DDD who has Right by Force of the Tail, a Remitter to the Tail; 
Becauſe the Law ſhall __—_— orce of the Tail, which is his Elder Title; 
For if he ſhould be in oy Diſcent ben the Di conticuce might have a Writ of Entry 
Sur Diſſeifin in the Per againſt him, and ſhould recover the Tenements and his Damages &c. But in- 


and 
aſmuch as he is in his Remitter by force of this Tail, the Title and Intereſt of the Diſcontinuee is quite 


taken away ard defeated &c. Litt. S. 659. 


Regularly to every Remitter there are 2 Incidents, viz. An ancient Right and defeaſable Eſtate 
Freehold coming together. ems acts | F 


2. JF a Baron makes Feoffinent in F Fee! and within Age f Ef : 


Berau no F 
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the Acceptance of the — 


f. 11. 35 . 
Br.Remitter, 4. A Feme ſeiſem took Barum at 15 Years of Age, who alien'd inmeg;. 
| pl. 26.cires diately, and retcok to them in Tail; The Feme died without Iſſue. The I. 
80 rum enter d. The Heir ot the Feme ouſted him, and he him re. ouſted: and 
the Heir brought Aſſiſe, and recover d. The Reaſon ſeems to be; Be. 
cauſe the Feme was remitted as well for Coverture as for Nonage. Br. 
Entre Cong. pl. 13. cites 35 Aff. 12. 
5. Ir ſeems, That when an Infant makes a Feoffment, and the Faffer 
gives to him again in Tail, be is remitted in Fee by reaſon of the Nonage 
Br. Traverſe per &c. pl. 219. cites 5 E. 4. 5. | 
6. An Infant, who is in by Deſent, and a Feme Covert, to whom En- 
try is faved by the Law, if a Sranger be remitted by Tithe Paramount 
them, their Entry is taken away. Br. Entre Cong. pl. 1 17. cites 11 E. 
4 1, 2. 
7. It the Diſſciſor infeoff's the Iſſue of the Diſſeiſce within Age, and af. 
r ; CS n 
Becauſe the Infant is remitted. Br. Remitter, pl. 37. cites 21 E. 4 »4, 
Per Choke and others. 


Br.Conditi- 8. An Infant Iſſue in Tail, who enters for Condition broken, made 
nd 7:04 Father when F remitted by 


bis 
the 
Contrary at full A Br. Coverture, pl. 45. cites 8 H.). . 
9. . . te, 2d che Riche 7 
Eatail atter deſcends to the Feoffee, whether within Age or of Age, at the 
Time ot the Diſcent ; and norwirh ing he might have waiv'd the 
Eſtate gained by the Feoſſment after he was of full Age, yer ſhall he be 
remitred ; Becauſe fuch Waiver would have been to his Loſs, and no 
Folly could be imputed to him when he took the Eftare. Litr. S. 660. 
Hawk. Co. Litt. 437. TY 
if he 10. Tenant in Tail info d bis Heir Apparent in the Tail within Age, 
1 and anct her Jointenant in Fee, and the Tenant in Tail dies ; the Heir in 
br Tail is in his Remitter as to the one Maiety, and as to the other Moiety he 
dd is pur to his Writ of Formedon &c. Litr.S. 663. 
ail a | 
ment to the Iſſue in Tail, being within 4ze, who has a Night, and to a Stranger in Fee, and makes 
joe hgh tran oe —— — 4 whole, but to the Half; for, Iſt. He 
takes the Fee · ſimple, and after the Remitter is wrought by Operation of Law; and therefore can remit 
dim but to a Moiety. Co. Litr. 350. a. 


S. F. For 11. But if Tenant in Tail infeoff his Heir Apparent, the Heir being 
the full Age at tue Time, and pk this is no Remitter to the Heir, becaule 
it was his Folly, that being of full Age he would rake ſuch Feotlnent 

from &c. bur ſich Folly cannot be adj in the Heir being within Age at 
be Right of the Time of the Feoffinent &c. Liar. S. 664. 


cher, if the Proprietary ve coun the Right of Polio by Areonent, he mu hol jc under fch Ag 
ment; for the other having the Right of Poſſeſſion, and transferring it to the Proprietary, ſuch Propric- 
tary muſt take the Right in the ſame Manner as the other was conveyed; for it is his own Fo'ly a3 
Laches, that he would contract about ſuch Right of Poſſeſſion, and nor aſſert his Propriety in à Proper 
Action; but when he has contracted for ſuch Night of Poſſeſſion, and ſuch Right of Potle:1:on 1s trans- 
ferr'd, be muſt keep to the Terms of the Bargain, aud he leaves all the Right in the Feoffor ve has nut c. 
wraed for. G. Treat. of Ten. 121. 122. 


If Tenant 12. If a Woman ſciſed in Fee takes Husband, who aliens to another ia 
in Tailin- Fee, the Alience lets the fame Land to the Husband and Wif: 


18 
and his betore; becauſe the taking back of the Eftate 
Fn A of the Husband, and not of the Wil, 4 
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e Covert. And in this Caſe the Leſſor hes noching in the dirs, this is 
1 char rhe Wit is ſeiſed in Fee &c. Lit. S. 666. be Revs 
Ihe preſen:ly, by the Death of Tenant in Tail, tho ſome have thought the contrary. Co. Litr. 


351. b. : 


13. & it would be, tho" the Leaſe bud been by Indenture, or by Grant and 
Render in a Fine. Hawk. Co. Litt. 442. - 

14. If the Husband diſcontinues the Lond of the Wife, and goes 222 
5:0, and the Diſcontinnee leaſes the Land tv the Wife for her Life, and de- Diſagree 
livers to her Seifin, and after the Husband comes back, and agrees thereto, ment ſball 
he is remitred ; and yer it the had been Sole ar the Time of the Leaſe nor devcft 
| made to her, this thould not be to her a Remitrer ; but being Covert Ba- the Kemit- 
ron at the Time ot the Leaſe, and Livery made unto her, this was a Re- . 
mitter to her, becauſe a Feme Covert ſhall be adjudged as an Intant wich- Stite made 
in Age in ſuch Cale &c. Quere in this Caſe, it the Husband when he to the Wife 
comes back, will difagree to the Leaſe and Livery of Seiſin made to his which 
Wile in his Abſence, 1t this thould outt his Wife of her Remitter, or — 1 
rot &c. Litt. S. 677. 1 | 9 


vaniſn d 

Diſ⸗ of * Husband diveſt the State gained bg 
defeared ; and therefore no Diſagreement | Husband can the | * 1 
which by the Remitter was de. eſted before. 2d'y, For that the Lu having once reſtored her ancie th 
and better Right, will not ſuft-r the Diſagreement of the Husband to deveſt it out of her, and to revive 
the Diſcontinuance, and reveſt the wrongtul Eſtate in the Diſcontinuee. zdly, For that Remitters 
tending to the Advaner ment of ancient Rights, are favcured in Law. Co. Lit. 355. b 357 a.—$o 
itis fur the ſame Cauſes if the Wife ſurvive her Husband, ſhe cannot claim in 7” the Purchaſe made 
during the Coverrure, but the Law adjudges her in in her better Right. Bur if both Eſtates be waivable, 
there, albeir the Wife, Prima facie, is remitted, yet after the Deceaſe of her Husband ſhe may elect 
which of the Eftates ſhe will; As if Lands be given to the Husband and Wife, and their Heirs, the 
Husband makes a Feoffment in Fee, the Feoffee gives the Land to the Husband and Wife, and the H-irs 
of their two Bodies, the Husband dies, in this Caſe the Wife miy cle& which of the Eſtates ſh> will; 
for both Eſtates are waivable, and her Time of Election and Power of Waver accrued to her firſt after 
the Deceaſe of her Husband. Co. Litt. 357 a. | | | 


15. If the Husband diſcontinnes the Land of his Wife, and after takes Albeit there 
back an Eſtate 0 him and his Wife, and a 34 Perſon for Term of their is Authori- 
Lives, or in Fee, this is no Remutter to the Wife; but as to 4 Moiety, N ec, 
and for the other Moiety, the mutt after the Death of her Husband ſue the contrary, 
the Writ of Cui in Vita. Litt. S. 676. | et the 

| | w is 
taken as Littleton here holds it. Co Lirt. $56. b. B:con the Flusband, was ſeiſed in the Right of his 
Wiſe jor the Term of the Life of the I/ife ; chey both ſurrendered, and took back the Lands to them and a 
— 2 it 14 La the wn Be not m_— _—_— 8 Death ok 
us e migut diſagree to the Eſtate. 3 Le. 93 94. pl. 134. Mich. 26 Eliz. in C. B. cited per 
Periam J. as Sidenham's Caſe. MO OM REM on of 


16. If the Husband had diſcontinued the Wife's Land, and taken back an Here are 
Eſtate to himſelf for Life, Remainder to his Wife for Life; this had been #v bb - 
Remitter to her during the Husband's Life, becauſe while he liv'd the had Ty,cs Re. 
no Freehold, Litt. S. 680. Hawk. C. L. 453. ' mainder Ex- 
nan Eſtate for Life, works no Remitter but when it falls in Poſſeſſion; for before Pls Thee 
he can have no Action, and no Freehold is in him. 2dly. Tho” the Woman inight waive the 
Remainder, yet becauſe ſhe is preſently by the Death of the Husband Tenant to the Præcipe, it is 
within the Rule of Remitter, and her Power of IF aver is not material. z3dly. Thar a Frechold in Lau- 

caſt upon the Woman by Act of Law, wi — Gme 2 to by tes; doth remit 
her, albeit ſhe be then Sole, and of full Age. Co. Lirt. 358. b. | 


17. But upon his Death the Freehold in Law, caſt on her againſt her 
Will, had been a Remirter ; (and yer no Aſſiſe lies for one that is 


ouſted of a Freehold in Law) for there is none againſt whom ſhe could 
bring her Action, and ſhe was Tenant to the Præcipe; nor did ber 
Power to waive ſuch Eſtate prevent the Remitter, tho' the was Sole, 
and of Age at the Time when the Freehold was catt on her. Lite. S. 68 1. 
Hawk. CL. 433. 


wk. | 
55 18. A. 


434 Remitter. 


18. A. ſciſed of Lands in Right of his Wife, for the Life of bit wi 
makes Re in Fee, to the Uſe of the ſaid Wife 2 his i — 
that the is remitted; and it is not like Amy Townſend's Cafe, 1 & 
p. & M. Pl. C. 111. For in that Caſe the Entry of the Wife was 1. 
law ful, becauſe the was Tenant in Tail, which Eſtate was diſcontinued 
-{v Feoftment of her Husband. 3 Le. 93. pl. 134. Mich. 26 Eli. 

Anon. | | | 

19. It a Man enfeoffs an Infant or Feme Covert (that bas Rirkt of p. 
priety) for Life, An, Dat or 2 Condition, they are ——_ > 
cient Right, and all ſuch Conditions vaniſb; tor to a Feme Covert, or 
Infant, 20 Folly or Laches can be imputed, nor can their Acts turn to their 
Prejudice; fo that when they have acquired the Right of Poſſeſſon, 
they are reſtored to their ancient Right ot Propriety; and being not e- 
wu of contracting, the Terms and Conditions of the Feoffinenc do not 

ind them. But if they were of full Age, cr Diſcovert, then they leave in 
the Feoffor all the Right of Poſſeſſion, that is not transferr'd to them by the 
Contract, and mutt hold the Right in the Manner cransferr'd to them: 
tor tince they have no Right ot Poſſeſſion bur trom their Bargain, it is 
fir that they ſhould hold according to fuch their Contract; bur in the 
other Cafe, ir was the Folly of ſuch Parties to transter the Right of Poſ. 
ſeſnon to ſuch Intantsas were the Proprietors, to hinder them from their 
Action. G. Treat. of Ten. 123. 124. | 


ea. 4 


* 


— 


(B) In <uhat Caſes a Man ſhall be Remitted gift the 
__ Jautcot 2yH.8. 7% 


1. IF Tenant in Tail makes Feoffment to the Uſe of himſelf and his 

Heirs, and dies; tho he himſelf was nat remitted by the Sts 
his Iſſue ſhall be remitted ; for the Statute does not direct the 
upon him upon whom the firit At- 


Ch. 
adm 


| 8 223 2 ar 5 
SAL”? Wen 
* Fl. 4:0. Excyequer. Adjudged per Curiam between #ea:worth and Stanky. 


2 Ch. B. faid that the Iſſue of the Feoffor is remitted without Entry, notwithſtanding the 
Leaſe, becauſe it is not in Poſſeſſion, but a Leaſe in Remainder. 


Since Little= 3. If the Iſus in Tail, infeoff®d by his Father, grants 2 Rent or Common | 


ron wrote, our of the Land, and then the Right of the Til deſcends to him, be ful 


Starute 27 hold the Land diſcharg' d; for the State which he had when he made the 
H. 8. cap. 10. Grant, is utterly defeated. Litt. S. 660. Hawk. Co. Litt. 437. 
if Tenant in | 5 | 
Tail makes a Feoffment in Fee to the Uſe of bis Iſſue, being within Age, and his Heirs, and dies, and theft 
of the Eſtate Tail deſcends to the Iſſue, being within Age, yet he is not remitted, becauſe the Starute eie 
cured the Poſſeſſion in ſuch Plight, Manner and Form as the Uſe was limited, Er fic de Similibus, © 
as there is a great Change of Remitters ſince Lietleton wrote. Co. Litr. 548. b. 

But if the Fra in Tail in that Caſe waves the Poſſeſſion, and brings 4 Forme«on in the Deſcender, and * 
covers againſt the Feoffees, he ſhall thereby be remicted to the Eſtate Tail; otherwiſe the Lands — 
| ſo incumber'd, as the Iſſue in Tail ſhould be at a great Inconvenience ; but i; »2 Formedon be bronghty 


tt. — 


—_—. — — -— --- 


Remitter. 


an Jes made Anno 27 H. 8. aud died before the ſaid Statute, his Heir H. 


If Tnant in Tail had made Ferffinent to his Uſe in Fee, beſore the Sta- Br. N. c 24 
251. S. C.— 


thin Aer, and after the Statute is made before the full Age of the Heir, 80, 
2 > dhe He Y is in by the Statute, he foruld not be remitted by this. D. ay b pL 


(mira of Diſcent ffuce the Statute ; tor this thall make a Remitter. Br. 23. 
Remitter, pl. 49. cites 34 H. 8. Per Cur. ; | 

5. Tenant in Tail before 27 H. 3. made a Feoffment to the Uſe of — 1 
fer Life, Remainder 10 his Son and Heir in Fee. Then the Statute is Y 
the Huyshand and I ife die; the Hon enters, it ſeems he is not remitted ; 
tor the Statute makes the Poſſeſſion in him as #he Uſe was before, and this 
1145 472 But his Iſſue fall be remitted. D. 54. pL 21. Mich. 
4 H. 8. Anon. ; | 
9 H. 8. gave Land zo A. and M. his Wife,. and to the Heirs of A. who 
made a Feoffment to the Uſe of himſelf and his Wife for Life, and after 
| their Deceaſe to the Uſe of their younge/# Son for Life, and after his De- 
cenle to the [ ſe of himſelf and bis Heirs. A. died, his Heir within Age - the 
Woninazld in chiming her ancient Eſtate. She is remitted, and the 3d 
Part fhall not be in Ward; For the Wife had Elect ion to be in according to 
the Statute of 27 H. 8. or by the Statute of 32 H. 8. inaſmuch as her 
was thereby congeable. D. 191. b. pl. 22. Mich. 2 & 3 Eliz. Hau- 


s Caſe. | 

er F Diſcontinuee of Eftate Tail exfeoffs the Ive within Age, and 2 
nant in Tail dies, the Iſſue thall be remitted in an Inſtant; But this is 
not Deſcent of the Tail within the Statute. Agreed by the Juttices. 
Mo. 255. pl. 401. Mich. 29 & 3o Eliz. in the Cafe of Butler v. Baker. 

8 A. Tenant in Tail makes a Feoffment in Fee, to the Uſe of himfelf for 
bis Life, the Remainder in Tai! to His eldeſt Son, with divers Remainders 
wer; with a Proviſo, That if any of the Entailees do any Att to interrupt 
the Courſe ct any Entail limitted by the ſaid Conveyance, then the 
Uſe limitted to ſuch Perton ſhcud ceaſe, and go to him who next is Inberi- 
table; And afterwards, A. dies, his eldeſt Sch to whom the Uſe in Tail 
was itt limited enters, aud does an Act againſt the ſaid Proviſo, and yet 
held himſelt in and made Leaſes; the Leffees enter, the Leſſor dies ſei- 
ſed, his Heir being within Ape, and in Ward to the Queen; It was holden 
by Shuttleworth Serjeant, Yelverton, Godfrey, Owen and Coke, who 
were of Council with the Heirs General ot the Detendanr, that here is 
2 Remitter, tor by this Act againſt the Proviſo, the Uſe, and fo the 
Poſſethion does accrue to the Infant Son of him to whom the Uſe in Tail 
was limited by the Tenant in Tail; Then when the Tenant in Tail, 
after his faid Feoiiment holds himſelf in, this is a Diſſeiſin; For a Te- 
nancy by Sufferance cannot be after the Cetler of an Eſtate of Inheritance, 
but admit that he be but a Tenant at Suflerance, yet when he makes 
Leaſes tor Years the fame is clearly a Diſeiſin, and then upon the whole 
Matter a Remitter, and altho the Infant takes by the State, yet the 
Right of the Tail deſcending to him afterwards by the Death of his Father 
does remit him. 1 Le. 91. I 117. Mich. 29 & 30 Eliz. At Serjeant's Inn. 
The Earl of Arundel v. 25 Dacres. | | 

9g. As if Tenant in Tail makes a Ferffinent in Fee to the Uſe of him- 
ſelf fer Life, the Remainder in Tail to his cldeff Son inheritable to the 
Al Entail, notwithttanding that the eldeſt Son takes his Remainder by 
the Starure, and fo is in by Force thereof, yet when by the Death of his 


Father the 27 of the Entail deſcends to him, he is remitted. 1 Le. 
A 29 & 30 Eliz. at Serjeant's Inn. The Earl of Arundel v. Ld 
res. 


ro. A Grandfather tenant in Tail, lefore the Statute of 27 H. 8. made a A. Tenant in 


Feaſfment to the Uſe of himſell ſor Life, the Remamder to & Streager in Tail, 
the Remainder to the R ig ht Heirs of the Grandfather ; the Grandfather died, 


Tail made a 
to J. F. ard 


the Father died vetore the Statute, after the Statute the Stranger dies ſeiſed ot an giz. T . 


Ate malt . 


436 l Remitter. 


ry to M Eſtate Tail executed by the Statute without Iſue, his Wife bein; 


* 


J H died Payn. 


<:thout[ſſue, bis Wiſe Pricement Enſeint of a Son. B. enter'd The Iſſue of W. R. is born and entered 
him, and brought Aſſiſe, but not maintainable. D. 129. Marg. pl. 63. cites Plow. 2 8. 

A. Tenant in Tail General, before the Statute 27 H. 8 made a Peoffment in Fee to the Ute of hint 
for Life, Remainder to the Uſe of B. bis Heir apparent, and the Heirs Males of tis Body ; and for Iam 
ſuch I to C. in Tail with ſeveral Remainders ever. Remainder to the Right Heirs of A. 414 F, 


upon 


. on oy 7p py yew} a leaving Iſſue only me 
aughter ; Queſtion was, if C. might emer depended w upon another Queſti 
(viz) Whether B. who was inheritable to the old Entail, and in Remainder Ache New — 
Poſleſſion by the Execution of the Statute was remitted or not? It ſeems he wis not, and ſo was the 
Opinion of the uſtices of Aſhe; For the Plaintiff recovered Judgment upon this Matter found. D. 
77. b. pl. 39. Mich. 6 E. 6. Rayrer v. Rayner. 


Sid. 63. pl. 11. Baron and Feme tenants in Special Tail of the Provition of the Ba. 
33... ron, Remainder to the Heirs of the Baron ; They have 2 Sons, and make 
2 Feoffment in Fes to themſelves for Life, Remainder to the ad Son in Fee. 
Baron dies; The Wife enters and enteoits the ad Son in Fee. The Wite, 
upon her Baron's Death is remitted ; For tho? the comes in by the Statute 
by Way of Uſe, ſhe cannot be remitted 7 the Limitation ot Uſe by che 
Statute ing to Townſend's Cafe PL C. yer her Entry being law. 
ful, the is remirred by her Entry, and then it this ad Feoriinene by her 
makes a Diſcontinuance, the Entry of the firit Son was lawiul as tor a 
Forfeiture by the Statute of 11 H. 7. and if it was not a Diſcontinuance 
(as they held it was not, being made to him who had the Rexerſion in 
ee by the firſt Feoſ nent) nor ſorfeited, then the Entry of the Eldet 
Son is lawful, as Heir to the firit Entail, the firſt Diſcontinuance be- 
ing by the Remitter of the Feme, ſo that either Way the Entry 
—4 firſt Son was lawful. Lev. 49. Mich. 13 Car. 2. B. R. Jones v. 


(c) In what Caſes a Man ſhall not be Remitted for 
Collateral Reſpect. For Coven. 


88. cites 
C. and 
ſays it was . a : . . 1 = 
reſolved by all the Sages in Parliament, that this Covin makes him a Diſſeiſor of his own Land. 


azainft N. and M. where M. is Tenant, and be infeoffed N. 
Writ, brought Formedon againff him, and recovered pt 

It, and pleaded this, and the Fftate of the Flaintiff Maſus &c. l 
, 5s a Good Plea that M. infeoffed V. pending the Abb, and the other trough! 
brought For- Formedon by Aſſent and Covin between them, and recover:d. And the Plain» 
meden andre- tiff in the recovered. Br. Remitter, pl. 22. cites 25 Atl. 1. 


ſo ſce that this does not make a Remitter. Ibid. 
Where h- 3. Tenant in Tail by Fine aliewed in Fee with Warranty, and died, br 


fant bad Iſſus with and F. . oufted the Alience, and cauſed the Iufant to bring 

You arte cor” im upon the Fine, and recovered „ and it was — 

made 4. enter by ſome, that the Infant was remitted, by Reaſon ot the Nome, — 

__ withſtanding the Covin, and the Alienation was with Warrants, 
enant - | 


" Remitter. 55 437 


afſers deſcended. Brooke ſays, Tamen quære, for the Book is not 6 al 
much to the Purpoſe thereot. Br. Remitter, pL 44- cites 27 Atl. 74- 2 Infant 


ke A- 
and the Tenant confeſſed the Aion, and the Court would nut give Judgment by Reaſun of the Co- 
_ Quod nota ; Br. pl. 47. cites the written Book. 1 3. | 


. the Covin ; 
Br. Remitter. pl. 1. cites 19 Hf. 8. 12. By all the 

| | udges © 
England Pl. C. 51. Arg. cites 88S C Bur if the Son procures others to diſſeĩſe Jo ifſcontt- 
nuee and infroff him (he then being <cit{in Age) he ſhall not be remined ; Becau'c this Diſſeiſin is 2 
Tort, which commences by the Infant himiclt. Arg 2. And. 39. pl. 25. in the Caſe of Bunneſter v. 
Triſſel. | 


A Feoffinent within the Statute of 1 R. 2. 9. will not make a Remitter 
in Prejudice of a 3d Perſon, as it ſeems. Br. Feotimenc, pl. 19. X 

6. If the Hausband diſcontinues the Lands of bis Wife, and the Diſcon- S. P Jerk. 
tinues is diſſeiſed, and atter the Diſſci/or leaſes the ſame Lands to the Huſ- *93 pl - 
band and It ife for Term of Life, this is a Remitter to his VV ike. * But Arg. 2 And. 
if the Husband and his Wife was of Covin and Conſent that the Diſſeihn +9. pl. 25 — 
ſhould be made, then it is no Remitter to his Wite, becauſe the is Ditei- Ir is egu- 
foreſs ; Bur if the Husband mos Covin, and Conſent to the Dilleitin, Ieh tine 


| and wot the Wife, then ſuch Leaſe made to the Wike is a Remitter, tor Caren cnc 
that no Default was in the Wife. Litt. S. 678. | nor bes Dif- 
iſoreſs by 


her Commandment or Procurement precedent, nor by her Aſſent or Agreement fubſeque=r, but by her 
actual Entry, or proper Act ſhe * a Diſſeiſoreſs; And therefore ſome do hold that Littleton muſt 
be intended, tit the Husband and Wife were preſent when the Diſſeiſin was done; and others du hold 
that Lirticton is good Law, albeitſhe was abſent ; For that if her Procurement or Agreement be to do 
2 Wrorg, to cauſe a Remitter unto her, in this ſpecial Cate ſhe ſhall fail of her End, and remitted ſhe 
mall wo but in this Special Caſe ſhe ſhall be holden as a Diffeiforeſs by her Covin and Conſent Qua- 
tenusto hinder the E emitrer; Ard here it appears, that albeit the Husband be of Covin ad Conſent &c. 
yet if the Wife was not alſo, ſhe ſhall be remirted, becauſe there was no Default in her Co Lirr. 357 b. 

Co. Litt. 35. favs, That in this Caſe the Covin ſhall ſuffocate the Wife's Right which appertained to 
her, and ſo the wrongful Manner ſhall avoid the Matter which is lawful. 


7. A. and B. Jointenants are intituled to a real Act ian againſt the Heir of 
the Difſe;ſor. A. cauſed the Heir to be diſſeiſed, againſt whom A. ard B. 
recover, and ſue Execution B. is remitted, tor that he was not Party to the 
Covin, and ſhall hold iu Common with A. but A. is not for 
the Reaſon that Littleton here ſhews. Co. Litr. 357. b. | 


—_— — 


D) Remitter by Deſcent. Diſcontinuance of Other 
Anceſtor. 5 | 


ia bee anp ater Death of ts Wiz 2 dy wich ve 
im in Fee, atter the Death of his Wife, dies it de⸗ 
ſcendsto the Hair of the Feme (that is toſay) their Mue, who enters, 
SUBRAL to the Eftate in Righe deſcended by his other. 2: 
2 In Dower ; Baron and Feme Tenants in Tail hadIſſue 2 Suns; the Baron S. F. For ir 
died, the Feme leaſed to the eldeff Sun for Term of Years, and atter releaſed ſeems that 


him and his Heirs with Warranty, and be took Feme and dy with ant ards i 
5T 


with Ma 
Mete; rarity 4 


438 Remitter. 
Ile, and after the Mather a and the joungeft Sew car 
Iſo = Nh leſt Son beuge N rit of Power pon eh TK 
on of the ſeveral; For, as it ſeems; the 


cunque Via Data, which i 
Br. Remirrer pl. 14, civs 


24E. 3 
Tenant in It the Ive is Tail difſciſes the Di/continuee of his Father, and thereof 
tors, b Yer and the wee dos Pit code Me KT 


Grant of bis he thall noe be.remitred & &c. Perk. S. 202. cites 18 H. 8. . 
1 e the Bal ſpecial Tail, "FR 
. after the Husband wad Wile hoe 25 


r 


; la the Elie b. er 


[ 


(E) What ſhall be a Remitter. 


erf. I Leaks for Life be, Remainder in Special Tail to the „ 
Fineof bis Feme, Baron dies, dd a Stranger enters and inteotts the Feme, ani 


Wie: © then Lester dies; Feme is not remitted to the Cal. (For he has 
— ae Eau by Bite) 49 E. 3. 22, b. Admitted. = 


Leaſs for Years of the fame Land, it was refolv vd that this was a Remitter. Per Harriſon Reader of 
Lincoln's Inn. Lent. 1632. cited D. 190. Marg pl. 22 


2, N Leffee for Life, the Remainder for Life are, and de in Re 
mainder diſſeifes the Leite, and Leſſee di in Remain- 
ver thall be remitted co bas Clare. db the Rrberseu n 1 9 


Go 42. 
is Zn 


3. In Aſhſe the Caſe was, That Baron and Feme 


Fes amr 1616 

the Feoliee bro Aſliſe againſt tting Y 
and good, — 1 rear; for by the Entry of the Feme, as 
above, ſhe did not gain Franktenement, and then by her Death there is go 


Deſcent nor Remirrer to the Heir, and then the Zaory was ont ears 
and therefore the Claim did not veſt any Thing in his Companion, and 
therefore he need not to name the Companion in the Aſſiſe. Cem? 

1 as it ſeems there. Br. Remitter, pl. 13. cites 


inſt E. And the Caſe was, That B. jus 
225 ad ll E 


E. the Defendant, and => 
LE of R. | 
En 6. 12 n the Pl 


<1 the Heirs and R. 441 
took 4 to Wife ; and the gave the Land to C. and 
her Baron now Plaintiff is Tail, ſaving the Rewer /fou to her ejof jor w fond 
ber Life, the Remainder over to O. the Plaintiff in Fee, and 
within Age ; and atter C. died without Heir of the Part / the — 
bad — the Part of the Mather ; the Lord entered Jer E — 


C 


8 85 RKRemitter. 

— i of the Part of the Father, and by his Pretence C. was re- 
Ayo} her beſt Right by Iams 2 ate Tail, with ber 
daun, from which made 8 Entry to C. and. 
chen, whea the Law in ber þ 


delle eme is — and de Lib. ne the Plain- 
gers of the For fei ner 


eme, 
aire ang a for the Feme has no ao Power daring ng the 
't Barow to claim in by Forfeiture, and the Baroz ſurviv'd the Feme; 
that it was a Surrender, but quzre inde; for the H 
11 us Surrender during the Life of the 
x5. cires 39 E. 3. 2 
ciſed ins General = 


i=x 


1115 


T 


LEER 
477 
= 


Vs 


11. 


on, 
orceat againſt the Heir, and be 
3 —— Tail, 2 6 
to | but that her Barow was always ſeifſes in General Tail; 
ens + tor par Thanp clearly, The Berow was 0s 

3s not teied of fuch Etaze wherratthe Feme may be <a 


„ 
i fo to Iſſue; quod nota. Br. Dower, pl. 9. cites 4E 3. 30. 
Where an Abbot bas as and ar the Avoidance the King 
and ſo again at another Auondamce, there: the Abbot is put to his 
for the Advowſon, yet it the recites the ancient Right of the 
to the Abbot and bis the 
ighr. Be. Remicrer, pl. 31. cites 2 
H.). 
erg K., vg in Fan ding ad bis 
c takes the ſame Woman to Wife this is a Remitrer to the In- 
Age, and the Wife then has nothing; tor Husband and 
Wi: ae bar aene Perſon in Law; and the Husband cannot ſue a For- 
medon, unleſs he fue himſelf, which thould be inconvenienr ; 
and in this Cafe the Law adjudges the Heir in his Remitter, for that no 
can be in him being within Age ar the Time of the Ex 
&c. And it the Heir be in his Remitter by Force ot the Entail, it 
tollows chat the Wife has &c. for Husband and Witte being as 
one Perſon, the Land cannot be parted by Moieties, and therefore the 
Huband is in his 1 ———— it is if fock | 
afals, for then the Heir has no- 
itt. S. 665. 
Land drviſable difcontinucs, and retakes in Fee, 
„ Heir is nor remirted ; for nochi 
3 Br the Deoiſe tolls the Deſcent. Br. N. 
cites F. 4. 1 
9. If Faus Leſſee or Life loſes ault in a Feign'd or Falſe Aion 
— at key by Dejegt in Paign Waſte while the 
— exe e NI 
— „LAL the Wite is remitted and 
ſo, and then he may have an Action of Waite. But if 
— 5 . — Waſte againſt the Husbaad and Wite, the Husband 
has no Remedy bur to make Default, and ſuffer the W. iſe to be receiv'd. 
The Cauſe why the Wife is remitted in this Caſe is tor that ſhe may 
Kare a Quod ei Deforceat againft che Recoveror by Weſt. 2. 4. which 


_ gave 


Remitter. 28 


ave this Writ to Tenant for Life and Tail lofing by Detaulr, but 3 
w her Right was remedileſs, and conſequently the could Ab 
mitted. Hawk. C. L. 447. 448. 
s. C; L. 10. A. ſeiſed in Fee, made a Laaſe to F. S. and bis Wife for Life of the 
75 pl * Wife, Remainder to the right Heirs of the Baron; aſterwards 1 * 
n "ade « feff nen . of bimſelf and bis Wife for their Lives, the Re. 
And the mainder to bis right Heirs, and died; the Wie held in. The Coun 
Juſtices thought that the Feme was not remitted, but was in, according to the 
wereot Opi- ad Feoffinent. Quzre the Reaſon ; for . faid that the Hiſconti- 
nion that | | . 
d nt r. nuance was out of the Statute of 32 H. 8. Dal. 100. pl. 32. 15 Eliz, Va- 
mitted. vaſor's Caſe. 
11. Neither Aft ian without Right, or Right without Action, with 3 
Deſcent &c. thall make a Remitter, the 1ſt is apparent, and refolv'd per 
Cur. 3 Rep. 3. Marq. of Wincheſter's Caſe. 
12. Where « _ 82 meet together, I ſhall bein 
in my Right. Per Coke Ch. J. 3 Bulſt. 47. | 
13. There is a naked Poſſe diſtinct trom the Right of Poſſeſſion 
and Propriety, or elſe there is a Right of Poffeiſion diſtinct from the 
Right of 2 Now where there is a naked Poſſeſſion, diſtinct frun 
he Right of Poſſe 
try 


440 


the Rig and Propriety, as betwcen Diſſeiſor and Diſſeiſee, 
where the Entry 1s ble; there if the Diſſerſee takes back the 
Poſſeſſion from the Diſſeiſor, he is remitted ; For it cannot be otherwiſe, 
than that when he has taken back the Poſſeſſion he ſhould be ſeared in his 
old Right; For he who has really the Title, cannot claim from a Dif. 
ſeiſor that has no Title at all; and it would be very abſurd and unreꝛ- 
 ſonable, that the Diſſeiſee by accepting his own Pofleilion ſhould transfer 
back any Right to the Diſſeiſor; But where the Diſſeiſor transfers it back 
for Lite, or Years, by Deed indented, or by Matter ot Record, there the | 
Diſſeiſet is not remitred; For if a Man by Deed indenred takes Leaſe of 
his own Lands, it thall bind him to the Rent and Covenants; Becauſe a 
Man can never be allowed to affirm that his own Deed is ineiteCtual, 
tince that is the greateſt Security on which Men rely in all Manner ot 
xrafting ; The fame Law, it it had been by Matter of Record ; For 
chat is of irs own Nature uncontroulable Evidence, which a Man cannot 
be allowed to controverr. G. Treat. Ten. 120, 121. | 


(F) I what Caſes there ſhall be a Remitter. 


| Cro. E. go6. x, IF a Han 


21 the Leſſee enters beſore the 
E 


Day, 
Waller v. if 
Mick. 44 & Cerm which 
12 0 R. between Scare: 
ford's Caſe. 109. Lord g ors Cale. p. 
dur there Dyer. Per agreed. 
fad it ſhall be intended chat the Occupying before the Leaſe was by Agreement [But this ſeems to de 
with Neſpect only to the ing the with Payment of the Rent by Reaſon of the Privirr of 
Contract, and the Entry by in the Caſe of Alexander v. Dyer Cro. E. 169. pl. 6. 2 Le. 99. 


. 121. and that of Waller v. Campion was of an En 
— + tho the Entry was agreed to be a Diſſei 


D. 37 


32, El, 


on the Day from which Day the Lealc 
See the Books cited. 


2. Where a Man ſciſed in General Tail makes Feoffment, and retakes i 
bim and his firſt Feme in Special Tail, and bas Iſſue, and the fert duc, 
and he takes another Feme and dies, the King ſeiſes tor che Ward, 


_ 


endous the Feme, againſt whom the Iſſue recovers by Scire Facias by 
Pelault, agaiult whom the brings Quod et Detorcear, now fbe ſhall not 
have Dur ; For tho' the Heir be remitted, yet bis Father was not remitted, 
bur u as teited of tuch Special Tail whereot the Femeis not Dowable ; Per 
Thorp clearly, by which che Feme arerred the Continuance of Poſſeſſion 
in ber Baron by the firſt Tail, and fo to Iſſue; Quod nora Br. Re- 
mitter, pl. 5. cites 31 E. 3. 30. | 
z. No Renutter can be but in Reſpect of Right and Poſſeſſion. Br. Re- Br. Entry 

"er pl. 12. cites 19 H. 6. 59. | Cong. pl. 33. 
— | : R ches S. (. 
New Pal eſcon an Oi Right muſt meet in the Heir to make a Remitter. Hob. $46. in the Caſe of 
&:eheld v Radcliffe — 2 Reg. R 497. per Hutton 18 C.—— 2 Roll. Rep 35. in the Caſe of 
Wood v —_— Tue Poſſeſſion muſe de gained Righrfully, and not by Co-in. 2 Roll. R 504. 

Duderidze I” ; N 2 

An Eſt: re mutt work a Remitter toanantient Right, for albeĩt 2 Ngbes deſcend, there can be no Re- 
mitter, bec.u't one Right cannot work a Remitter to another; For regulariy to every Nemitter there 
be tuo Incii cnts viz. an Ancient Right, and a Defeafible Eſtate of Freehold coming together. Co. Litt. 
249 2 — Tire Riki and Pjeficn mult crſcend mi & Semel. Br. Remitter, pl. 12. cucs 19 H. 6. 59. 

11”! exe 10 Poſjeſſeen is but in ene Farcerer c::ly, then Right ouly does rot make a Rewitter withour lawful 
Puſſefſion ait. Br. Entre Cong pl. 33. cites 19 H. 6 5g. 

Where tac Proprietary comes to the Right of Poſſeſſion, withour any Fault or Folly of his ow1; As 
where the Ri-bt of Pallelſten is caſt upon him by the Law, or he or ſhe comes tv che Riglit of Pulſeſhon 
by Fe f.nent under Are, er during Lonerture, where no Folly can de imputed; there ſuch Proprietary is re- 
mitted ave ſeated ii tis af tient and former Right; For the eldeſt isl being the more ant ient, is the 
aft ſubject io Liſpute ; Ard therefore when the Proprietary has in ſuch Manrer acquired the Right of 
Polleſlo n, it is eee for the Repoſe of Nie.'s Inheritance, to be only 2 Re;:;:tiom of the Old 7 it's, 
and nt i}. ac: u a New ene; and the rather, becauſe thereis none again ſi m the Action may be brougi t 
to regain the Proprivly And hen any Perſon has thus ac;uired the Right f Puiſ: kon, if att Perm 
will contro vert it in any Elder Action, it is fit he ſhouid ſet up an Elder Tile, ut te mer Rig it 
may be decided. Thus it the Heir of the ſeiſor, be dijjeiſed by the Diſſeiſes, he dy 1uzh Wrong and ; 
jullice Carnut re gin tie Right of Poſſe, hon; For an Act of ii rant can never gain any Right, But if 
ſuch Ligrijee die „ele. then the Fleir has the Right of Pulleſſion, and havin; then bo n tne Right of P:j- 

bon, ana of Prepriety, Le is ſeiſed in his ancient Rizit for the Reaſon abovr- mentioned. G. Treat. of 

en. 122, 123. | 


, 


4 When the Right in the Tail is extinct, there cannot be a Remirter. 
Br. Remitter. pl. 12. cites 19 H. 6. 59. 
5. Ii Dyſſci/vr comes up. the Land, and infeoffs Diſſciſee, this is a void S. P. For 
Feotlmenr, aud a Remitter. Br. Property. pl. 27. cites J E. 4. 15. 2 
8 à Rig 
cf Entry before. Br. Reminter, pl. 50. cĩtes 34 H. 3. 


6. Atter Diſcontiuuance of a Manor to which Advowſon is appendant the *S.P. For 
Heir ia Tail preſented, and bis Clerk dyd [and the Queſtion was] Whe- be can have 
cher bis hive in Tail be reimitted to the Advowſon norwichitanding no An 
that the Manor to which &c. be not re- continued; And the beſt Opinion the Thing 
was, That a Man cannot be remitted to that which is Incident or * Appen- acpendant 
dant, as to Adv owlon. or the like, till be bas the Principal, but he may &c. ull he 
be remirred to Parcel as to an Acre of the Manor &c. For Ad vocaſau is not _ 
Parcel but Appernidaat. Br. Remitter, pl. 32. cites 5 H. 5. 35. Principal; 

A therefore if 

the Diſcontinuee of a Manor to which &c. grunt the Advowſon to Tenant in T. il and his Heirs, and h- 
dies, yet is not the ue remĩitted; But a Remitter to the Principal is a Remitter to the Appendant, tho* 
they were ſerered leere the Remitter. As if Di continure grants the Manor to Tenant in Tail and his 
Heirs ſaving the Advowſon, and the Tenant in Tail dics, and Manor deſcends to the Iſſue, he is not 
only remitted to the Manor but to the Advowſon alſo; fo if a Diſſeiſor ſuffers an U urpation, and Diſ- 
ſeiſee re- enter into the Manor, to which &c. he re- continues the Advowſon. Hawk. Co. Litt. 439, 440. 


7. He who takes a Gift by AA of Parliament of any Land ſhall not be *8. C. cid 
remirred nor his Heirs ; For where the Land is given expreily to any! Rep. 48. 


Heirs ſpall net hade other Effate than that which is given by the AF. * Br. Caſe of Al- 


Remitter, pl. 49. cies 29 H. 8. per Englefield J. ton —— 
2 * to Lard by an Entail, ard the fame Land is afterwards given to him by Parliament his 
— word be remitted ; For by the Act of Parliament all other Titles arc excluded for ever. Br. 
Re : * &c pl z. by Erglefield J. 29 H. 8. in the Cate of Button v. Savant. ——-- S. C. cited 2 
Þ 4 — in the Archbiſhop of Canterbury s Caſe Trin. 38 Eliz. B. R. Becau e the laſt Act tolls the 
Statur of Welim 2. Le Dunis — S. C. ci:cd 11 Show. 212, Paſch. 3. W & Il in Crook”, Caſe. 
5 It 


44.2 RKRemitter. 


— — 
— —— — 
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— GI 


| 5 of - 2 HR . 2 —— 
8. Ii the Diſcontiuute be an Infant, or a fene Covert, and Zint i, 


7:11 alter Lricortinuance dif/er/es their, and dias diticiied, the Iuue 1 al 
be remitted without Reipect of the Privilege of Iotancy or Coy ertur k 
Co. Litt. 343. a. | 
As if ernst: 9. An Aion without a Right can act make a Remitter. Co. Lin. 
in Tati f- 0 | | 
fer un Hrro- 549 b. : | 
weors Common Recovery, and aTerwards diſſeiſes Rececerce, and dies, ir I ue ſhall not be re: nitted; For 
white the Recovery Hands in Force, the Eſtate Tail is barred. Per tot. Cur. 3 Rep. 3. in the Maru 
of Wainchelter's.Caſe. S. P. Co. Litt 339 b. , 


2 if B par- 10. Nor a Right without an Action cannot make a Remitter. Co. Lid. 
cha an 9D. b | | 
u ucce. ſony 3.79. | | 

and ſutie um ( ſurpaticr, and 6 Months to paſs, and then the Curler grants the Advowſin 25 Bl. pra 71 
Heis, «od H. dies, yet is nat his Hetr remitted; becauſe his Rigar to tas Auwow hn was remedlieſ. 
vi-. a Rig! without an Action. Co. Lirt. 349. b — For he cannot have a Writ of Rint of Ad. 
vox !on beganſe neither he nor his Ancettors ever preſented; but it ſ:ems that tiere Mall he a Renk. 
ter in this iu ny A. which gives the Patron a Quare Impedir, notu ituſta: ding an Viurpaciog. 


Hawk. Co. Litt 439. This i the Statute of 7 Ann. cap. 18. 


S. C.cied 11. Tenant in Tail makes Teoſſ nent in Fee to the Uſe of bimſ if and his 
you l. Heirs, and after makes his laſt Will in Writing, and dw/cs ine Low 
In to his Wife in Fee, and dies, the Sons ſhall not e remicied to the En- 
tail, becaute no Freehold defcends to him by can of rhe Devile, 
Held by 3 Juttices, and affi rmed by 4 others; pet there is a Dying 
teited in the Father ot a Fee-timple, but the Uo ite cur ou tie Bulcenr, 
L. 221. pl. 16. Paſch. 5 Eliz. bithop v. Biit:::p. | 
8. P. For 12. No Remitter thall be but where it the E 2d een were in 
ee ve ral Pericas, he that has Right may have ti io 1ecorer the Pole 
c tthon; For by Litt. x47. one of the principal Caites wuy the Uttate 
ter is Vee Vail thall be remitted, is becauſe there is no Porion against waom he 
Ie of 1: way tue his Formedon. 3 Rep. 3. as in the Marquis vi m 1ettoliers Cale, 
"FECNGUQt 1 a 
——— for the Law udjndges him in his Remitter ſcil. in ſuch Pligut, ws if hie had lan fullꝝ recovered 
ts ame Lands ag inſt anotier &c. Litr. S. 661. | 


fy 


Ard. 43. 13. Tenant in Tail diſſeiſes Diſcontinuee, and levies Pine to a Stran- 
s' ger, and retabes Effate by Render in Fee, and Leiore all the Froclumations 


Ca Aa, Palted rhe Diſcontinuee enters and makes Cluim, and atter toe Proche 
„ inte Wations paſs, and within 5 Years alter he enters and makes Cluiln, and 
Je ek utter Tenant in Tail dies ſeiſed, the Heir is not remitted, and this by rae 
n Sracute of Fines 32 H. 8. which bars him and his kicirs by the ſaid 


8 a — 
221 


SC iy time. Mo. ils, pl. 257. Paſch. 20 Eliz. Anon. 

2 And. t. 

pl. 99. in Danver:'s C:.—Berdl. 122. pl. 156. Trin. 4 Eliz. S. P. And (were it not ſor the Difference 
of tlie Year) fern; e 8. C. — S. C. cited out of Bendl. 3 Rep. gt. u. in the Cie ot Fines, 


14. In ſome Caſes a Remitrer may be 272/z/7 ihe ing. Arg. Goth. 
312. cites Pl. C. 488, 489. 553. But that is Where the ing is 7 
Matter f Law Ly Conveyance, but not where he is in by a7 dt 0) Parla- 
ment Ibid. f 

15. No Remitter againſt a Matter of Record. Arg. God. 312. in 
Cale oi Sheffield v. Radcliffe. | by 

16. If Iſne in Tail diſſeiſes the Diſcontinnee, and cnferfs tHe © ther who 
dies ſeiſed, and the Land deſcends, tothe Fer, rhe Litue halt nor be ice 
mitted. 2 And. 39. pl 2g. 

17. There can be no Remitter wirhont on 7atry. Per tut. Cur. 2 
Bulft. 32. Mich. 10 Jac. Horewood v. Holman. ; 

13. Lord Ch. J. Saunders declared, That there can be no Ret 
againſt a Party's Mon- Acceptance, chere the Perjea is of | 71 GAG FO 

Entry not lawful. 2 Show. 245. pl. 243. Mich, 34 Car. . . K. e 
of Hardie v. Pawling. 


(% Were 


—_— — „%% 2 „„ „ 


— — R — 


Remitter. . 


(G) Where a Nan {ball be Remitted, jus Taking an 
Eitate. Where Tith of Eu- F. 


1. IF an Inſant aliens in Fee, and retakes ar full Age an Eſtate ro 
] nim and His Wie; this 15 liot any Bemmter. 41 E. 3. Veimt⸗ 
ter 11. SULL {94 4TH 0.1. 19 E. 3. Keuutter 14 Jüue thercu, en. 
2. It ; hs ee ; in Fee, and at WIL Age retakes an Eitate wich- 
out tas, VERT be 925 tt a C::i2 of Entry ſor Intancp, ct be 
(jail libt 2 baun. rr; ter 552 n Section tou make the Fedument 
go9J. the 29,101 ta nrur d tun dcochtance. Contra z 0. 6. 19. Bre Remi 
3. Pur 10 d ai intedt.s hi © oo nan = Socage, and at full ge a- 4 - 7 
cepto an Eſtate 5 „ trom the Gu. 41 n, Þ 2 ma "oe tenutted, DEAR ; 
toz Entr. 0¹ the * Cuardi an upon he Feokiment Br K* hard, Was a Dif- * Fol. 221. 
kcilin, dt $5 £0 Wäre 36 a4 aht 37 Eucrp. A. 3. 8TUIXW TVS 
44 E Ban £90 us Title 01 5 entry mito n 22 1or a Condition Co. Liet. 4 
broken, Ecatifs 5:7 | Sunc? TI hin, 1. YE des not claim to enter tor che 370 * 5 
Condition broken, e by the Kate, he 15 not keantted, beat W 
Citate 15 2 92.0 ul Cuction, wüieh £2) not ber ae, 33 A. 11. bu: a bare 
dab. BY fe Eu- 
| v hich ro Action bs given, whereas a Remit:er ru? Abe to 2 dressddat! Right. 


5. Ita Man of Non ſane Memoriz makes Feoſſinent, 213 £27253 F. N. E 2 
an Eltcre tar TY te Ball 1295 be comin, Bronmy 9 : E 
not duct b. TT: Frei nent, For taat 5 Za Nan i: ee. 
Concra 23 . 4. Abakted 25 E. 41 AT 23. 

& 3-5 £65! e — dior Lears to les that has Tele ol rr 
S Bia 3 44 bas *Lvig terre v2 et 23, i725 Ar 2 25 ; oe 5, 4.58 
Wee, K e Wits £5.57.32 dd be Ut ot tie fie Stur. 44 C. 3. et. A 

717 50 bo nas a I Title ot Entry Hr an Eſcheat, tales I SS at © Tate a7 B.. NC p. 


le 2 
4 Aa 90 44 6 ow. ———Z 

tie Tete 4 le 23 lot a Renter. 31 U. 8. 'S. 2, O8q882T YE Renter 
had but 1 i ite 2 1 PIETY. | 


8. 80! my „s „vas Witt? or C yy — Altenation in 88 d. C 


da 28 i K: 7. 1 72 — — 7 Fer / » a 275 y C > .. 4 a 0. Li T. 
e — 6 o . 42409. 
Tl LL 42 25 Lows 4 A 20 Rigit. by * 15 8. S. *. 1 : 1 S. g : 


9. 80: 4 2 45.30 923 Wit? Pp. Ont Y by the Statutes o! R. . for the Be. N c 


4+ * 


onſent of l A: eme to the Karicler, tages Eitace 37 £32 3 LAs 5 Let 5. 8. 252.— 


tat nat bent 8. 2 Br. Kemir- 
CNT, 34 0. 8. 8. 252. — you 
cites S. C. 


to. In __ Land was given in Zail to the Raron and Feine, au tothe pe Remit- 
Fetrs of ce 5 "ite eme by Fine, who had Iſſue a Daus bicy muned . ter, pl. 12 
and the £42 und the Fee 706% n uctbker Baron, who UD or Ces S; C— 
Vine, and 7031+ t6 then by the fame [i N and to 7 e Fle.rs of Heir +0 Wn Fn 
Bodica, v. ho id Ine another Daug iter named K. and diet, and the in Cate of N 
voungeſt Dau Suter entered, and the eldeſt entered with ber, and the Willion v. 
YOurgeit ul. her, and ene eldeſt brought Aſſiſe. And per tut. Cur. Barkley, per 
0 he Entry of the P Line? is not lawſul; tor tho? the 504%. ff Dambter Brown . 
e *0 042 1 viety, inaſmuch as the Righr of the AMoiety aud the ti Hire 
105 % * be by ty 3 „yet becauſe ro:thing deſceuded to the diet Daiglier 
rag Flo lolety, cad no Pofieffon, : and no Remitter nay be but 
wu, 2 7 4 c and Paſſaſſun, theretore her Entry is not liv. iul; 

elore fn ht F ormedon, and relinguith'd the Aliſe; quod no- 

ta. Er. Entie Cog. pl. 33. cites 19 H. 6. 59. 

I] it ane Ri2/t 79 eater, and alter tne Poſſiſſon is 21 rac mne by 

je f Low, I tall be remitted whether I will or no; as 11. ay Fa- 


[ 
EE 


444 Renutter. e 

* diſſeiſes me, and after dies ſeiſed, this is a 1 
or not; but where I come to the Potietfion by divers 88 
con Act, it is at my Election to be remitted or not; As if A. ditieife, ..? 


and atrer enieotls me by Deed with Warranty, there I may = ** 
Feoiiee, and take 2s Feoffee, if I pleaſe, and A. thall be bound by hi 
Warrauty ; but if I will I may claim by my Eatry, and fo be in 


Remitter Agreed per tot. Cur. Kelw. 41. pl. 17. Mich. 17 H. . 2 


12. It Tenant in Tail has Iſſue 2 Sons of full Age, and be lets | 
tailed to the eldeſt Son for his Vis the Lane to the Jounger — 6 
Life, and dies; in rhis Caſe the eldeſt Son is not in his Remitter, beauf- 
he took an Eitare from his Father; but it the e/deff Son dies wit bun 72 4d 
his Body, then this is a Remitter to the younger Brother, becauſe he i; 
Heir in Tail, and a Freehold in Law is Eſcheated and catt 


l ; a upo hi 
Force of the Remainder, and there is none againſt whom Sy 2 
Action. Litt. S. 682. - 


x3. So it Difſciſor dies ſeiſed, and the Texements deſcend to bis Heir 4d 
he makes a Lraſe to a Man Life, the Remainder to the Diſſeiſce for Term 
of Life, or in Tail, or in Fee, the Tenant for Life dies, Now this is 2 Re. 
mitter to the Dilleiſee &c. a qua ſupra &c. Li. S. 683. 

4 Note, If Tenant in Tail infeoffs bis Son and another by his Deed / 
the Land intailed in Fee, and Livery of Seiſin is made to the other according 
to the Deed, and the don not knowing i agrees to the Feoff ment, and 
alter he which took the Livery of Seiſin dies, and the Son does wct cccuy the 
Land, nor cakes any Profit of the Land during the Life of the Futber, and 
ack” after the Father dies, now this is a Remitter to the Sen, becauſe the Free- 

= a the Survivor; and no Delault was in hi 

hin Ang bold is caſt upon him by urvivor ; and no Delault was in him, be- 
therefore Caule he did never agree &c. in the Life of his Father, and he has none 
if the Feoft- againſt whom he may ſue a Writ of Formedon &c. Litt. S. 68. 
ment was | 8 
made by Deed indented, and the Son with the other ſeals the Counterpart, and then tl: F. fr mates Lice 

to the * according to the Deed, and the other dies, the Son is not remitted, becaute he "4 Conn d 
the Feottment, and agrees to the ſame; and Littleton faith in the Cate that he puts, That there was no 
Detaulr in the Son, becauſe he agreed not to the Feoffment in the Life of the Father; And tv it ſeems, 
that if 4. be ſeiſed in Tail, and has Iſſus 2 Sons, and by Deed indented between him of the one Part, and the 
Sons ot the other Part, males a Le/e to the eldeſt for Life, the Remainder to the 2d in Fe, and dies, and the 
eld: Son dies cuit haut Iſie, the 2d Son is not remitted, becauſe he a;;reed to the Remainder in the Life 
of the Father; Or ij the like Eſtate bad been made by Parol, if in the Life of the Father tie Icnaut ſer Lite 
bad been impleaded, and mace Defanlt, and be in the Remainder kad be:u received, and thercby agreed to 
the Remainder after the Neath of the Father, and the eldeſt Son wirhout Iſſue, the 2d Son ſhould not 
be remitted, becauſe he agreed to the Remainder in the Life of the Father; all which is weil warranted 
by the Reaſon yiclded by cur Author in this Section. Co. Litt. 3 59. b. 


Here ap- 15. Where the Entry of a Man is congeable, tho at full Age, he 
— 72 takes an Eſtate to him for Life, in Tail, or in Fee; this is a Remitter, il 
. a fuch Taking be aot by * Deed indented, or by Matter of Record, which ſhall 
| Right of Eu- conclude or eſtop him; for if a Man be diſſeiſed, and rakes back an 

ery, and Eſtate irom the f Diileiſor without Deed, or by Deeds poll, chis is a Re- 


7 2 { mitter to rhe Diſſeiſee &c. Lit. S. 693. 


if a Nan of full Age having but a Right of Action, takes an Eſtate to him, he is not remitted; but 
where he has a Rigar of Entry, and takes an Eſtate, he by his Entry is remitted, becau'e his Entty 5 
lau ful; an'l if ti Difſeiſor enfeoffs the Diſſeiſee and others, the Diſſeitee is remitted 20 tlic whole, tor his 
Entry is lau ful; Orherwite tt is if his Entry was taken away. Co. Litr. 363. b. = 

A. is di/ciſed of HanjH whereunto an Advowſor is appendant, an Eſtran der aſurps the o, if ra 
Diljeiſee eiter into the Mancy, the Advo ſon is recontinued again, which was fever'd by the Uiurraion 
And fo it is, if Tenant in Tail be of a Manor whereunto an Advowſon is appenda nt, the Tenn in Fl 
diſcontinues in Fee, the Diſcontinuee grants away the Adrow:ſon in Fee, and ies, the I ue in Tail ante 
tbe Hauer ly Recovery, he is thereby remitted to the Advowſon ; and in boch Caics he that Kight lias. 
ſhall preſent when the Church becomes void. Co. Litr. 363. b. j 

The Patron of a Benefice is outlawed, and the Church becomes void, an Eſtranger nur, 128. | 
Months p:fs, the Kg recovers in a Quare Impdeit, and removes the Incumbent &-. the Ado. 
recontinued to the rightful Patron. Co. Litt. 363. b. | 3 

Here it appears, that if the Diſſeiſor indented makes a Leut: for Life, or a Gif in Tai, - 
Feoffment in Fee, whercunto Livery of Sciſin is requiſite, yet the Deed indeared ſhall nut 7 


co 0+ - 


KRemitter. | 5 445 


1 made, according to the Form and Effect of the Indentute, to work any Remitter to the Diſſeiſer, 
dur al ellop the Diſſeiſee to claim his farmer Eſtate: And if the Diſſeiſor upon the Feotfnent does 

erve anv Kent or Condition & the Rent or Condition is good; ard ti; Reaſon where fore a Deed 
Indente! ſhall conclude the Taker more than tie Dzed-Poll, ia, for that rhe Deed-poll is erly the Deed of 


the Fi or, 


Donor and Leſſor, bat the Derd indented is the Deed of both Partie:; and therefure us well the 
Taker as the Giver is concluded. Co. Litt. 363. b. | 22 

+ Where a Piſſeiſer leaſes the Land to the Hiſſeiſee for Life by Indenture, this is & [not] a Pemitter to 
him, for by this ne confetſes the Need ; but by his Entry to take Livery the Law has its Operation, 
1nd does admit him againſt his own Acceptance. Adjudged upon the Conference between the Harons 
and all the Juſtic's. Gro. Eliz. 20. pl 6. Paſch. 25 Eliz. C. B. Beauchampe v. Dale, —* The Word 
not] is not 17 the Original, but it ſeems it ſhould be there. 

But if Pi eiſor leaſes the Land to Oiſſei ce by Decd Poll, or without Deed, for Tears, and Diſſeiſee en- 
ters, this Entry is a Remitter ; for where the Entry of a Man is congeable, and a Leaſe ts made to him, 
ho he declares openly by Words in Pats, Thur he claims nothing in the Land bur by Force of ſu h 
Leite, vet this is a Remitter, for ſuch Difclaimer iu Pais is not material; but by ſuch Diſclaimer in 
Court of Record is he concluded &c. Litt. S. 693. | 


16. If a Man leaſes Land ſer Liſe to one who aliens to another in Fee, 
and the Alienee makes an Eſtate to the Leſſor, this is a Remitter ro the 
Letior, becaute his Entry was congeable &c. Litr. S. 694. 
7. Where 4 Man I its his Tenements decay, or converts Tillage Land into 
Poſture, aguinſt the Stat ute ot 4 H. J. and makes an Effate fir Life to his 
Li, ne mall not have other Eitate; tor he had only a Title of Entry, 
and not Right of Entry. Quære; tor it was not adjudg d. Br. Re- 
mitter. pl. 50. cites 34 H. 8. | | 
13. 7c:ut in Tail hath Iſſue two Sons B. and C. and iafecff'd C. of the 8 c 3 Le. 
entail'd Lands, and died, leaving his Wife Enſeint. E. entered, and atter- 2. pl. 5. 
wards the Muc was bern. The Iſſue cannot re-enter, becauſe the eldeſt Anon. held 
Son was reinitted, and in of his ancient Right betore the Litue any Thing s 
had ; tor then there was not any Perſon capable to take by Defcent, or 
otherwiſe. And. 31. pl. 76. Hill. 1 & 2 P. & M. in C. B. Anon. 
19. A. was Zeuaut jor Life, Remainder to B. his Son fer Life, Remain- 
der 10 the Right Heirs of the Body of A. — A. B inſe j*d 1's Brother 
and Uucl: of B. in Fre. A. died. The Uncle died withont Iſue. The 
Queſtion was, Whether B. who was Heir in Tail to A. his Father, and 
allo Heir at Law to the Uncle, as to the Fee deſcended, be now remit- 
ted? Becauſe, it he is, it will hinder the Uncle's Wiie of Dower; But 
it the Livery, in which B. join'd with A. be the Livery of B. that will 
prevent the Remitrer, fo as during his Lite he tha!l be ad judg'd ſeiſed 
of the Lands in Fec-Simple by Deſcent from the Uncle, and then Do wer 
lies; tor that is the ſame E ſtate u hereot the demands Lower. Tne Court 
doubted it it was the Livery of B. or not; and note, that the Feoffment 
was without Deed. Le. 37. pl. 48. Mich. 28 & 29 Liz, C. B. Partridge 
v. Partridge. | | 
20. Upon Evidence, it was faid per Cur. abſent: Poph. That if Te- 
_ nant in Tul, Remainder i Fee, diſcontinnes, and rer, an Eſtate in Fee, 
and deve it to bis Mie for Life, Remarader to B. for Nrars, Kemainder in 
Fee to rid that bad the Rematader in Fee liefere, and dies wittout Iſſue ; 
the Wite enters and dies; he in Remainder is remicted, aud may enter 
upon the Deviſee tor Years, and will avoid the Leaſe, tho his Remain- 
der be created by the fame Will. Noy 48. Rooke v. Sprat, cites 9 H. 
6. 43. Remitter avoids a Leaſe for Nears without Entry. 15 E. 4. 6. 
21. It Barca levies Fine of his Wife's Land, and dies, and the Feme 
accepts @ Leaſe for Years ot the fame Land; this is a Remitter. Cited by 
Harriſon in his Reading at Lincoln's-Inn, in Lent 1532, as refolv'd 
Trin. 15 Jac. Rot. 988. Duncomb's Cafe. 
22. 1. Tenant in Tail, Remainder to B. in Tail, Remainder over &c. 8 — 
A. made a Leaſe to F. S. for the Life of F S. not warranted by the Sta- — 
_ tute, and dies without Iſſue, leaving B. the Remainder-man kts Heir, to ſulg ment, 
Wi0u the Revenſion in Tee deſcends. B. (being now Tenant in Tail, with give up 
Remainuur in Fee) laſts to W. R. (J. S. till living) for 99 ears, to" — 
caumence d“ the Death of J. f. reſerving Rent. J. S. ſurreuders to B. 7 
5 4 end 
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Doubleneſs 4d C. (a Stranger) upon Condition, and dies. It was inl ited chat de. 

* fs — Surrender B. was remitted, and that the Condition was no bag th 

Vent. 357. and that as to the Rule, that wken 4 Perſon of full Age takes an Efe n. 

358. Anon. 70 whici he could act enter, there is no Remitter, it is to be intended where 

S. C. dat ad- he Eftate has Contiauaiice, but that here the Eſtate tor Lite by Surrender 

hotdakur. js merged, and that the Condition could not hinder irs merging, and ſo 

by Coutequence B. is ſeiſed again in Tail. But the Court held plain. 

ly that B. was not remitted by accepting the Surrender. Skin. 2. Mich. 

33 Car. 2. B. R. & 62. Mich. 34 Car. 2 Paulin v. Hardy. | 

23. If Tenant in Tail diſcontinues for Life, and grants the torticus Re. 

beton 10 4 Siranger, and Tenant for Life ſurreaders to that Stranger, now 

Tenant in Tail is ſeiſed again in Tail. Sic Dictum tuit per Poltexten. 
Skin. 3. in Cate ot Paulin v. Hardy. 


— 


(G. 2) Where a Man ſhall be Remitted upon taking 
5 an Eſtate. Where Rzgbs of Entry. * 


1. IN Aſſiſe it was found, That Land was given to Raron and Feme in = 
Tail, the Barum went of the Country, the beme tufecſf d O. who h,ꝑjd 
to the Feme for Life, the Baron died, and the Feme died without Iſſue, and 
the Donor entered, and O. ouſted him, and the Entry of the Donor ad- 
judged lawtul; for the Feoftmenrt of the Feme was a Diſſeiſin to the Ba- 
ron, and by the retaking of the Eſtate ihe was remitted, and therefore 
the Reverhon in the Donor, and his Entry lawiul. Per tor. Cur. kr 

Remitrer, pl. 17. cites 9 Aft. 20. | 
But if Baron 2. In Afliſe, if the Baron and Feme purchaſes in Fee, the Baron after 
2 — aliens in Fee, and atrer they enter with the Aſent of the Aicnee mho is with- 
— of ths ia Age, and the Baron dies, the Feme is not remitred ; tor they were Diſ- 
Feme to an ſeiſors by their Entry, inaſmuch as the Aſſent of the Infant is void ; but 
Inf ant lo M. 9. in Cui in Vita, if the Baron and Feme had been intcoti'd, and after 
infecfs em, the Buron died the Feme had been remitred. Br. Remitter, pi. 18. cites 

the Ba- » | | 
ren dies, the II Att. 14. | 

TFeme bs re- 


mitted, and the Entry of the Infant told. Per Littleton. Br. Remitter, pl. 54. (bis) cites 11 E. 2 U. 


wo 


3. If the Tenant for Life hoſes by Fudement, and after he reverſes this 
Fargmeat, by this the Reverſion is veited in him in the Revertion again; 
quod nta. Br. Remitter, pl. 19. cites 16 Aff. 16. 

4. Where Baron is ſciſed and takes Feme, and he alicus and retakes 10 
bim and tris Feme in Tail, and dies, the Lord enters for Wa:d, and leaſes 
the Ward to F. N. who endows the Feme of the third Part, which ſue ic 
cepts ; This is a Remitter to the Feme, and ſhe may recover the 
two Parts by Ailiſe, and the ace of the Dower no Impediment. 
Br. Remitter, pl. 20. cites 17 Aff. 3. 5 

5. Baron and Feme ſeiſed in Fure Uxoris, the Baron mad: Feofſwent, and 
the Alience Re-enfeoff d the Baron and Feme, and the Heirs of the Feme ; 
and ſbe dy d without Iſſue, and her Heir Collateral outted che Baron, and 
he brought Aſſiſe and recovered ; For tho the Feme by the retakung u 
remitted, and the Heir might have enter d if the had furviv'd rhe Baron 
yet now as the Baron ſurviv d, therefore becauſe he thall loſe che Wal, 
ranty if che Heir ſhall have the Remirter, for that Reaſon for fe! 
of the Warranty the Raron recover d; nod Mirum. Br. Remitter, pl. 21. 

cites 21 Aﬀ. 2. Ws _ 

6. Land deſcended to 2 Femes, and they made Purparty, a ud the 0 


toak Baron who alien d in Fee, and re- took an Eſtate to tim ant Fs * f 


ad after the Feme dy d withcat Iſſne, by which the aber Sifter enter d 
- 2 Baron brought Athie, and the Aſſiſe awarded, and — it ſhall 
not be a Remitter, by Reaſon of the Warranty ot the Baron made to him, 
upon the Gitr ro him and his Feme, which ſbail be A by the Remitter, it 
he ſhould be remitted. ure inde, becauſe it is contrary at this Day. 
Br. Remitter, pl. 41. cites 21 E. 3. 26 

7. It che D:Aefor infeaſfs the Diſſeiſee, and two others, the Whole accrues If Difſeiſer 
to the Viiicitee, and nothing vetts in the others; For his Entry was law- wel fe f- 
ful, and he remitted, and then the Livery is void. Contra it his En- f = _ 


nm— 


ny had not been lawiul. Br. Remitter, pl. 23. cites 29 Aff. 26. the Difſe:ſce 


and to ano- 

89—— — by Reaſon that his Entry was laανi. Br. Remitter, pl. 51. cites Litt 
Tu. Remitter, fot 53 | | 

bu — c bere the Entry of a Man js toll, as by Dif ontinuance, Deſcent &c. and Eſtate is made to 

him within Age, and to another, there he who has the Right of Action is nt remitted unleſs for a Ueiety. 


$. In an Aĩſe it was found that the Feme infeofſed two upon Condition 


eme held then i 


re infectf*d the Iſuc in Tail within Ace, it be is impleaded, he inall Tul alien d, 
cb his Age; for ne is remitted upon this Matter pleaded ; tor there is 3 


for Ferm of 
tis Life, ard died, the Alienee it Scire facias to execute the Fine, and the Heir in Tail Geb -d 
this Matter, and pray'd his Age, and had it; for it was adjudg d a Reminer by the Nonage. Br. Re- 
mitter, pl 38. cites 22 E 4. 7. | 


10. In Aſſiſe the Caſe was, That the Baron ſeiſed in Fure Uxoris made 
Feffment ia Fee, and retouk to him and his Feme, and to the Plainti in 
the Aſiſe; and aiter the Baron and Feme levied a Fine to the Tenaut with 
tWarranty ; tie Baron dj*'d, the Feme ſurviv'd, and the Tenant held him- 
feli in, aud all this Matter was found by Affite awarded at large, becauſe 
the Plauntiſf was an Infant; and it was awarded that the Feme by the Re- 
taking was reni:tted to the I tole ; and therefore all paſs d by the Fine, and 
ſo the Plainci. I took nothing by his Writ, quod nora ; but Meror that ſhe 
had act recoverel! a Hciety; For per Littleron, in his Chapter of Remir- 
ters, the Feme is nt remitted but to one Moiety only. Br. Remircer, pl. 6. 

1 17 & 44 All. 2. | pF, 

11. It Land be intauled by Fine to the Baron and his firſt Feme, and the 
Heirs of their tuo Bodies, and they bave Iſſue 4 Son, and the Baron and 
Feme diſcontiaue by Fine, and retake to them and to the Heirs of the Body 
of the Baron, the Remainder to the right Heirs of the Baron ; the Feme 
dies, and the Baron takes ancther Feme and dies, and the ſecond Feme 
brings Writ Diver againſt the Son ; Bur per Cur. the Il be barr'd, 
lor the Heir 15 remitted by the Jr Tack, of which the Feme is not Do- 
able, and ſo in by elder Title chan the Feme can demand Dower of; For 

e cannot demand Dower but upon the ſecond Tail General, which is 
(oe ty Remit:er, and fo the Heir in by elder Title, quod nora. Br. 
» pl. 7. cites 44 E z. 26. 


| 12. In 
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Br. Wt 12. In Walt, it was faid that where Feme is in with her br bow 
pl 2 — FA J. jor Life, and the Baron diſcontinues to V. and I. — wy 

Leaſe to the Baron and Feme for Life, and the Baron dies, the Feme C 
Watt 11:all be alleged to be in by the firſt Leaſe, and not by the 3 
Leaſe, by Reafou of the Remitter. Br. Remitter, pl. 8. cites 46 E z 

13. In Formedon ; Baron was ſeiſed in Fee in Fure Uxoris ; they bad Tim 
a Daughter; the Barca gave in Tail to the Danghter and her Harun: — 
Donor and his Feme dy d, and the Baron of the Danyhter dy Jak” the 
Daughter made Feofj ment in Fee and dy'd ; the Son of the Daig brer bone li 
Formedsa. And per Culpeper, he thall be barred ; tor his Mother = 
remitted to the Fee-ſimple, and then the Feoſſinent good, Quod Thin 
ing non Negavit, by v hich the Demandant pleaded other Matter. Br. 

Remitcter, pl. 10. cites 11 H. 4. 50. 
Br. Rewitter 14. 4, was ſeiſed in Fee, and B. dieſſeiſed him, and com pelled A. 90 
* * ces Marry his Daughter, and after compell'd him * to take 2 G7 f from B. of 
4 19 Ly | g | 
8. C. the ſame Land in Tail, by Men ice of Death; and it was admitted, that 
* Orig is becaule his Entry is law ful, and he did not tale che Eſtate by De d mdent- 
(de reſceite) , now he is remitted to the Fee-limple, quod nota bene. Br. Renit. 
ter, pl. 40. cites 12 H. 4. 17. 5 

15. Formedon of the Gift of one R. to W. and E. his Feme in Jail. and 
conveyed to himſelf as Herr to the Donees ; the Tenant ſaid that betore the Gift 
of W. the Donee was ſeiſed in Fee within Age, and inteofj"d ite ſaid R. and 
aiter R. gave to the ſaid W. and E. his Feme in Tail, and E died, aud H. 
ſurviv'd, Que Eftate the Tenant has; the Demandant ſaid that at the Time 
of the Gijt V. was of full Age; and the others econtra. Quite of this 
Iflue ; tor if W. was within Age at the Time of the Fec nent made to 
R. he is remitted, notwithſtanding he was of full Age at the Time ot the 

Gitt; tor his Entry was lawtul ; and then if he retwok withort Blotter of 
Conclufton, he is remitted. Br. Remitter, pl. 2. cites 3 H. 6. 19. 

16. In Formedon the Tenant ſaid, That before the Gift the Donee himſelf 
was ſciſed, and infeoff d the Donor, who gave to the Donce and his tewe, the 
Donee within Age, and they had Iſſne the Mother of the D:mandaat, and 
the Feme died, and the Baron tcok another Feme, and had Iſſue a Son ua 
Tenant. Judgment &c. and this is by the Remitter; tor the Entry of the 
Infant was lawtul, and by the Giit he is remitted in Fee, and is not 
* in Tail, and then the Son is Heir. Br. Remitter, pl. 34. (bis) cites 
51 5 | 

8. Per Vaviſor, It was held by the Juſtices, in the Cate of 
Watton, That if Tenant in Tail diſſeiſes his Di,contiauce, and has Iſſue, 
and the Diſcontinuee dies, his Hir within Age, the Zen int in Tail dies, his 

Heir is remitted notwichſtanding the Nonage of the Heir ot the Diſcon- 
tinuce, and yet Deſcent ſhall not bind the Infant. Contrary ot Remit- 
ter; Hut if the Iſſue iu Tail was Party to the Diſſei er, he thall not᷑ ve re- 
1 mitted. Br. Remitter, pl. 34. (bis) cites 11 E. 4. l. 

oo Faw: 18. Where a Man recovers upon faint Title og114f! Tenant in Tail, and he 

3 dies, before which the Recoveror enters, by which the Heir in Tail enters, 

SC. he is remitted ; per Brian and Littleton but per Choke J. Upon Recovery 
Executory he is not remitted as here, for the Entry ci him who fe- 
coverd is Lawtul, and the Heir in Tail is put ro his Formedon to fattty. 
Br. Remitter, pl. 35. cites 12 E. 4. 19. : 

19. It a Maa difſeiſes my Father, and I enter in the Liſe of my Fate, 
and after my Father dies; now [I ſhall retain the Land againft che Dit 
ſeiſor, and yet he thall have Treſpaſs for the Time of my Father; For 
he may have Aſſiſe in the Life of my Father. Br. Remitter, pl. 36. cites 
21 E. 4. 73. per Brian and his Companion in Bluet's Cate. — And the 
like Matter was agreed for Law 30 H. 6. Ibid. 3 

8. P. Br Re- 20. If the Diſſeiſur injeoffs the Heir of the Diſſeiſer, and the Piſſiſe dres 
mircer, pl 37 5g Heir within Age, he ſhall have his Age; For he is remitied. And 


cites 8. C. 


Per Choke, ſo it ſeems that he is] it he was of full Age; For the Right 


3 le- 
* "| 


cen. 
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{ended to him from his Father ; quod nora. Br. Remitter, pl. 43 cites 


8. 
=_ Tant in Tail made Feoffi ment and retook an Eſt ate again, and cblig'd Br. Condiri- 
himſelf in a Stature Merchant, and then made Feoff meat in Fee upon Condi ons, pl 134. 
ties, and after the Recugnizance was put in Execution of the Statute Mer- 2 2 
chant ; and after be dy d, and the Heir in Tail enter d within Age for the pl. 53. cice, 
Candition broken. And Per Rede and others, This is a good — S. C. 
do the Heir in Tail; Becauſe he is within Age, and theretore Folly ſhall 
not be adjudg'd in him, and therefore a Remitter; But if he was of full 
Are and enter d for the Condition, and has Title of Formedon Paramount, 
1x above, there he thall not be remitted ; For he ſhall be adjudg'd in of 
ſuch Eftare only, as he was who made the Condition, at the Time 
when he made Feoffment * Condition, which was Fee-Simple. Br. 
Remitter, pl. 33. cites 8 H). 7. 

22. If the Son and a Stranger diſſeiſe the Father, and after the Father 
hes, the Son is remitted to all, and be thall be adjudg'd in as if he had 
encer'd as Heir of the Father. Br. Remitter, pl. 53. cites 11 H. . 12. 

23. If Land be entailed to a Man and bis Wife, and the Heirs of their 2 Becauſe 
Badies, who have Iſſue a Daughter, and the Wife dies, and the Husband 3 
rakes another Wife, and bas Iſſue anorher Daughter, and diſcontinues the decade 
Tail; and after he diſſeiſes the Diſcoutinuce, and dies ſciſed, now the Land unto her, 
ſhall deſcend to the 2 Daughters. And in this Cafe, as to the Eldeſt and there 
Daughter, who is inheritable by Force of the Tail, this is no Remitter ©2mor be 
but of the Moiety 3 And as to the other Moiety, the is put to ſue her Ac- 7 x of 
tion of Formedon againſt her Siſter; For in this Caſe the 2 Siſters are much as 
not Tenants in Parcenary, but they are Tenants in Common, for that comes to the 
they are in by divers Titles; For the one Siſter is in her Remitter by [fue by Pe- 
Force of the Entail, as to that which to her belongs; and the other ent, or by 


any other 


Siſter is in as to that to her belongs in Fee-Simple, by the Deſcent from Means with- 
her Father &c. Litt. S. 662. —_ : 
ollv ; ar 


in this Caſe by Act in Law the Coparcenary is defeated ; For the Daughters are in by ſeveral Titles 
. T. £14: Da hter is Tenant in Tail Per Formam Dont, by the Remitrer of ay one Moiety, 
and the youngeſt ſeiſed in Fee - Simple by Diſcent of the other Moicty, againſt whom the other Siſter 
in Tail may have her Formedon. Co. Litt. 350. a. | 


| ö 8 

24. » if Tenant in Tail infeoffs bis Heir apparent in Tail within Age, And þo it is 
and another Jointenant in Fee, and the Tenant in Tail dies; now the Heir 4 the Diſcon- 
in Tail is in his Remitter as to the one Moiety, and as to the other — 2 
Moiety he is put to his Writ of Formedon &c. Litt. S. 663. the Tenant in 
| Tail makes a 
Charter of Fecffment to the Iſſue in Tail, being within Age, who has Rig d to 4 Strænger in Fee, and 
makes Thom ro the > te We Tat both; The 1 is not 2 Whole bur — the Half 4 
For firſt he rakes the Fee - Simple, and after the Remirter is wrought by Operation of Law, and there- 

fore can remit him only to a Moicty. Co. Licr. 350. a. 


— 
* 


(H) At aubat Time a Man ſhall be remitted. 
1. IF Tenant in Tail makes a Feoſſinent in Fee to the Uſe of him- See (k) 


„1 himſelf in Fee, and after Leaſes for Years and dies, the Iſſue is f. —- 
immediately remittey by the Deſcent of the Revertion betore Entry into , . 


Land, and the Eſtate of the Leſſee immediately changed into a Mo. 846 
— at Suſterance. ut Ja. B. BR. between Briagman and nancy, 2 
Charon. Idjudg'Þ upon Evidence, = 


to be 8 C. accordingly ; tho” it is here faid, That the Iſſue accepted the Rent. And the Opinion of all 
the Juſtices was, Thar ir did — Leaſe, that being utterly void, as being made by the Fa- 
ther at a Time when he was Tenunt in Fee Simple. 


5 Y 2. Where 
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2. Wbere the Iſſue in Tail enters as Heir of the Anceſtor in 27 T 
ſuffers a Falſe 2 and the other ouſts him, he Kall are ae a. 
ſtall falffy in Afiſe; and ſo he is remitted notwithfanding the Recy 
it ſeems; Bur this is before Execution had. But if the Demandan,? 
ſued Execution againit the Anceitor, there the Iiſue is put ro bis Furman 
Note the Diveriity, Where he may enter and have Ailiſe, and where 
not. Br. Remitter, pl. 9. cites 7 H 4. 17. 
3. A Man can ot be remitted after Collateral Warranty deſcended. For 
Lineal Warranty and Aflets deſcended is only a Bar to the Tail, but 
Collateral Warranty is an Extinguiſhment of the Tail; fo that tho the 
Tenant in Tail or his Iſſue enter alter this, and dies ſeiſed, and his Heir 
is in by Deſcent, yet he-thall not be remitted tor the Reaſon atorefai. 
. Br. Garranries, pl. 31. cites 19 H. 6. 59. 
What ishere 4. If Tenant in Tail diſconrinues and dies, and the Iſſie brings a Firme. 
Lad of Non- dun againſt the Diſconrinuee, who pleads Non Tenure, and utterly diſclain; 
bs mag in the Tenancy, Judgment ſhall be, That the Tenant go without Day 
For be un- and the Demandant may enter notwithſtanding the Diſcontinuance. Lic 
und of a S. 691. Hawk. Co. Litt. 456. N 
i ea | | 
CT Teams, but of Non: 'Terure pleaded with a Diſclaimer ; For the Plea of Non-Tenure ſigni. 
fies no more than that the Tenant has not the Freehold, which may be true, yet he may have a Rever. 
fion in Fee expectant on an Eftate for Life; fo that in that Caſe, the Demandant re-entring, ſhould 
not be remitted to the whole Fee. Hawk. Co. Litt 456. | 


J. So if a Diſſeiſee brings a Writ of Entry Sur Diſſcifen againſt the Dil. 
ſeiſor s Heir, a diſclaims, the Diiteiſee may enter, and Tall be wh 
red ; or rather, recontinue the former Eſtate ; For in theſe Caſes 


the Demandant has no Right to 2 Eſtates. Litr. S.692. Hawk Co, 


Litt. 456. 

6. ; in the Cafe of Feme Covert, the may be remitted in the Life o 
the Diſcontinnor ; becauſe the has a preſent Right. But in the Cale of 
Tenant in Tail, the I ue cannot be remitted in the Lite of the Difcon- 
tingor 3 Becauſe the Iiſue has no Right until his Deccaſe. Co. Litt. 
352. A. 


— 


(I) In what Caſes a Remitter 2 ane Hall be to andthe, 


and in what Not. | 
1. JD Aron and Feme 'Tenants for Life, Remainder in Tail to the Eldeft 
15. Mich Son of the Baron, the Remainder co rhe 3 Son gf ch 
Car B R. Baron in Tail, with diverſe Remainders over in Tail, the Remainder 


in Fee to the right Heirs of the Baron in Fee. The Baron makes 


Fox 


Cra C. 145. Feottment t the ule ol bimſelt tor Lite, the Remainder to the Young- 


by the Statute 32 H. 2785 
, and tie 
Rot. 746. 
* Cro. C. and 


91. pl. 2. 
Fran 10 Car. 


Remitter. | 451 


2 e The Wife is remitted, Bur the Collateral Warranty binds the Son; for he is not re- 
The 1" Per Holt Ch. J. 11 Mod. gr. pl.14. cires ul. 165, 


2 In Aifiſe it was found, That the Lord Say gave in Tail, the Dozee 
alien d in Fee, and retook to him and bis Feme in Tail, the Remainder to W. 
is Fee; and had Iſſue and dy d. The Iſſue of the Feme died without IM e. 
W. by the Remainder enter d, and rhe Donor ouſted him, and his En- 
"lawtul ; Becauſe the Iſſue in Tail was remitted. And this is a Remit- 
7 of the Reverfion alſo; For Diſcontinuance cannot be of Eftare Tail only, 
unleſs rhe Reverſion be diſcontinued alſo ; So the Iſſue in Tail cannot be 
remirred without Recontinuance of the Reverſion to the Donor, or * Orig. is 
his Heirs. Br. Remirter, pl. 27. cites 36 Aff. 4 Don er.) 
3. If Diſſeiſor infenſts 4, upon whom the Di eiſce re-enters, and one of Put <:bere 
the Feeffies enters again, and the Diſſciſee brings Aſtſe, he cannot plead 4 Gparceners 
— with the other 3; For by the Entry of the Diſſeiſee their or others ane 


lar fully 


tereſt was deleated, and therefore Regreſs of the one does not remit the S164, and 
hers; For the Right is determined. Br. Remitter, pl. 16. cites 1 H. 6. 47 Giſſeiſed, 
5. Per Hall. J. | the Eztry of 


| the cue remits 
4] ile cthers ; For the Entry is lawful, and the Right remains. And in the other Caſes e coatra; For 
the Right, Intereſt, and Poſſeſſion is defeared by the lawful Entry. Ibid. 


If Land be given to a Woman in Tail, the Remainder to another in For the E. 


4 


and the Weman takes Husband, and the Husband diſcuntinues the Land is... that 
Fee; By this Diſcontinuance all the Remainders are diſcontinued. For as the Dis- 

i che Wile dies without Iſſue, they in the Remainder auve no Remedy continuance 
but to ue a Formedon in the Remainder when it comes to their Times. - — 
But il alter ſuch Diſcontineance an Efate be made to the Husband and Ii onri u 
Hife ſor their two Lives, or of another Man's Lite, or other Eſtate &c. ance of the 
chis being a Remitter to the M ite, is alto to all in the Remainder ; For Reverfion 


after the Wite who is in her Remitter is dead wichour Iſſue, they in the = — 


Remainder may enter &c. without ſuing any Action &c. and ſo is it of the Remitt- 7 
thoſe who have the Reverſion alter ſuch Entails. Litt. S. 673. — whe 2 
| | | e in 


ſhould be a R emitter to them in the Remainder or Reverſion. Co. Liit. 354. b. 


5. If 2 Jointenants in Fee, the one being of full Age, the other within Where Par- 
Ae, are diſſeiſed &c. and the Diſſeiſor dies ſeiſed, ard bis Iſſue enters, the Foint wo 
one of the Joinrenants being then within Age, and alter comes to full Age, have we 
and thenthe Heir of Diſſeiſ leaſes to them for their 2 Lives, this is a Re- tame Reme- 
mitrer (as ro the Moiety) to him that was within Age, becauſe he is dy, and one 
ſeiled ot the Moiety w hich belongs to him in Fee, tor his Entry was con- — 
eable; Put the other Jointenant has in the other Moiety an Eſtate for enter alſo, 
is Lite only by Force of the Leaſe, becauſe his Entry was taken away ſo where the 
&c. Litt. J 656. Entry is not 
lau ful, and 
they join in a real Action, and one is ſummoned and ſevered, and the other recovers, both all enter; 
but u hen their Remes are ſeveral, as when 2 Parceners are dilkciſed, and the Diſſeiſor dies ſeiſed, 
andthenihe F...ceners die, and the [ſize of one of them recovers, the Iſſue of the other ſhall not enter 
without her. Hawk Co Litt. 458. | 
But here in the Caſt of L. ittleton, if after the Deſcent the other Jointenamt had died, and the [fant 
ſurtized, ſome fay thut he ould have entered imo the Whole, becauſe he is now in Judgment of Law, 
folely in by the firit Feoffment, and he claims not under the Deſcent. Co. Litr. 364. b. And claims 
nothing from his Compinion, whole Right of Entry was bound by the Deſcent Hawk. Co. Litt. 459. 
IF 4. and B. Feinten.ant be diſſeiſed Ly the Father of 4 abo dies ſeiſed, his Son and Heir enters, he is re- 
mitted to the W hole, and his Companion ſhall rake Advantage thereof, otherwiſe here in the Cate of 
Littleton, for har the Aavantage i given tothe Infant, more in reſpect of his Perſon than of his Righ-, 
u here fore lis Compar ions ſhall rake no Advantage. Co. Litt. 364. b ——— Serjeant Hawkins ſays, 
That in tlie !:ſt Caſe the Right of Entry which B. had in Jointure with A fhall rot be loſt by a De: 
cnt to A in refpect of the Privity between them. Hawk. Co. Lict. 458.—Bur if the Grandfather had 
diſſcitec the jointenants, ard the Lond had deſcended to the Father, and from him to A. ard then A. 
had died, tte Entry of the other ſhould be talc en away by the fiſt Deſcent; and therefore he would 
nat enter with the Heir of A, Co. Litt. 364. b. | 
| 6. A 


LY 


Jul, the Remainder 70 the 34 in Tail, the Remainder to the 4th in Fee, | += 45a | 


462 ERemitter. 

6. A Gitt is Tail is made to B. the Remainder to C. in Fee, B. diſcontinges 
and takes back an Effate in Tail, the Remainder in Fee tothe King by Deed 
inrolPd ; B. dies, his Itlue is remitted, and conſequently the Remainder 
Co. Litr. 354-D. 

But ſee nos », J. S. Tenant for 


for Life, the Remainder to A. in Tail, the Remai 
the Searute 1g B, jm Fee; F. Kn Al. 4* collateral Ancoftor of 4. releaſes with Ea. 
Anz cn Yanty and dies, the Eftare Tail is barred ; F. S. enter, the 
16. Diffuſer bas an Eftate in Fee-ſtmple, determinable upon the Eſtate Tal, and 
the Remainder of B. is deveited in him; and fo note in this Caſe, the E. 
fate for Life, and the Remainder in Fee are reveſted, and remitted, and 
an Eftare of Inheritance left in the Diſſeiſor. Co. Lirr. 354. b 


cs 


(I. 2) Where the Iflue ſhall be remitted againft ar, 
and auf againſt another. = 


1. IF Tenant in Tail and bis Iſſue diſſiſe the Diſcontinuee to the Uſe f 
2 the Father, and the Father dies, and the Land deſcends to the Iſſue, 
he is not remitted againſt the Diſcontinuee, in Reſpect he was Privy and 
Party to the Wrong ; but in Reſpett of all others he is remitted, and 
ſhall deraign the iſt Warranty; And fo note, A Man way be remined 
inſt one, and not againſt another. Co. Litt. 357. b. 
cl 2. The Hushand purchaſed Lands to [the Uſe ot] himſelf and bis Wif 
49: accor- in Tail, they had Iſſue two Sons; then the Husband made a Feoffment to 
cng'y ig or tbe Uſe of himſelf for Life, Remainder to his Wife for Life, Remainder ts 
Feoffment his ſccond Son and bis Elirs, and died ; the Wife eatered and made a Foff- 
makes a Diſ- ment to the Iſſue of the ſecond Son; and then the eldeſt Son entered for a For- 
i feiture upon the of 11 H. . cap. 20. and adjudged without any 
2 ; that his Entry was lawful, and that this Feoffinent by her 
was lawful ; (tho made to him who had the Reverſion in Fee) is a Forfeiture within 


and i it was tie Statute; For they all a That by her ſhe is remi 
— and that as to this there n ere e | 
— in Law, and this Eftace limitred to her by the Statute of Uſes. Sid. 63. 
was not, be- Pl. 33- Mich. 13 Car. 2. B R. Jones v. Philpor. 


made to 

him who had the Reverſion in Fee the firſt Feoffment) nor forfeited : then the Entry of the eldeſt 

Son is law tul as Heir to the firſt Entail ; the firſt Diſcontinuance being purged by the Reminter of the 

r a Forfeiture or not, the Entry of the 
was lawful : 9 


0 — 
—_— 7 4 4 þ 


SAHA (K) What Charges ſhall be eated by a Remitter. 
—, an Tx 1s remitted. 


** wal defeat all Charges of Scraogers. 
2, It 


See Dower if the Ifue be remitted to a Special Tail, the Wile of his Fi 


4 80 


D. N. ther, who 1s not his Bother, Hall not be endowed. 44 E. 3. 46. . 
OY ARID 5. So 


; — 
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elf Tenant in Tail diſcontinues and retakes in Tail, and dies, 
the lüuc hall be in Ward to the firit Donor dy the Remitter. 44 E. 3. 

20. Dubitacur. * > - 2 | , 
6. Ik Baron l iſed in Right of the Feme diſcontinues in Fee, and re- Land was 
takes in Fee, ds after tue Feme dies, and after Baron rakes ad £7 - 
Wite and dies, b. CY the Land deſcends to the Jũue of the firſt and Le teck © 

AAiez whereby yg is c.atted, tyze Feme ſhall noc de endowed. 21 Fme, ard 
30 b. | | diſcontinued 
C. 3. | | in Fee, ard 
fel ck to lim and jus Jeme in Deca Tail, and had Iſſue; the Feme died, the Baron tock another Feme and 
died and the brongiur V? rite ot Do: er againſt the Iſtue, and he plcaded the Special Tail of his Father 
and Mori.er, Judgment if Dower, te Feme cannet Mead the Elder Tail and Remitter of the. Heir to ſuch 
General Tail, 10 tut fag muy be envow'd. Zr. Remitter, pl. 11. cites 19 H. 6. 45. per Aſcue | 


7. The ſame Law tif the Iſcue be remitted by Recovery. 21 E. 3. 
6 | 
, &” Tenant in Tail makes Feoiment in Fee tu the RY of himſelf in See (Hel. 
Fee, and afterwards leates tor Years rendring Rent, and dies, the 11 
7{ac tems temmted bythe Deſcent of the Reverſion before Entry, vollen Lease 
the Eitate tor Years tg àli changes into a Tenancyp at Sutterance, for Y cars 
becaule there is not auy P. tuity between this Eltate ard the Leale, e e, 
aud theretore Na acceptance of the Rent can confirm it. £3. 13 Ja. ., 1 
B. K. Leen Bride wan and Charlton, IDzUBKLD upon Evide Nc. 6. 9E. 6. 43. 
9. In Formedon, tae Tenant pleaded in Bar that the Grandmother of the | 

Demandaut was ſeiſed tn Fee, and twk to Baron F. NM. and had Iſſue R. No- 
ther of the Demaadat, and the ſaid F. N gave in Tail tothe faid E and 

ber Baron, and after F. N. and his Feme die, and the Baron of E. died, 

aid ſhe ſurvived, aid cnfceffed the Tenant, ud ment &c. and a good Plea 

to bar the Tail by the beit Opinion tor the faid E. was remitted to the Fee- 
ſinple, which voids the Tail. Br. Formedon, pl. 63. cites 11 H. 4. 50. 

10. It Diſcontiuuee of the Wife's Land by the Husband makes an Fffate gr. Remir. 

of Freero/d in the Husdand and Wife by Deed indented upon Condition, viz. ter pl. 51. 
to pay the Diſcontinuee a certain Rent with a Clue of Re-eatry, and be- cites Litr. 
| cauſe the Rent was behind the Diſcontinuee entered; She thall have No- Ei —_—_— 

vel Dilleiſin after the Death ot her Husband againit the Diſcontinuee; lei. 4 
For the Condition was gone by Reaſon ſbe cuas ia her Remitter, yer the Hus- to be ob- 
band with his W ite could not have had an Aſliſe becauſe He was citopped ferved that 
&c. Lirt. 8. 679. 222 4 
mitted, and that the Conditions and Rents, and all other Things annexed to, or reſerved —— = E- 
ſtate (that is vaniſhed and defeated by the Remitter) are defeated allo. Co. Litt 558. a. 


11. If an Abbot or Biſhop had diſcontinued, and Diſcontinnee had 
charged the Land, and afterwards by Licence had infeoff*d the Abbot or B.- 
Hoop, the Succetlor thould have been remitted, and thould have holden 
the Land d.ſcharged. Litt. S. 686, 687. Hawk. Co. Litt. 454. 

12. It the Father diſſeiſes the Grandfather, and grants a Rent-charge, ad Nor can the 
dies, now is the Entry of the Grandlather taken away; if aſter the Grand Grant in 
 fatherdies, the Son is remitted, and be ſhall avoid the Charge. So as > Ge. 

where Littleton puts his Example of a Fee-tail, it holds alſo in Caſe of a way of 
Fee-fimple. Co. Litt. 349. a. — be- 

25 cauſe an [n- 


tereſt paſs'd from the Grantor. Hawk. Co. Liit. 338. 


5 Z What 
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(L) What Charges ſhall be avoided upon a Remitter 
[ Charges of the Perſons remitted ] 


Mo. 613. pl. 1, FF Tenant in Tail enfeoffs his Son within Age, who at full Age 
A leaſes rhe Land, and after is remitted by the Dearh of his Father, 
. Littletor''s he fail nat avoid his own Leafe. M. 13 Ja. B. R. 

Caſe, and 

that the Son's making rhe Leaſe ſhall not hinder the Remitter, but that rhe Law is ſatisfied in mali 
the Leaſe to ſtand guad againſt him, becauſe all that the Law expected was, that he ſheula not avuid 
his own Leaſe 5. C. And upon the Death of the Son his Iſſue is remitted, and conſequently the Leaſe 
is gore and vaniſh'd, becauſe the Reverſion to which the Leaſe was attendant, is gone. Per Coke 
Ch. J. Roll. Rep 260. in Caſe of Bridgman v. Charlton. | | 


2. It the Heir Apparent of the Diſſeiſce diſſeiſes the Diſciſer aud gran: 
a Reit-Charge, and then the Diſſeiſee dies, the Grantor ih hold £ G. 


charged; tor there a new Right of Entry docs deſcend unto nim, and 


theretore he is remitted. Co. Litt. 349. a. 


pI 


(M) Deoyfting of a Remitter. J/Tat may do it. 


"nds I. 1 Eſtate Tail be made to the Baron and Feme, Remainder co B. in 
= ; -— Fee, and Baron aliens and rerakes to him and Feme in Tail, Be 
Cate was, mainder to C. in Fee, and dies, Feme enters, Chis is a Remitrer to 
The Baron the firit Eſtate, and Remainder alſo; bur it ine after claims che 2d 
heyy Ettare, this deveſis her owa Remitter. but not the Eemainder, becauſe 
ee tn he 18 d Stranger. 4: E. 3. 19. b. adhudged. 41 aff. 44. On, 35. 
bis Bite for Ballngv. Mich. 13 Ja. B. between *Yberley and I cod, it was heis by 
Lije. ike Porath that tye Feme cannot deveſt the Remainder, nor her own 
Pacer mace Benntter, becauie then the Remainders ought ts be develted als. 
- 74-9, Bur he agreed that the might have divefted yer dum Reuter, if 
to the (ſe of thc RT been 5 5 
Limſett and th ce had not any Remamders. | 

Ve jor | 

their Lives for the Nite Fointure, and after be died without Iſſue, and this Joiwure wa: p'eaded in har of 
— but 2 ry hog = the me remitted, and in of her firſt Eitate, and the ſvinture 
avuided —- lob. 1. pl. $4. S. C. accordingly. 

It was hel in B. R. per 3 J. againſt \ountague Ch. J. That Nolens Volens ſhe is remitted, ard in 
of ng firſt — * 453, Wood v. Sherley——— Jerk. 334. ſays ſohn Say's Caiſe kas the 
ſame Point ad uuged 21 E. 3. 17. | 

Baron and Ferme Torarts in Special Tail, Remainder over, Bare diſcontinues and dies; After the me li- 
vies a Fine Per Cui. Here was a Diſcontinuance, ard the Fine has fortified rhe Diſco: rinnance ; ſo that 
the Feme never can enter to be remitred. ——Hubind and Wife Tenants in Snect.:! Zeil, Hutbeni le- 
riet a Fine to I is erun Cſe, and after deviſes the Land to bis Wie for Life, Remaiuder acer, venartg Rent; 
Husband dies, Hite enters and pays the Rent, now ſhe hath waiv:d her Remitter. 3 Le. 2-2. cites D. 


251. becauſe tac litue is bound by the Fine —2 Roll. R. 36. Per Doderidge J. in Cate of Wood v 


Shirley. | | 
2. Ik an Ancient Right and Puiſne Eftate comes to a Man wirhour 

Folly in him, tho prima Facie the Law ſays, that he 13 r£-2iftedt9 

the ancient [Right] becauſe it is more worthy, pet he my claim to 

be in of the Puitne Eitare ; for peradventure he has Warrants upon 

this and not upon the other. 3 
. As if Tenant in General Tail diſcontinues, and reral:2s in Special 
* Fol. 423. Tail and dies, the Iſlue of the Special Tail being tir the Ons 
ta Tail may claim to be in of the one or the other. 1 C. 3. 3% 
46 E. 3. 2824 Þk my In 

4. If the Facher diſſeiſes his Son and Heir within Age, and dies, ti 

Parr may claim in of the one Cate or the other. 45 E. 4 , . 


— 
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5. It a Man conveys Land to the Uſe of himſelf in Tail, tye Re- . 
mamader to his Wite tor Lite, the Remainder ro anotlier in Tail Kc. * in 
and chen makes Feo.imenr Of it tu the Nie ot nimſelt and his Feme tor Niou itag fe 
Lite, without Impeac:unent ot Waſte EC, and after dies, his Feinc en- Ch. J. held 
cering claiming the 2d Eire, tits ſhall deveſt the firft Eftate; for there ARG; bur 
was na Q2:Met2T during the Coverture, inaſmuch as her ancient es“ 
Eftate wis nut any Eitate of Franktenement, but only a Remativ beid, dn 
der; and 32:2 ISLZ ST72725 coming together aiter the Oeath of the Nor: Velen 
Bat In, ſhe 315 Election ta clanm either of them. M. 13 Ja. B. Her- Os Pham 

Ie aud di 06d iu ged. | remit- 


F | ted, and in 
of her fir“ Eftare. Cro J. 488. 8. C. by Nam» of Wood v. Shirley. Jenk 354 pl. 72. ſays that 


in this Caſe ſhe ha i zo Eleci ion, the, both Eſtates were made during Coverture, and in bor the Re- 
mainder aſte the Deach ot the Wife was limite 4 to others, and cites John Say 's Caſe to huve been fo 
adjudged 41 E. 3. 17. | | 1 | 


95 


6. G:7 was wade 19 Baron au Feme, the Remainder of . the Barons C 
”w . | , C cited 
diſcoatincted,, uud retab i Hit aad his Feme, the Remainder to W. NM. ant Arg 2 Roll. 

ded, the Fine agreed to the ſfecuad Eſtate, and ſurrendered Parcel to N. NM. R. 36 in 
The Feme dd, J. S. entered, and W. N. ouſted him, and J. S. brought (ae of 
Alhie, and reco ered; tor by the Remitter ut the F eme upon the ſecond —— on 
Eftare, the Kemainder to J. S. was revelted, and theretore the could not * = 
ſurrendder co . N. but [could only] grant her Ettace, Which is deter- with this 
mined by her Death, ant cherelore tae Plainriif recovered ; quod nota agrees 21 
And ſo tee that the Arcen to the ſecond Eftate is of no Enect, unleſs ir . $37. 6% 
was by Matter of Record. Br. Remitter, pl. 29. cites 41 Ali. 1. 6.4 xl os 
E. 3. and 22 R. 2. Revicer 12. 


7. A Man made a Feoff ment to 2, to re-enfeoff him aud his Feme in Til, Brooke ſys, 
the Rani uler 30 A. ius Datzghter, and 4 Days alter %, F the twy bog ees {4 lo tee 
n * ; af 4 WY. e that where 
dal, by winch the Feoftor enter'd, and requ.ce4 the Sr 0.957 to re- iu colt 1 P 
him, by waica he wade 4 Dezd to him aud his Feme in Tu, the NRenuatu- lar Eſtate is 
der io I bis Diag/ter in Fee, aud delivered the Deed, aud j tid, d prog rem ed (as 
you Foy &. and rierciore it feems this was upon the Land; tor ic was — * 
admitted there that this was a good Feoilinene without Li very ; and fun = - -* 
a'ter the Baron diſcoutinued to others, and retcok au Eftate to him and his Coverturc) 
bee in Tail, the Renea:ader to R. in Fee, and died, and the Fins reciting therefore 
by Deed thut jle hell &c. the Remainder to R. ſurrendered io le. and waiter m — 
the Feme diet; and by judgment, becauſe rhe retaking of the E/ ate ly the e e 
— . * . . 0 5 . Ml 
Baron alter the Diſcontinuance &c. to him and his Feme, the Remaia- as the Dit. 
der to R. was a Remitter to the Fene, by Realon that ſhe ſurowed, there- cor tinuance 
fore the Reutinder to A. is remitted aiſo, and theretore R. thail nor have ot te ove. is 
| | : : | all, ſo the 
Remitter to the one is the Remitter to all the Remainders; quod nora per ſu ſicium; for A. re- 
covered by the Alte. Idi. And ſee likau iſe, That the claiming is by ihe eme by the ſecond Eſtate 
by the Deed o uren ar, is no Impeiiment of Remitter; for je was remuter i tic (aw before this, and the 
urſt Remaiade: e; and thercture tive climing by the ſecond Eſtate aticr cannot prejudice the firſt 
Remaiader. Ibid. | 


8. A Dif:ifr is attainted of Felony, and the Land was holden / the 
Crown. The Diſ[e:ſce enters into the Land, and afterwards Ofice :s found. 
that the Diffcijor was ſelſel. The Remitter is deveſted our ut the Dit- 
ſeiſee ; tor chere was a Right of Entry. Arg. Godb. 326. in Caſe of Ld 
Sheffie}d v. Ratclitt, cites 3 E. 4. 25. 

9. Tenant in Tail levies a Fine, and difſeiſes the Conuſee, and dies, the 
live is remitted, then Proclamations paſs ; now the Fine develts the Re- 
micter: So if he ſuliered a Common Recovery, and died betore Execution, 


and the Iſue entered, and then Execution is /aed, the Eſtate Tail is de- 
veſted by the Execution, Arg. Godb. 325. cites 1 Rep. 47. 

10. Tati Tail had Iſſue 2 Sons, and inferff*d his yeunger Son, and If Lan's be 
died; the 51apger Seu died without Hue, leaving his Wife Trion ent I u- given 0 1 


. Lan ad the 
fe: 


_—_— 


456 Remitter. 


2 pay 8 ee 
be * : jeint wit @ Sea the elder Brother entered; this is 2 Remitter, and ha!l 
„ 19 de avoiced by the Birth of a Son after. 3 Le. 2. 1 Pa. & M. C. R 
has 2 Anon. 

OE: TIT, | 

ie, end beg bark an ERite to him and bis Fleirs, and dies, having ue 2 Dare! ter, Yeni hi 
Wie fodmm EE: fit with a Son, and dies, The Daughter is remicted ; and albeit the Son " 
Karts bot, he hail not deveſt tie Remitter. Co. Litt. 357. a. . 


* 
5 


On ——» 


$:e (20) (NJ) Iz «hat Caſes a Man ſhall be Remitted Noleas Fi 


a eus. Remitter wal ed. 


1. Don and Feme Tenants in Tail were, the Remainder tc J. S. in Fes 
D the Baroa diſcontinned and retcok aa E/t are to himſelf a7 his Hauk, 
Rematnder to F. D. and — the Feme is remitted Nolens Volens, and 
cannot waive it for the Benefit of J. S. Arg. 2 Roll. Rep. 34. iu Cafe of 
Wood v. Sherley, cites 41 Att. Jo. a. Stiles Cate, 
2. Dower, the Tenant jaid, That bis Father, of w=hife Deconeat &c. was 
; ſeiſed, and infeoff d B. and re-took to him and his jirſt Feme in Special Tul 
letween whom this Tenant is Iſſue; and the Feme dy d, and the Barry; * 
poufed this Feme, now Demandant, Judgment &c. The Deman'/znt ſard, 
That before the Baron any Thing had F.S. was ſei ed in fer, ant gave to the 
Bron in general Tail; and atter the Baron diſcontinued and ro=tcck in ge- 
_ cial Tail as in the Bar, and fo the Deſcent to the now Tenant, Son ol the 
Baron, a Remitter, Judgment &c. and pray d her Dower; and fo the 
would have remitted the Heir againſt his Will. And the Opinion of the 
Court was againſt the Demandant, and that the Heir may cluiu in oy 

which Tail he pleaſes. Br. Remitter, pl. 39. cites 46 E. 3. 29. 
3. M here a Man is remitted he cannot waive it if it be 72 the Preju- 
dice of a 34 Perſon. Admitted and agreed. Arg. Kelw. . b. 5. &c. 

Hill. 12 H. . in the Cafe of Lord Brooke v. Lord Latimer. 
S C. ched M here the Di/contianee infcoff's the Tenaut in Tail who has Iſſie and 
Arg 2 Holl. e 7/44, the Iflue, in this Cate and in all other Cafes of the like Na- 
* erf ture of Remitter, has nor any ocher Liberty to choote what Eſtate he 
VWordy, will have but the more ancient Right than is the Eſtate Tail thall be ad- 
Sairicy. judged in him, and no other Eſtate. Per Brian Ch. J. and agreed to by 

levetal ethers. Kelw. 20. in the Caſe of Ld. Brook v. Ld. Latimer. 
Ai if ry F. III have Right of Entry into certain Land, and after the Poſſeſſica is 
[9 oth caſt upen me by Courſe of Law, I thall be remitted whether I will or no. 
Fe ne © Kel w. 41. pl. J. Mich. 17H. J. Anon. 
an to me in Spight of my Teeth. Kelw. 41. Pl.. Anon. 


As if a Man 6. But where I come to the Poſſeſſion by diverſe Means ty 1h own 47, 
diſſciſes ms there it is at my Election to be remitted or not. Kelw. 41. pl. 7. Mich. 
feoffs me 1 1 7 | 

_ there I may be in as Feoffee, and take as Feoffee if I pleaſe, and he ſhall be bond by his 
Warranty; bur yet I may claim by my Entry, and fo be in my Remitter &c. Kew. 4:. pi. 7 Auen. 


Here it a- J. If Land be given to the Husband and tis Wife, and to the Hirt g 
pears that their 2 Bodies, and after the Husband aliens in Fee, and tales back to hit: 

— —_ and bis Wife for their 2 Lives, This is a Remitter in Fact to the Hosband 
"gain! nen and his Wife, maugre the Husband ; For ic cannot be a Remitter in — 
tion, if he Caſe to the Wife unleſs it be a Remitter to the Husband; 1 | 


ms 
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nd and Wife are one and the ſame Perſon in Law, cho the Huf- had taken = 
hand be eſtopped to claim ir; and therefore this is a Remitter againſt his the Eftate to 


dan Alienation and Reprifal. Lirr. S. 672. — 2 
' have been 


gut when the Eſtate is made to the Husband and Wife, albeit they be but one Perſon in 
Law, and no Majetics berween them, yet becauſe rhe Wife cannot be remitred in this Cafe, unleſs the 
Husbard be remitted alſo, and for that Remitters are favour'd in Law, becauſe thereby the more anci- 
ent ard better Rights are reſtored again; therefore in this Caſe, in Judgment of Law, both Husband 
"nd Wife arc remitted, which is worthy of great Obſervation. Co. Litt. 354 a. 


$8. Where a Man is remitted to 4 Right of Extry, whether by Act in 
Law or by his own Act, he cannot waive it, but where he is remitted 
but to a Right of Action he may waive it. Arg. 2 Roll. Rep 34. and fo 
held per tor. Cur. Ibid. 35, 36, 37. in the Caſe of Wood v. Shirley. 


For more of Remitter in General, See A 


Diſcontinnance 
Entry, {Preientacion, Remainder, Uſes, and other Proper Titles. 
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(A) Of Poor Perſons and others. In cl Caſes. And 
Poꝛver of the Juſtices as to Removals. | 


1. IF a Man hires a Houſe in A. and being there with his Wiſe and * But it maſt 
Children he afterwards binds himſelf as a Servant with one dwell- be of the 
ing in B. yet are not his Wife and Childrer to be ſent to B. or plac'd there, + aw, 
but are to remain full at A. where they were once ſettled. Otherwiſe it Marg = 
the Husband has * hired a Houle in B. Dalt. Juſt. f cap. 73. 2 Shaw's 


: - Pract. Juſt. 
52. Cites 8. C-— ln the Edition of 1742. TY ung 4 


2. A Man ſettled at D. marries a Poor Woman ſattled at E. who has Shaw's Pa- 
Children by d forarer Has and ; ſuch ot them as are above ) Years old thall ri Law 
not be reinov'd ; cafe der 7 thall be remov'd, but thut is only tor Vur- $C — 
ture; For they thall be kept at the Charge of the other Parith. 2 Salk. 245. cites 
432. Mich. 10\W.3. B. K. Anon. S. C.— 2 
g 5 : | Shaw's Pra. 

Juſt. 49. cites 8. C. Ibid. 52. cites S. C. Thoſe above 7 are ſettled Inhabitants in E. Carth. 
on 28 v. Branden, S. C. — Carth. 279. Trin 5 W. & M. B. R. Shermanbury in Suſſe: 
v. Bolncy, 8. F 
8. And the Pariſh of E. ſhall take them again cuben above the Age of 7 Years. Per Powel ! 
id, That it has . been 4d, Than Children under 7 Years rat along wich the Morher 7 who 
they become churgeable the Pariſh of E. ſhall pay for their Keeping, tho? rney ſtill remain with the 
Mother. To which Powis and Gould agreed, Holt abſente. 11 267, 268. Hill. 8 Ann. the Pa- 
riſh of St Saviour's Sourhwark v. the Pariſh of Cripplegate. 


3. A Pariſhioner of the Pariſh of A. came to B. with a Certificate ac- Shaw's Pa- 
cording to the late Act of Parliament, and the Juſtices recicing that riſh Law | 
Matter, and becauſe he was likely to become chargeable to B. ſent him — 
back to A. It was moved to quaih the Order; becauſe a Certiſicute- lian N Ar Jaſt k. 

6 A | 8 $32. 
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is nct removable till he is att nally chargeable ty the expreſs Words of the Alf 
5& gh. 3. c:p.30. And per tot. Cur. the Order was quati'd, N 
Salk. 530. Trin. 2 Ann. B. R. Parith of Licale Kire v. Wooltall. 

4 The Seſſions may remove any Mum that does not Rent 191. 4 Rar 
let him be ct h ever jo much; For his having a Freehold ot his own is 
wreign; and it he has any, it ought to come of his Side upon the Ap- 
peal. Per Cur. 6 Mod. 88. Mich. 2 Ann. B. R. Anon. | 

5. A. removed by Certificate from B. to C. takes an Apprentice, who 
ſerves out his Time at C. and lives there 2 Years, he cannot be remov'd 
with his Matter. 11 Mod. 2oqg. Hill. 75 Ann. B. R. the Pariih of St. 
Gyles in the Fields v. the Parith ot Weybridge. | 

6. If an £fate falls to a Poor Man the Juſtices cannot ſexd him to the 
Place «here his Eſtate is; For he may lett the Eſtate it he will. But ir 
ke goes to the Eſtate and ſtays there 40 Days, he cannct be ſtat from it. The 
Foundation of thefe Proceedings is the Stature ot Car. 2. ard thereby a 
Man muſt be reſident 40 Days in a Place before he can be ſent to it. MS. 
Cates. Hill. 9 Ann. B. R. 

7. Ir was held per Cur. That Fftices of Peace have not a juriſdiction 
at large in Caſe ot Settlements, but only a partic:tlar Porger uf, Remong! 
where there is a Complaiat made by the Churciwaraeas and Oper cer of the 
Poor of a Parith of a Grievance there of 4 pour Perſon likely ib becrine 
chargeable &c. whereupon the Juſtices may make an Order to rem me 
the Grievance by ſending the Party to the Place where he was lit le- 
gally ſettled; Bur it there be no Reaſon to remove him, they cannot ad- 
judge the Parith complaining, or any ocher, to be the luce of his Set- 

tlement; the Juftices have 0 Furiſclictiau but what is funnded vpn a Cone 
plaint. NS. Cates. . 

8. Where a Perſon is viſited with Sue Ly the Af? of Cd, he ought 
not to be removed from the Place where he is, further, to endanger his 
Health, without an Order ot 2 ſuitices; and an {y/6r:2970a lies ugainſt 
any that do it; And if fuch Order is made by the jultices, knowing him 
to be tick, an Information ſhall go againſt them. 8 Mod. 326. Mich. 

11 Geo. 1725. The King v. Edwards. 


iti. 2 


_ 


(B) Of Poor Perſons t9 what Place. 


If a Nun 1. FF a Woman unmarried, being a hired Servant, is there gelten with 


2 — Child, and aſter her Time of Service expired ſhe ges dt¹ ôdnorher Ta- 
ber ith Child” ;/, and is there hired in Service, or is there other wite ſettled by the 


of a Baſtard, Space of one Month, and then is diſcovered to be with Chiid, the is not co 

— perſuaded be ſent to the Place or Parith where the was begotten with Caild, but to 

een near 2 47 . : | | 5. | : 1 | ites 
ker Delivery re where ſhe was lift lauf ully ſettled. Dalt. j uſt. 225. cap 73. cite 


to remove in- 

to ancthev . | 
Pariſo, and the re is delivered, it is good Reafon for the Juſtices to retmen her, but chat nuſt de 1h,“ 
Place of her loſt legal Settlement. (with her Child, come ſemble) Comb 360. Hill. 8 V. 3. 5 R. Tae 
King v. the Iahabitarts of Moreton. | | 


2 Shaw's 2. If a Man, with his Wife and Children, takes a Hoaſe in one Pariih 
Pratt. Ju"*. for a tar, and before the End of the Year is put out of Poiſelſion, and chen 
14 cites Joes into another Pariſh, where the Woman in @ Barn Ec. as delt Dt 0! 2 
5 Child : This thruſting out was an illegal Unſerrling, and therelore fuch a 
one mult be return d to the Town or Pariſh where he or the was 4 a 
fully ſettled, and the Child alſo born in the Time of this Diſturbance, ind. 
be ſent wich them. Dalr. Juſt. 228. cap. 73. cites Reſol. 24- 


3. Where 
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z. Where 2 Cnild is bro:gs t from A. to B. without legal Authority, they Poor's Set- 
of B. may, by \Varrant of 2 Juitices ot Peace, return the Child to A. — 
tho! not the Viace of lait Settlement, becauſe they have done the Wrong. 5. C.— 
W here che Cnild is firtt known to be, that Parita mutt provide tor it till Shaw's Pa- 
they lind another. Per Holt Ch. J. Comb. 364. Patch. 8 W. 3. B. R. riſh Law 
The Duke of Banbury v. Broughton Parith. 7 
4 A Special Order ol Seſſions was, That H. was Fond Apprentice, and — in 
ſerved j 1cors to a Hemp-dretier whia the Precinct of Bridecwell, and 3 — Jong 
trerwards he lived g Terrs in Clerkenwell Pariſh, but gained mo Settlement adds, als. ts 
there. The J:/:ces jeat him to Bridewell as his lait legal Settlement, by Note in the 
an Order, Which ter forth Eridewell to be an Extraparuchial Place. And Cale of 
per Holt Ci. J. La Place is Extraparochial, and has not the Face ot a Stobilane 


| a : and L 
Parith, che Juit.ces have no Authoritꝶ ro fend a Man thither ; and fo it — 
was retoived in the C. os Sir ain Osborn. Pombly a Place Extra- 11 Ann. 


parochtal may be tax d in id 6 4 Partth, bur a Parith thall not, in Aid B R. it was 
oi chat. This is C /g Onufſas, and the Order was qualiid. 2 Salk. 486. adjudg'd by 


Hill. 11 W. 3. B. R. Ihe * Precinet of Bride well v. the Pariih oi Cler- TR. 
kenwel!. | wholeCourt, 


that by Vir- 
me of 13 & 14 Car. 2. cap. 12, S. 21. the ſuſtices may everciſe the P vers given by 33 Eli. — that 
AC, in Extra aon. ial Places, containing more Hu es than o <; lo as to come under the Denumiaa- 
tio fa Town or VI I. d. Kaym. Key 549 8 C. 

H. lived io Years ii tte Feil ef Dean, ard then uied, and leſt cv ral Children. Two ſuſti es made 
an Order to remove them to Linton in Kereturdfhire Ard per Holt Ch. I. If a Place be a Reprtatie 
P. r., ard 1 os ννẽuareens and Garrſeers of the Poor, it 35 c ,in 43 His. tho' in Truth it be no Pa- 
riſn; Int it be meerly Extrapeorecd tal, as the ſuſticrs ca nut ſerd to ſuch a Place, fo they cannot ferd 
from it : as ic 15 exemyt from receiving, 0 it ſnall not have the Ferefir of removing; for they have not 
prover Perters to com lain. Periors in Extraparociitii Fiaces matl ſubſet on privac Charity, Hull Pere 
ſons did vt Common Law before 43 Elia wich enacte, thut every Parifh Nall keep their own dor, in 
Cenſequei ce uf u ich the Furi'dciction of Removals wes 'et up before the Statute 14 Car. 2. For unte 
the Poor were removrd to their own Pariſhe, every Parti could rot maintain thei- own ee; bac the 
dturte 33 Eliz. does rot exterd tu Extraparuchial Places. And Hurt Ch. J. qualh'y tis Order, and 
bid them go and get an Order, { viz ) Forcatiruch as H. was ſertied in the Piriſh of Linton, atd is not 
able to provice for EL in, elf, rheio are & c. 2 Saik. 487. pl. 51. Nich. 12 W. 3. B. R. The Inhabitants 
of the Foreſt of Dean v. the Pariſh of Linton. 

One cannot be removed to un Hxtreparoc i ial Place. Per Cur. 12 Mod. 548. Trin 13 W. 3. Anon. 

A Var ſetticd in fur removed inte an Hxtraparochi Place, and g. ine a Settlement, and then remoc'd 
into anot her Pariſi, and re became clargeabie And the Queſtion was, Wat Un ri can do with him? 
Wherher by Virtuz ef the Act they may lend him to the Pariſh, where be hega betete he removed to 
the Exrray-.rochta Place:? For ferd bim to the Extrapurocniul Vice they gunnet, tir ant of (Ifhicers 
to rece ve Him. Pow Ci. took this to be Cut Omi, und what ought to he moved in Parliament, 
theſe Extrapurochial Places being many in Number, and uf great Extent. 10 Sud. 81. Hill. 8 Ann. 
B. R. The Qu-cn v. Doughtor, | 


(C) Removal of Sercants. See(A)pl 5. 


1. A Kraut well ſatled, being with a Maſter removcable, cannot be re- 1 
moved with him by 43 El. but the Matter may complain on the | <= 


i 6 225. cites 
Reteiner. Comb. 478. Paſch. ro W. B. R. Anon. 8.685 
the Books are 


2. It one hires a Maid for a Year, and before the Near's End ſhe is get If a Wo- 
u!79 Child, the thall not tor that be removed, but ſhall ferve our her wag Servant 
Time there ſhall! be a Year's continual Service to make a legal Settle- Child dur. 
ment tor the charging of 4 Parith, but till the Year be out none ſhall di- ing the [ime 
ſturb the Party irom ſerving. And ſince the is nt removeable within the of her Ser- 
Tear, it lie cave ter Maſter without his Conſent, ſhe may be ſent back to Wt 4 

er Service, but then it is 70 ſerve her Time, and wat a Charge to the Pa- 1 
1. Per Cur. 12 Mod 403. Trin. 12 W. 3: B. R. in Caſe of the King e after 
v. che Inhabicanes of lar borough. - nl 2 ee 

| | „and the 
2 ſte ſerv'd mult provide for her, as in other Caſes of Caſual Impotency. Shaw's Parith 


I. 
3. H. being 
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eit luſt z. H. being ſingle, was hired for a Year, and after he had 
* 5 dites Quarters of a Year he married, and the Juſtices removed him to his 
W Se, Place of lalt Legal Settlement. And per Cur. The Contract being good 
Pr t jutt. the Juſtices have no Power to remove him from his Maſter before the Eng 
53. cires ot the Year; for they. cannot annull the Agreement of the Maſter, unleſz 
Cs it be upon Complaint of the Maſter. 2 Salk. 529. Paſch. 2 Ann R R. 
S © b, Pariſh of Farringdon v. Walcor. | 
Pariſh of Farringdon v. Witty. 


= — 


1111 


(D) Orders of Removal. Good as to the Form or Man- 
ner, echere Children are to be Removed. 


1. A Conſtable without a Warrant brought a Child from A. to B. and 
2 Juſtices ot B. made an Order (reciting the Fact) to return the 
Child to A. there to be provided for according tu Law. The Court held the 
Order granted tor returning the Chi ld to te W rong-doers, and theretore 
that Fart was affirm' d; but it ought not to be ſaid to be there provided 
tor &c. but they are to be leit to take their Courie according to Law; 
ſo that Part was quai d. Cumb 372. Trin. 8 W. 3. B. R. Ihe King v. 

. the Inhabitants ot Banbury. 
Lord Raym. 2. An Order was made to remove three Men (naming them) with their 
* 39 Families, from the Pariſh of Braxdon to tlic Parith of Hung ford. It was 
Name g the excepted chat this Order is void tor the Uncerrainty of the Meaning and 
Ihavicunes hended under that Word. But the Court was unwiuing to quath the Or- 
by der upon this Exception, until they were better iniorm'd ot the Truth 
Salle * ot the Fact; whereupon it was agreed on both Sides to — Atida- 
Mich. 1 vits thereot, which was done, and the Fact was thus. T/re pr ei of 
W. z. E. R. JV angford cume into the Pariſh of Branden, and there worried 3 pror bs ids 
Aon. feems of that Pariſb who recetved Relief &c. And each of the fait  1dows had 

TO be. dS. C.— Ci Ar / 7 : H, sþ 4 "" | "6 : Ei R 
The Order (-##/dren n their ſurmer Husbands, ſome under 7 Fears du ſolue alode ) 
was quaſh'd, Y ears of Age. And per Holt Ch. I. the Children are not removeable to 
as being tao W angtord to charge that Parith by ſettling them there; but as to the 
. _ Nurſe Children under the Age of 7 \ ears, tney may be ſcut thither for ther 
Family n= Vurture, but ſtill the Pariih of Brandon mu relieve them there, aid :5w0 
might not be le Children above rhe Age of 7 Years, they onght not to be rei ve, at all. 
removeabic ; Theretore lince the Juftices have made an ill Uie of this goueral M ord 
_ a2 Family, per Cur. rhe Order was quath d. Carth. 449. Aich. 10 W. 3. 
der frreeys B. R. Parith of Wangtord v. Brandon. 
away all.— | : 1 
Shaw's Pariſh Law 240. cites S. C.—2 Shaw's Pract. Juſt. 53. cires S. C.—-Nelf fuſt. 557. cres 
S. C. An Order to remove J. and his Wife and Family from Brood to Sinh urſt, ws unh d, be- 
cauſe Non conſtat what is meant by his Family; and ſome of them may have a legal dettlement a: rod, 
tho” K not. 2 Sulk. 435. Silvanus Johnſon's Caſe. — Shaw Pariſh Law 229. cites 8 C.—8. P Fo- 
ley's Poor Laws 279. Trin. 10 Ann. B. R. Lenham Inhabitants v. Inhabitants of Peckhuin, Com. Kent, 
cites 2 Salk, 482. 485 ; 

An Order by 2 Juſtices of Peace ſays, That ſuch Men (by Name) with their Wives and Children, 
were lately come &c. and then orders that they and their Families ſhould be removed, which Holt aid was 
too uncertain ; for it may comprehend more than came in, ard therefore he inclincd to quaſh ir. Cum. 
478. Paich. 10 W. 3. B. R. Anon. 

An Order to remove a Woman, with ber Family, to Hollaton, cubich was the Place cbere ler Hutband 
<was ſettled &c. Quaſh'd; becauſe the Word (Family) was too general, and it did nd aprear; but thc 
might have gained a Settlement fiance her Husband's Drath; and it did not appear where the Husband 
died. RIS. Cates The Queen v. the Inhabitants of Hollaton. = 

An Order of 2 Jultices to remove a Man with his Wife and Family, was cuaſh'd in toto, becauſe the 
Family might have another Settlement. 12 Mod, 398. Paſch. 12 W. 3. The Kg v. the Iahabitaut; 
of Kirford. 


3. An 
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3. An Order was made by two Juſtices, to remove H. with his Wife Shaw's Pa- 
ind Children, from Ware in the y ot Eſſex, to Stinſtead in the rim Lav 
me County. Exception was taken to this by Mr. Eyre. 1it. Becauſe * 
it was with Wife * Children. adly. Becauſe it was faid, it * Nelſ. Juſt 
upus Examination before us or one of us &c. and the Examination ought to 555 cites 
be betore both, becauſe both are to make the Judgment of Removal. ? . 
Mr. Cowper would have diſtinguiſh'd this as to the firſt Exception from . — — 
the Caſe of Mich. 10 W. 3. Of his Wife and Family, becauſe he might Man and his 
have Servants not removeable, but Children ought to tollow their Pa- Children is © 
rents. To the ad he faid, That by 14 Car. 2. cap. 12. the Complaint 42 12 
is directed to be made to any Juſtice, and conſequently one Juſtice may ns 398 
examine; and it was only neceftary that two ſhould ur in Removing. W. z. The 
But Cur. contra in both. To the firit Holt Ch. J. faid, Suppoſe H. had King v the 
ut his Son out to Service at 16 Years old at B. and accordingly he had Knust 

there a Year, and after the Father comes to live at B. himſelf, and has 8. 

the Son to live with him, ſuch an Order would remove the Son too, tho der 50 remove 
he be not removeable. To the ſecond Gould J. faid the Statute directed, - the H 
and the Practice was, to make Complaint to N and he grants his C 1  fuch 
Warrant to bring the poor Man betore two Juitices ; and then they two goad; Ol 
examine and remove. 2 Salk. 488. Trin. 12 W. 3. B. R. The Inhabi- wiſe, to re- 


rants of Ware v. Stanſtead Mount-Fitcher. anon the 
: ren or 
Family of ſuch a one. MS, Caſes. Pariſh of Kingsford v. Lyonſhell. 


4 An Order to remove a Wife and Children to the Place of the Husband's 

laft Settlement, and held bad as to the Children; for they might have a 
Settlement ditierenc trom the Husband, but it might ſtand as to 

the Wife: But another Exception was, That there was 20 Adjudication, 
that any of them were likely to become chargeable to the Parith from whence 
they were removed; and tho? it was faid that they came to ſettle there 
contrary to Law, yer for the laſt Exception the Order was quath'd in to- 
to. 12 Mod. 667. Hill. 13 W. 3. Parithes of Halitead and Meltord. 

5. A Woman and her Child were removed to the Pariſh of Great an Order 
| Marcum, as being the Settlement of ber Husband deceaſed. It was objected, took Notice, 
that they might nave gained a Settlement ſince the Deceaſe of the Hus- 2 I. k. 
band. The Court ordered to ſhew Cauſe. Poor's Settlements 109. pl. — * 
147. Pariſh of St, John's in Lincoln v. Great Marcum. truded in his 
into E and that he was laſt legally ſettled in H. Theſe are to remove Frances his Wiſe, — 2 
Children to H. as being ſettled there in Right of her Husband. It was objetted, That the Order does nat 
ſet jorth, that ſhe I as ut gained a Settlement elſewhere ; tor it is not a neceflary Conſequence that ſhe is 
now ſettled w h-r Husband was, for ſhe might have gained a Settlement elſewhere, eſpecially now 
in Regard ker Husband is dead; and it was quaſh'd per Cur. Poor's Settlements 15. pl. 22. The 
Queen v. the Inhabitants of Everſly. | 


6. Exceptions were taken to an Order for the Removal of a Female 
Child about a Year old, ' 1/8. That it ſays, the Child is likely to become 
chargeable, but does net ſay where. 2dly. The Order ſays that St. Fob 
Baptiſt is the Place of her laft legal Settlement, being born there. 3dly. This 
8 an Order directed to the Churchwardens and Overſeers of the Poor of the 
Pariſh of aidung, and to the Churchwardens and Overſeers of the Poor of 
the Pariſh of St. Tab Baptift ; and it ſays, Whereas Complaint bas been 
made by jon to ur &c. and does not ſay which. Parker Ch. J. ſaid, Surely 
that is well enough, for it is gon Compleine of the Right, if both com- 
Plain. Mr. Juit. Eyres ſaid, Indeed when it has been faid that they do 
remove a Perſon there, becauſe it is the Place of his Birth, and fay no 
| More, it has been held ill, becauſe he might have another Settlement; 
bur here it is ſaid, the laſt Place of her legal Settlement being the Place 
of her Birth; which is good till another is found out. Curia tot. would 
= "x the Order. Foley's Poor Laws 267, 263. Mich. 9 Ann. B. R. 

8 Pariſh v. Sc. John Baptiſt in Peterborough. 
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Upon a1 Or- 7. It was moved to quaſh an Order of Juitices, which was for Rem 
nent fur val of a poor Perſon from the Pariſh of A. fh. Middlebaw. The Exception 
held, That to the Order was, That the Faffices have ſet forth that Middlebam was 
if a Chiid of the laſt legal Settlement of the Father, therefore they ſend the Son there; and 
S Years of it appears he was 10 Vears of Age. Ch. J. Parker; The Juſtices have mage 
a. "1 #0 Adjudication, what Place was the Place of the Child's legal Sercleme 
the Father, they only ſay that Middleham was the Place where his Father was bf 
it ought to legally feirled, and therefore 
be alleged in Jett us to judge where he was laſt y ſettled; and this is in the Na- 
„ a ture of a judgment, and ought to be more certain. And per tor. Cur. 
Place, cbere- The Judgment was quaſh'd, becauſe the Settlement of the Father is not 
tobe i re- abſolutely neceſſary to the Settlement ot the Son. Foley's Poor Laus 
moved, is the 271, 272. Mich. 9 Ann. B. R. The Queen v. the Pariſh of Niddleham 
2 * in Lorkſhire. | 
Settlement, for at that Age he may gain a Settlement diſtin& from his Farher ; for the Age of 2 Nurſ: 
Child, fo as to be removed with the Parents, is generally eſteemed until 7 Years old; fo the Child be- 
ing 8 Years old, and no Mention made that that was his laſt legal Settlement, the Order was quaſh'd. 
Foley's Poor Laws 2724 273. Trin. 12 Ann N R. Wobourn Pariſh v. Wocken Pariſh. — Por; 
Settlements 17, pl. 24. S. C. | 

It an Order be made to remove 4 Child to the Place where the Parents were ſettled, ir muſt anptar ug- 
am the Face of the Order that the Child has gained no new Settlement. 2 Shaw's Pract. ſuſt. 52. 

Tho' it be ly true, that the Children, while they are under the Age of ? Years, follow the 
Sertlements of their Father, yet when they are above Years old, if they bave not gained another Settlemem, 
it muſt be ſpecified ſo in the Order. MS. Caſes. | 


8. It was moved to quaſh an Order of Seſſions. There was an Or- 
der made by 2 [uttices, for removing an Infant from Rigmanſcrort h in St. 
Alban's to the Parith ot St. Giles, they appeal to the Sefpons at St. Al- 
ban's, who coafirm the Order ot 2 j uſtices. Exception was taken that they 
have ſet forth that this Infant was born in St. Ciles's, therefore they ſend bim 
there; but ta the Order they ſbew that his Father was lift legally jetthd in 
the Pariin of Rigmanſworth, and that tor this Reaſon the Order inould 
be quath'd; tor the Place where the, Child was born is not the Place of 
his Sectlement if any other can be tound out; now here is another, which 
is the Father's Settlement. Curia, Tne Birth of a Baitaid Caild is its 
Settlement, but not ot one born in M edlock ; but che Settlement ot che 
Father thall always be eiteemed the Settlement ot an Intant born in 
Wedlock, if that can be lound out. Let this Order be quath'd. Fo- 
ley's Poor La vs 269. 20. Paſch. 10 Ann. B. R. The Queen v. the Pa- 
ri ih of St. Giles, Middleſex. 

9. The Court was moved to quaſh an Order of Removal, which was 
to this Elfect, viz. Upon Cumplatut that Samuel Roſs hat h intruded & c. We 
do adjudge the ſaid Samuel Roſs is likely to become charge able to &c. and ihas 
his laſt legal Settlement was in St. Mary &c. ke haviag ſerv'd as an Aopren- 
tice there; Therefore we do require you to convey the ſard S. R. his Wife ind 
Family. Exception was taken, That the C mplainc was only cnat & R. 
was likely to becume chargeable, and the Order was to remove hin his 
Wife and Family; And alſo, That the Order only faid that ie had jerv's 
as an Apprentice in &c. without ſaping that he bad ſerved 40 Days, which 
is neceſſary by the 13 & 14 Car. 2. cap. 12. S. 1. Bur the Court over- 
ruled the ions; a Man and his Wife are not to be part- 
ed, and likewiſe the Order had been good, tho R.'s terving 25 
an Apprentice had not been mentioned, the Juftices not being obliged 
to give their Reaſons for their Adjudication; And thereſore their Rea- 
ſons ſhall not be conſtru d fo ſtrictly, as where they ftare the Facts for 
the Opinion of the Court. MS. Caſes Mich. 5 Geo. B. R. The King 
. v. the Inhabitants of St. Mary Calender's in Wincheſter. 

: p 4 44g 10. Two Juſtices made an Order to remove the Father and Morher, 

— des and John, Elizabeth, and Sarah, their Children, from the Parith ot &c. 
S.C—2 to the Pariſh of &c. and it was moved to quath it becauſe ir did af ſet 
Shaw's Forth the reſpective * Ages of the Children; For they might be 1 


do remove him thither; they have 
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or ſerve tor a Year, and fo gain a Settlement elſew here; Ard tor this Pract. Juſt. 
Reaſon it was Guath'd as to the Children, but it was good as to the Fa- . 
ther and Mother. 8 Mod. 337. Mich. 11 Geo. 1725. The King v.» 5p 10 
Trinity Pari, Cheſter. Mod. 26. 


| Trin. 10 
B. R. Petworth Pariſh's Caſe, where the Court held this 1 good. — A Motion was 
ans an Far F 2 Juſtices, which was made for the Removal of one Jane Smith and ber 5 Chil- 
dren. Exception; It's tho uncertain, for it neither tell the Names or Ages of the Children; wherefore 
the Order was 1 as to the Children. Foley s Poor's Laws 278. Trin 9 Ann. B. R. Flixton v. 
Roſton, Com Tork. | | | | wore 
Where the ſuſtices name the Children of a Perſon to be removed, their Ages need not be mention'd, 
becaute the | uttices determine of their Settlement. MS. Caſes. | 


11. An Order of 2 Juſtices removed the Father and 3 Children from Poor's Set- 
the one Pariih to the other ; and the reſpective Ages of the Children were 1 7+ 
ſet forth in tne ſaid Order, viz. One of 6, ancthcr of 8, and the 34 of 9 Se Oy 
Tears. Upon Appcal to the Seihons the Order of 2 Fuftices was revers'd 
as to the Cularen, WhO were ſent back to the Parith rom which they were 
ſo removed; but the Order was good as to the Father; And the ſaid Or- 
| ders being now before the Court by Certiorari, it was moved to quath 
the Order of Seiſions; Becauſe Children being of render Years, 
ſhould have gone along with the Father to the Place ot his Settlement. 
But ic was anſwer' d and held by rhe Court, That the Order of Seſſions dees 
wot ſet fo ih the Ages of tbe Children ; and then as the Juſtices have Juriſ- 
diction, it muſt be intcaded they determined Right, viz. That the Chiidrem 
were nut of the Ates jet forth ia the original Order, tho' that Reaſon is not 
ven; But it would be otherwiſe, if the Reverſal were fo:tuded upon a Rea- 
on aot warranted in the fame. And a Difference was taken between an Or- 
der of Reverſal and an Order of Confirmation; For this muit be taken to 
_ purſue the original Order, and to be founded upon rhe fame Reaſons; 
and therefore muſt tall ro the Ground if the original Order be erroneous. 
The Order ot Seſſions confirm'd. Gibb. 254. Paſch. 4 Geo. 2. B. R. 
The Parith oi Symſon v. Woughton. 


GG 


A 3 4 


(E) Orders of Removal, Good as to the Ferm or 


Nanner , 1 general. 


1. F'N an Order to remove a Perſon it is ſufficient to ſay, That R. 

I doth 20 Rent a Houſe of 10 J. per Ann. or is likely to cecume charge- gg Mich. 2 
able; und either is ſuſnicient. Per Holt. Cumb. 339. Trin. 7 W. 3. Ann. B. R. 
B. R. Anon. | Anon. 

2. Two [uftices 0:dered a Women to be removed to Weſton in the Poor's Set- 
County of Somerſet, being the Place of her laſt Settlement as they are cre- * 243. 
dibly inform' i; But up an Appeal, on hearing both Sides, the Order was 2 SP 
confirmed. Holt Ch. J. held, That this ſupplies the Defect, and (credibiy 2 Salk. 4 3. 
infor may be that Way which the Law appoints, (viz.) By Exa- Troloridge 
mination of Witneſles. But at anot ber Day he faid, They might be in- v. Weſton. 
tormed to at an Alehouſe; and therefore be held the Order il. But by 
Conſent it was referr'd to a Judge of Aſſiſe upon the Merits. Comb. 413. 

Hill. 8 W. z. B. R. Anon. 
3. Exception was taken to an Order of 2 Juftices to remove a poor Poor's Set. 
a, That it it is not ſaid in the Order, that the Mau did net Rent 10 J. ments 139. 


per Aon Bur Holt Ch. J. faid, That this Exception has been folemnly B Sz 
over-ruled. Comb. 400. Mich. 8 W. 3. B. R. Anon. 5 Pa- 
11 w | 


223. cites S. C To ſuch an Obyection it was anſwer d, That upon Search in the Crown-Office 


moſt of tue Orders of Settlement there fil d are withour Allegation of nut renting 10 l. per Ann. and 


vet 


— 
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yet a great Number of them were confirm d by this Court. And after ſeveral Debates it was reſolved 
per Cur. That it was not material, eſpecially becauſe of the Precedents mertiored abore. Carth. 36 
Hill. W. 3. B. R. The Inhabitants of Wotton Rivers v. the Inhabitants of Marlborough in Wie | 
—— 3 Salk. 254. S. C. —— 2 Salk. 492. S. C. by Name of the Inhabitarts of Weſton Rivers v. $; 
Peter's in Marlborough . Poor's Settlements 10. pl 15. Paſch. 1-13. The Queen v, the lu 
hatirants of Needham-Market.— S. P. 5 Mod. 321. Mich. 8 W. 5. The Inhabitants of Chig. 
ivgfold v. the Inhabitants of Penhurſt. | 


Poor Set- 4. An Order was made to remove a poor Perſon from Chittinſton to 
tlemens 271. to Penhurſt ; and this was quaſh'd becauſe it was af ſard, That one of the 
2532 2 Jr was of the Quorum. Holt Ch. J. faid, That tome indeed had 
een of Opinion, That an Order was good norwirhitanding this Omif. 
S. C. by fion, and perhaps it has been fo adjudg d; Bur he was of Opinion, That 
Name of the this being a Special Authority to Juſtices our of Seſfons, ir oughe to 
de Chain, appear that that Authority was aftually purſued. 2 Salk. 475. Mich. 


bend v cheß 8 W. 3. B. R. Chittinſton Parith v. Fenhurſt Pariſh. 
Inhabitants : 
of P:nhurſt —— 2 Salk. 473. 8. C —— 8. P. Ibid. 475. Mich 8 W. 3. B. R. Anon. — 2 Shaw z 


Pract. Juſt 22. cites &C. Fe 
a poor Man.. Ibid. 23. cites 8. C.— S. F. Ibid. 24.— Nelſ 22 cites 8. C-— Shaw's 
mb. 400. Mich. 8 W. 3. 


8 W. z. The King v Rainſden. — And Holt Ch. J. faid, The Order ſhould begin, Whercas Com- 
kr Nat Juſtices, Quorum by &c. Comb. 420. cues Pools Cafe. 
In ar Order of Removal by 2 it ſhould be ſaid, That they were Juſtices & Quorum urus, tho 
the Quorum is often omitted; For it is a a Special Authority out of Seſſions Per Hoir Ch. J. Comb. 
235. Trin. 6 W. & M. AR. Ann Freneley's Caſe — Shaw's Pariſh Law 180. cites S. C 


: 


Shaw's Pa- g. A poor Man ought to have Natice and to be beard betore he be le- 
rin [aw mcved; if it can be, it is fit it thould be fo; bur not abſolutely necei- 
SO fary. Comb. 478. Faſch. 10 W. 3. B. R. Anon. 


2 Salk 489. 6. If an Order be made to remove a Perſon from A. to B. and then he 
pl. 51. Mich. comes to C. the Juſtices cannot graft an Order for ſending bim to B. upon the 
BER 5 © firſt Order, becauſe they are nor Parties to it; Bur fuch Order may de 

held accord- given in Evidence of a Settlement in B Per Cur. 12 Mod. 419, 420. 
ingly. _— 3. in the Caſe of the King v. the Inhabitants of Long- 


Poor's Set- 7. Per Holt Ch. J. The moſt regular Way 2 to procced upon 
tlements 191. the 14 Car. 2. in removing a poor Perſon, is to 4 Record of the Com- 

pl 236. cites aint and Adjudication ; and upon that to make 4 Warrant under bein 
Shaw's Pa- Hands and Seals to the Churchwardens, to convey the Perſons to the Pariſh 
riſh Law to which they ought to be ſear, and deliver in the Record, Per proprias Ma- 
7 Jay nus, into Court next Seſſions, to 2 among the Records to charge 
Se the Pariſh; and that Record may be well removed by a general Certio- 
Pract. Juſt. rari to the Juſtices of Peace. And Mr. Broderick faid, He had advis'd 
49. cites S C. the Juſtices in Surrey to do ſo. 1 Salk. 406. Hill. 4 Ann. B. R. Anon. 
8. Ic was moved to quaſh an Order of Removal, The Order was 

directed to the Overſeers and Churchwardens ot the Parith of K. and ſes 

forth, That whereas Complaint bas been made by you, (and does not ſay 

whom) Per Cur. Tis well; Becauſe it reters to the Perſons belore- 

mentioned. 11 Mod. 263. pl. 5. Hill. 8 Ann. B. R. The Queen v. the 

hs z was, That there ; and upon 
9. ception was, is #o Adjndicatica; | 

reading the Order it Thar as to the Place ot his laſt legal 


Order was quaſhed. 11 Mod. 265. pl. 5. geen v. the Pariſh of 
1 pl. Q 
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- An Order of Removal was thus, viz. Ve believe this Fact 2 Order 
u be trhe. Exception was taken to it; Sed non Allocatur; and it is 8 
as if it had It appears to us to be true. MS. Cates. 10 Ann. of rmed ar 
R. in the Caſe ot Queen v. Biſhop's-Waltham and Floram. the Quarter- 
1. $ where the Order was, Whereas the Perſon is ell Probability js Sells was 


likely to become chargeable, it was held good. Ibid. ed, be- 


cauſe ir run 
0 Words, (viz.) Having received Information that J. S. &c. and may become chargeable; therefore 
RAS to . do order &c. whercas it ought 2 have been ae ro become charg able) ac- 
cording to the Statute 12 & 15 Car. 2 cap. 12. For every Perſon may by P:ſtibility become chargeable 
tho' there is not the leaſt Probability of it. MS. Cafes, Hill. 4 Geo. B. R. The King v. the Inhabi- 
rants of Teelby and WWillerton in the County of Lincoln. | 


12. An Order for the Removal of a poor Perſon was quaſh'd becauſe 

there was 20 Fudgment of the Juitices concerning the lait legal Settle- 
ment, bur only ihe Oath of a Woman. 2 Shaw's Pract. Juit. 53. cites 
Salk. 435. — And Shaw's Parith Law 229. cites S. C. [but there is no 
ſuch Point there.] ; | 
13. It was moved to Quaſh an Order of 2 Juſtices; The Order removes The Book is 

the wife of F. &. late of Normanton. It was objected, 1ſt. That it does ar = Here. 
appeer when that was, it may be 5 or 10 Years ago; nor does it ap 
that tie Wife was in the Pariſh at the Time of the Removal. 2dly, That 
it is 4, Likely to become chargeable, and not ſaid to what Pariſh or where, 
may be it may to her Husband. The Court ordered them to Lew Cauſe. 
Poor's Sectiements. 117. pl. 138. Trin. 1724. Pariſh ot Nor mington v. 
Edlington. 

wag al Orders of Removal have been guaſb d, becauſe the County ” 
was only in the Margin, and act in the Body ot the Order. 8 Mod. 3 10 
Mich. 11 Geo. in the Cate of che King v. Auſtin. 


(F) Orders of Removal. Good. In reſpect of the 
Matter. 


1. YUſtices may make one Order to remove ſeveral Families, and up- Shaw's Fa- 
on Appeal to the Seſſions, they may reverie it Quoad one. _ 2 
Comb. 478. Paſch. 10 W. 3. B. R Anon. 88 
2. An Order made to removea pcor Aan and bis Family from H. to C. poor Ser. 
Was quail. ed, becauſe all might not be removeabl: ; For it a Woman has tlements 
Ch:'ldren in a Pariſh where fhe is ſettled and marrics a Husband ſettled in 256. pl. 297- 
anther Pariſh, it thoſe Children are above 7 Years old they are not to be cτ d C. 
removed. 3 Salk. 260. Mich. 10 W. 3. B. R. Anon. 
3. An Order of 2 Fuſtices for the Removal ot a poor Perſon was 
Judd ar the Quarter Seſſions, and before the poor Perſon came back to the 
Pariſh, whoſe Order was quaſt'd, they make a new Order to fix him in another 
Place; And per Cur. it cannot be good, becauſe a new Order ought not 
do de made till the Party was come back; and if that Order had been 
confirmed here, it would not make it good, becauſe it was meerly void. 
12 Mod 633. Hill. 13 W. 3. Pariſh of Goditone v. that of Eaſt-Griattone. 
4 I hereas F. S. has intruded into the Pariſh cf A. and is likely to become 
chargeable ; Theſe are to remove him with 3 Childres. Quaſh'd as to the 
Children, tor they have removed more ban is complcined of. Poor's Set- 
tlements 29. pl. 45. The Pariſh of Newingron's Caſe. 
5. A poor Perſon with his Family was ſettled at St. Brides, bis Wiz 
after left him, and marricd with A. H. and had ſeveral Children by him, 
the Fuftices ſent the Woman and her Children to the Pariſh of St. Brides 
where the firſt Husband was ſettled, and the Matter was found ſpecially, 
and ſet torth ia the Order that they had not ſeen one another for ſeveral 
| 6 C Years. 
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Yau The Court were of Opinion wore Ba od 
the Order as ro the Children > + # ONS ond 1 | 
Poor's Settlements. 77. pl. 102. Pariſh of St. Andrew v. St. Bri ; 


des, 


SCE 


W 


n (G) Orders of Removal. Good in Reſpect of firmer 
Orders. 


12 Mod. 370 1 


was removed by Order of 2 Juſtices from the Pariſh of A. in 
Paſch. 12 


e Warwickinire to Chalbary in Oxtordfordfhire, and from t 

W. 3. S. C Order of 2 Fuftices to Chipping-Farringdon in Berkſhire. © or nk 
Name of EY | objected 
by v. that Chalbury ought to have appealed, and got the Order them 
the Inhabi harged, to which Holt Ch. J. agreed; For ſending the Poor Men 10 4 
tants of 34 Place is Fal/ifying the firſt Order, which cannet be done but by Appeal; 
x For the Order ot 2 Juſtices is a Determination of the Right againit all 
— Shaw's Perſons, till it be reverſed; Chalbury ſhould have appeal'd from the 
Pariſh Law Warwickſhire Order, and got that fer aſide, and ſent the Man back 
239. cites thither, and the Juſtices there ſhould have ſent him to Chipping-Farring- 
S$C— don; theretore naught. 2 Salk. 488. Trin. 12 W. 3. B. R. The Inte. 
"ap. 13. of Chalbury v. Chipping-Farringdon. 
Nit ad. 2. A. came to Peterborough ; The Juitices ſant him to Woolſton ty « 
443, 449- FPaſs ſaying be was ſettled there; Two other Fuſtices ſent him back to Peter- 
borough; It was held that the 2 firit Juſtices erred by ſending him by a 
Paſs, it appearing he had a Settlement; but that did not juftity the 
former Error; For where a Perſon is removed, it is by an Authority in a 
Sr but not to the ſame 
— Poor's Settlements. 84. pl. 113. Stamford Baron v. Wool- 
3. The Pariſh of Pattern removed F. H his Wife, and ſeven Children to 
22 ot K. Giles in the Fields. 4 Pariſh of St. Giles ſent them _ 

to Pottern, without ever appealing to Quarter Seſſions as they oug 
the Order of the 2 Juitices being a Judgment which continues of Force 
till fer aſide upon the A Both the Orders were removed into the 
King's Bench, and the confirmed the Pottern Order, and quaih'd 
the Middleſex Order tor the Irregularity. Poor's Settlements. 126. pl. 
— St. Giles in the Fields v. the Pariſh of Pottern in 
4 A Man and bis Wife and Family were and rhe Children ap- 
pearing to be Baſtards were ſent back again to the former Pariſh ; bur tie 
firſt Order was held final, and the Rule being granted ro ſhew Cauſe, 
it became abſolute. Trin. 5 and 6 Geo. 2. B. R. The King v. North- 
5. A. and B. and his Wife were removed by an Order of 2 Juſtices 
from the Pariſh of C. to D. and the Order for Want of an Appeal at the 


of 2 
The 


V. 


(1) o- 
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H) Orders; Not appealed from to the next Seſſions. 
fl 1 Efe thereof, 


I. TT was held by the Court for a general Rule in Caſes of Orders for $P. per Cur. 


Removal, That if the Pariſh, io which the Poor Perſon is removed, 12 Mod. 
Jhes not appeal in Time, ſuch Order is coaclyſtoe to the contending Parithes 668. Blk. 13 


and indeed to all Pæriſbes, except where an After Settlement can be fixed, The King 
Dal. Juft. 246. cap. 73. voy — 
1 ON .— 


SP Shaw's Pratt. Juſt. 26.8. P. Shaw's Pariſh Law 230. cites Mich. 5 Ann. Great Sanke- 
Barton, and Cliftow (Pariſhes) | 


2. A Perſon was moved in 1 rom Weſt Starring to Findon ; TwoJuftices 
Findon does not appeal. In 1700 the ge to Thackham, and Thack- - hw Peace 
ham {ends him by Order of 2 Fuſtices to Findoa ; Findon „and the Con 1 
Order was diſcharged. All 3 being now brought up by Certiorari, it Suffolk 
was moved to quaſh the Order made upon A „ and urged, That made an Or- 

to 


Findon was bound by the firſt Order trom Weſt-Starring oy OD 
which they never d, with Reſpect to all the World, and are 1,7 2 


concluded to ſay, Thar the Place of his laſt Settlement was not Man from 
with them. Bur in the Reſpect of the Difance of Time the Court could Bandſey to 
not tell but he might have gained a new Settlement at Thackham, and Aren. 
* 1 At the next 
chat might appear to the Juſtices, and they might have good Ground to (Harter Ser. 
diſcharge the Order ot the 2 Juſtices; then the Counſel ouered to produce fions 4lder- 
an Affidavit, That there was no new Settlement proved; but the Court n afyealed, 
held they could nt examine that by Affidavit, nor enquire thereby into the _— _ 
| Reaſon of making the Order. 2 Salk. 489. Hill. 12 W. 3. B. R. The /,.:; On 
Inhabitants ot I hackham v. Findon in Suffex. the 1ft of 
| lay rext a- 
xcther Order by 2 Juſtices mas made ſor the Removal of the ſaid Man from Bandſey to Felingtocve, * which 
there was no.Apeal. In Sept. next there was an Order by 2 Juſtices to remove the ſaid Man from F*lingtowe to 
Alderton aforeſaid, all the Orders were removed by Certiorari, and the Court was moved to quaſh the 
za, becauſe the 2d had become abſolute, there being no Appeal from it. The Counſel on the other 
Side agreed that the 2d Order became abſolute, and bound all Perſons as to all precedent Sertiements, 
but inſiſted that it ought to be intended that the Man had gained a ſubſequent Settlement in Alderton 
between the Time of the 2d Order and the $4; But the Court held, That ſeeirg the Man was fixed 
upon Felingtowe by the 2d Order, if he had giined a ſubſequent Settlement in Alderton it ought to ap- 
pear, and for Want of irs appearing quaſh d by theizd Order. MS. Caſes. Mich. 4 Geo. B. R. Phe Town 
of Alderton v. the Town of Felingtowe. | 


3. A poor Perſon living at St. John's Wapping, came and Jived in St. This was a- 
Andrews Holbourn, and there gained a legal Settlement, and then removed peced * 
to K. Clement s Danes, and there gains a legal Settlement, and then goes Ann. The 
back to St. John's Wapping, whence he is removed by an Order of 2 King v. Pe- 
Faftices to St. Andrew's Hol who let flip the Opportunity of appeal. terborough. 
ing at the next Dnarter ; but atterwards got the ſaid Perſon to be re- 
moved vy an Order of 2 Fuſtices to St. Clement s Danes; For St. Andrew's 
Holbourn did nor know wntzl after the Quarter Seffrons that be had gained a 

legal Settlement in St. Clement's Danes imce the Settlement gained in St. 
Andrew's Holbourn ; This Matter being reterred to Judge Powell, he 
deſired the Opinion of the Court in it, who all held that the Perſcn 
ought to be ſerrled in St. Andrew's Holbourn, for they having miſſed the 
Opportunity of appealing it is concluſſve upon them, and there cannot be 
Pl ſubſequent Order of 2 J uſtices to remove the Perſon to another Pariſh, 
and this is tor the Benefit of poor Perſons that they may know where 
they are to be ſettled. MS. Caſes. Hill. 3 Ann. St. Andrew's Holbourn v. 
St. Clement's Danes. 

4 lf a poor Perſon be removed from the Pari ſh of A. to the Pariſh of B. by 
Order of 2 Fuſtices, and the Pariſh of B. remove him to the Parith of C. 
the Order ot Juſtices removing him to the Pariſh of B. is become final ; 
becauſe B. 4% not appeal to the Quarter Seſſions. 10 Mod. 84. Faſc n. 
11 Ann. B. R. Anon, | 

5. A 
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Removal. 


5. A poor Perſon is ſent to the Pariſh of Stepuey, who do not 
E >cepticu was taken that the Removal ought to have been to the Hamlet or 
Spittlefields 3 For Stepney is divided into 4 Townſlips, and the P. 
have been removed from one Townthip to another in the tame Parijh por 
the Statute takes notice of Townthips as well as Pari hes, and Spitele. 
fields is a Hamlet of Stepney. Per Cur. If 4 Perſon is removed to a: 
Place that Place eng bt to appeal, and fo Stepney ought to have done if it 
were a wrong Place, or elſe the Order will be conclutive upon them: 
but this is a Nlatter here out ot the Record. Juitices ot the Peace ate not 
obliged to take Notice of the Divitons of Pariſhes into Hamlets ang 
Townthips, which maintain their own Poor ſeverally and diſtinctly; and 
Stepncy here upon an Appeal might have ſbeum that the Perſon did belong ty 
the Hamlet of „ NN which might have been a reaſonable Cauic to 
diſcharge the Order; Two Hamlets within a Parith are the ſame as two 
Pariſhes, yet Churenwardens are Overſeers of che Poor of the whole Pa. | 
riſn (tho to divided) and have a 4 * ay = over the whole Ham- 
lets and Townthips. MS. Cafes. Paſch. 11 Ann. B. R. Parith of Spit- 
tlefields v. Bromley. 

6. 200 make an Order on the 20th of November to remove the 
Pauper his g --{ trom A. to B. and at the next Seffions, no Appeal 
being brought, the Parith of A. gets the Order to be confirmed, and at the 
Eiter Seiſions following the Pariſh of B. appeals, and then the Order of 
2 Juſtices, together with the Order of Confirmation is fer aſide. Now it 
was moved to ſet atide the laſt Order ot Seiſions, and that the 2 former 
Orders might ſtand. It was held per Cur. That it was nor neceſſary on 
the Statute that the ſhould be brought at the next Seſſions after the 
making of the Original Order; But that it 48 /1jicicnt if made at the next 
Satans af ter Service of the Order; For till then the Party has no Notice to 
bring the Appeal, and therefore can be in no Default. Trin. 16 Geo. 2. 


B. R. Parithes of Northbrady and Rode. 


(I) Orders of Removal confirmed on Appeal; The Ef 
fect thereof. * * 


1. 77 Juſtices of Peace made an Order to remove J. R. his Wife 
5 and 3 Children from Row borough to Broad-Chalk, which Order, 
on Appeal to the Quarter Seſſious was confirmed. Alter this R. wich his 
Wiie and 3 Children came into the Pariſh of Downhead, BRI 2 
Fuſtices reciting the former Order and Confirmation ordered him to 
chalk e And now it was objected to this Order, That it did not appear 
that one of the Juttices was of the Quorum. Mr. Northey on the other 
Side __ it was not neceſſary here, becauſe it was not an Original 
Order, bur an Order made in Purſuance of an Order of Seifions: And per 
Cur. a Settlement by Order on Appeal binds all Parties; {f the puor Mas 
goes to the Pariſh from whence he ig removed, the Seffions muſt ſee their Or- 
der obeyed ; but if he goes to another Parilh not concerned in the Appeal, chen 
it is proper for 2 Fuſtices of the Peace to remove bim to the Pariſh where be 


| was ſettled by the An by Original Order, but then it muſt appear therein, 


Afterwards 
Hill. 10. W. 
3. This was 
moved — 
n, 

— Holt 
and Gould 
held the Ad- 


that one of them was of the Quorum. Quaſh d. 2 Salk. 48 1. Hill. 9 W. 
3. B. R. . — . 
2. A. came to Harrow, and being likely ro become chargeable was 
removed to Ryſlip; Ryſlip appeal d; and upon the Appeal A. was adjudged 
to be ſettled at Ryo - Afterwards Ryſlip diſcovered that Hendon was 
the Place of his laſt legal Settlement and ſent him thither; and the 
Queſtion was, Whether after the Adjucarion upon the Appeal, Rte 
was not eſtopped againſt all the World, to ſay that Ryilip was yr et 


— 


firit po 

him, and 

Quettion . — jor 

been alrea * Settlement,as 
A to RH was 

be tinal and concluſive, z wied in the 

and the rather Anpeal - Zur 

wherein this dS IQ Har- 


row (for he 
had been 


Hendon, and 
that Order 
revericd) 

F | | they were at 
Liberty to end him to any other Place, and were not Eſtopp' d; Becauſe the Juſtices on the Appeal 
did not ad nge him now to be ſettled at Herrow, tho? they adjudged him now to be ſertled ar Ryſlip, 
ſo that the other Point was not tried; but Turton and Rokeby contra. Adjornatur. Ibid. ——— Lg. 
Raym Rep. 394. S. C. By Name of the King v. the Inhabitants of Ryflip, Hendon, and Harrow; 
But tays, That Turton J. was of Opinion that it was very hard to conclude Ryſlip againſt a. zd Pariſh, 
which was difcovered after the Ad;ucution of the Appeal to be the Place of the My leg il Settlement. 
Are (by him} it is contrary to the Practices} of all the Juilices of England ice adjornarur.— 8. C. 
Ld Kaym Rep. 425 where Holt Ch |. and Gould J. were of Opiuion thut R yi was concluded; but 
Rok:by J. was of ( pinion that the Appeal to the Se ons was not final in any Caſe, but it muy be re- 
moved ita E. N. and examined th re upon the Merits. Turton J. was of Opinion that Rvſlip ſhauld 
b cm inde againſt Harrow but not againſt Hendon, becauſe Hendon was not Pa: ty to the Suit The 
Cove being divided, it was adjCurned till the next Term. 

Poor's Sett emen ts 22.4. pl. 259. cites 8. C.,—— 5 Mod. 416. S. C. by Name of the Parith of Ryſſip 

v. Hendon, — 3 Saik. 251, 8. C. by Name of the King v. Ryflip. — Shaw's Pariſh Law 198 ci es 
8. C. S. P. or the ſuſticescamnot remove him but to the Place of the laſt legal dettlement, and 
ſne w ing any later Place of Settlement will di charge the Order on the Appeal Ant there is 4 Dizerſity 
betwec's #1 Order difci are, and a Orr med on Appeal, or not appeal d from; For in the frit the 
Matter is at large s to a'i Places but the Place to which the poor Man was ſent, which upo the Appeal 
was determined rot to be the Place of his legal Settlement; But in the latter Caſes the Place to witch 
he was ſei: is bound, and the Order final and corcluſive as to all the World. 2 Salk. 392. Paſir. 1 
Ann. B. R. Su anſcomb Pariſh v. Shensfield Pariſh. — Dalr. Juſt. 249. cap. 73. cites S. C. 
Tuſt. Cafe Law. 245. cus & C. 2 Shaw's Pract. Juſt. 24 cites $SC—— 8. P. Ibid. 26. 
S. P. Ibid 28 Shau's Pariſh Law 196. cites 8. C.—— Ibid. 240. cites 8. C. Nelſ ſuſt. 

88. cites S. C. S. P For Confirmation on Appeal is an Adjudication that this is the Place of tlie 

— laſt legal Settlement, which cannot be avoided by the Parith by whom it is made. Per Holt Ch. 

J 2 Salk. 527 Mich. 15 W. 3. B. R. Minton Pariſh v. Stony Stratford. — 12 Mod. 668. S. C. by 
e of the King v. the Pariſh of Minton. | 

If an Oreer of Juſtices fer the Removal of a poor Perſon be confrmed on Itpeal, the Appelia-rs are 

ever conciuded frumdiſcharging themſelves of that poor Perion as tha Places; For if another Pariſh 

than that from whence he is 1em co them by the 2 Juſtices be tie laſt Place of his legal Settlement, they 

may and him thither by an Order of 2 [uftices, to be made for that Purpoſe ; or upon Appeal, another 

Place's being the Place of his Naſt fegul Setilement may be given in Eridence at the Seſſions uhon the 

Appeal. Per Cur. 12 Mod. 538. Trin 13 W. 3. Aron. | | 


3. It was moved to quaſh an Order of Juſtices, for that there was a If on Apzeal 
former Order trom the Parith of A. to the Pariin ot Perworth, and this — — _ 
Order being a riued on Appeal ro the Seiſions, it was frail not only be- firmed, the 
tween the Pariſbes that were Parties, bur all others, except 2 ſubſequent Parties are 
Kitlemeni cord te found out; that therefore this Order, which was to re- for ever con- 
move one W. P and K. his Wile, together with 3 Children from Pet- 1 
worth to Ringmore, tlould be quath'd ; and the Court held this Excep- 12 Ni-d. 
tion good. 10 Mod. 25 Trin. 10 Ann. B. R. Perworth Pariſh's Caſe. $70 Poſh. 

iz . . 
— K og againſt the Tohabiranrs cf Shiopingfaringdon. S. P. per Cur. Poor's Settlements v4. pl. 
2. The King v. the Inhabitants of Packworth. 


4 A Difference was taken between an Order of Reverſal and an Order 
of Coniration ; For this muit be taken to purſue the Original Order, and 
tobe ſounded upon the ſune Reaſons ; and therefore mutt {all ro the 

6 D _ Ground 


Removal. 
Ground if the Original Order be erroneous. Gibb. 255. Paſch. 3 Geo. 2 
B. R. in the Caſe of the Pariſh of Sympfon v. Woughton. 
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(K) Orders of Removal RepeaP'd, and the Eff 


poor a Perſon be removed from une Place where wot legally ſettled, 
the Order, but ä 


Cu 
286. Trin. 6. W. & 1 
2. A Man by t er of 2 Juſtices was removed the 
I MES Af. to the Pacith of King foo-Bewſey 2s the Ph of bh . 
| Poor's Set- gal Settlement, trom which Order Kiag for appeal d to the next Quarter 
tlements Seilions where the Order was diſcharged ; Aiterwards this poor Man 
75 pl. 315 went 20 Beddingham ; From whence by another Original Order of 2 ſuf. 
— tices, be was again removed to King fon-Bowſey ; which laſt Order bei 
Bill. 11 W. removed by Certiorari into B. R. it was now moved that it might be 
. * quaſifd; becauſe upon the A Kingſton had been diſcharged, which 
cites S. C.— could not be if that had been the laſt Place of his law ful Settlement; 
des de . cheretore it was infifted, that Kingſton was finally acquirced. Bur per 
cre & C. Cur. the Order made upon the Appeal is final to none but to the * comtending 
»*$P.z Pariſbes who were Parties to the A and not to Strangers, as Beding- 
Shaw's ham is in this Caſe. Carth. 526. Hill. 11 W. 3. B. R. Bedingham Pa. 
Proc. Juſt. a5 riſh v. Ki Bowſey Pariſh. 
2 Salk. 532. 3. A poor Woman 29 unmarried, was by Order of 2 
Fil: 2 © Juftices removed fron: Weſtbury in Wilts to Coft ham, and br:ug bt to Bed 
= " — there ; Cottham at the next Seſſions, and the Oraer u r. verr d; 
tlements. — Orter ; by Fuſtices the Child was ſent back to Cyſt ham; 
146. * 191. appeal'd, and the was confirm'd. At laſt all was removed into the 
— youy R. And per Cur. the Birth at Coſtham did nat ſettit the Child there, becauſe 
pond it was under an illegal Order procured by Weſtbury, which Order being 
Shaw's Pa- reverſed, the Matter is no more than char they unjuitly procurel 
ni Law the Woman to go thither. Salk. 123. Trin. 3 Ann. B. R. Pariſh of 
þ Jang Weſtbury v. Coſtham. | 
| 2 Shaw's Pratt. Juſt 38. cites S. C. by Name of Corſham v. Weſtbury. 


4. A poor Perſon was removed from A. to B. The Order was quaſ# 
Afterwards 2 him to D. this Order was likewiſe quaſb d. Alter- 
wards the Parith of A. ſent bim to B. again; And it was moved to quaſh 
ir, becauſe there were 3 Months intervening, from Auguit to December 
tollowing. On the other Side was cited the Cafe of w and En 

Months intervening from the Time ot the 


4 


ſequent Settlement. Quod 
Poor's Settlements. 
of Carlton. 
5. If an Order is quaſs'd for Form at the Seffſons, which is a good Order, 
and after they Party back; yet ihe Order being good, it 5 
final, and a Bar to all ſubſequent Orders. Poor's Serrlemenrs, 119. pl. 
x60. Hill. 1724. Moyer Hanger v. Warden in Bedfordſhire. 


(1) o. 


Removal. MR = 


. " 


(L) Orders of Removal. Direfted to lum. 


Verſeers of A. are to remove, and they of B. to receive; and 
one Order was directed to both Pariſbes to remove and receive, and 


I. 


therefore quaſſ d; For it is entire; and tho Counſel faid, Here is aguod 
] 


adgment, that they were laſt legally ſettled in B. yer the Court an- 
twered, That was bur the Opinion of the Juſtices, and the Foundation 
eK which is, That he be removed &c. Cumb. 325. Paſch. 
W. 3. . The King v. Trinity Pariſh Exeter, alias Belvin's Cafe. 
2. Warrant to remove a poor Man was directed to the Cunſfable &c. and Shaw's Fa- 
ſays nothing of Ch. Warden or Overſcers, Per Cur. fince the Conſtable has "1 Law 
execured the Order it is well enough, tho in Scrifineſs he was nor $5; =, 
bound roobey ir, tho direfted to him; For if a Juſtice direct his War- adds, That 

- rant to any Perſon by Name who is no Officer, the Perſon is not bound by this it 

| toobey it; Eurit he does, and it is a Matter within the proper Jurif- Mould frem, 
diction of a Juſtice of Peace the Warrant will bear him out, and he may — — 
juftiſy under it. Carth. 449. Paſch. 10 W. 3. B R. Wangtord v. Peace may 


Brandon. | impower a 
| | Special OE. 
ficer to execute this Warrant. 


3. Two Orders were return d; The firſt for ſettling a poor Man, and 3 Suk. 256. 
the ſecond a Confirmation of the firſt, upon an Appeal to the Quarter- > © U 
Seſſions. The firſt Order recited, That whereas Complain Kine v. St 
made to us &c. That T. G. had ot late intruded into the Parith of St. Olave's Pa- 
George's, We adjudge him to be laſt legally ſettled at St. Olave's, Tele riſioners.— 
are theretore to require you to convey the ſaid T. G. to the Parith of St. Nel Juſt 
Olave's; And the Direction the Order was, 75 the Churchwardens er © 
| and Overſerrs of the Poor of the Pariſh of Sc. Olave's. d; For Shaw's Pa- 
they ought, and can only, order the Parith Offieers where the Intruſion riſh Law 
is made to make the Removal. 2 Salk. 493. St. George's (Inhabitancs) 18 & 240. 
v. St. Olave's, Southwark. Date. Jul.” 


cites S. C2 Shaw's Pract. Juſt. 26. cites S. C Exception bei when 1w.che Divetties* = | 
Order. The Ch. J. faid, It was not neceffary ; Becauſe if the Juſtices follow the Words of the AR, 
(ſcil.) Order the poor Per ſon to be removed from ſuch a Pariſh to ſuch a Pariſh, there needs no more, neither 
need the Juſtices order the Pariſb to which the Perſon is ſent to receive and provide for kim ; Becauſe the 
A& does not make any Proviſion for this, but ouly ſpeaks of the Removal, and the other is af Conſe- 
quence. MS. Cafes. Hill. 7 Geo. B. R. | | _ 


4 An Order recited, Whereas J. S. and his Wife were laſt ſettled in Shaw's Pa- 
2 Theſe are to order you the Churchwardens of Cl to repair tu riſn Law 
the Pariſh of Raviſi«k, and to relieve them, they being to fick that they 52, bur in 
cannot be removed. Per Cur. The Juitices have no Authority to ſend the 5th Edi- 
for Officers out ot another Pariſh, but are bound to maintain the Poor as tion it is 

as continue with them. And Per Powell, No Pariſhioners 21. —- 
we to be relieved till chey are carried to the Parith. Quath'd. Foor's Prack. Ju 
31. pl. 49. Paſch. z1i2. NR. Clypron (St. Mary's) v. 29 cites S. C. 
Raviſtock in Devon. Ms. ca- 


. fes, pl. 1 
Trin. 11 Ann. B. R. S. C. by Name of the Queen v. Ravelftock (Inhavitants.) 


J. Order by 2 Juſtices was direfed to the Churchwardens &c. of Bin- 
fead, and to the Churchzardexns Ec. of Banſtead, and whom it may con- 
cern; And it is not faid who to convey or who to receive. The Court 
to incline, That it ought to be quath'd ; Sed Adjornatur. 11 
Med. 268. Trin. 8 Ann. B. R. The Parith of Binfield v. Banſtead. 


(M) Ex- 


* 


472 | Rent. 


(M) Expences allow d. What. 


Exception 1. 9 Geo. 1. cap. J. np ACTS, That if the Fuftices ſhall at these 
was taken to Seit. 9. Duarter-Sefſions, tpon an Appeal — the 
— 42 lement of any poor Perſon, ne in Favour of the Appellant, th 
Coſts at the ſball award the Appellant ſo much Money as ſball have been regſonal ly paid 
Seffions, up- by the Pariſb on whoſe Behalf ſuch Appeal was made for the Relief of ſuch 
2 poor Perſan, to be recovered in the ſame Manner as Coſts on an Appeal, ly 
orders ſomuch 8 © 9 N. 3. _ 
for Colts, * 

= [ þ cs expended or Laid out. The Court faid, It the Oath of the Parties t 
anus fobg — * — was taken, That the "rs. : $4 - 8388 
peal, and does not ſay, T here <cas any Appeal lodged. Bur the Court faid, It was we enough; For there 
mult be an Appeal, or elſe they could not hear it; and they need not be ſo nice as in ſpecial Pleading 
So the Order was confirmed. Foley's Poor Laws 247. Patch. 12 Geo B. R. The Pariſ of Maiden. 
Bradley v. Wallingford Pariſh in Wilts. 


For more of Removal in See Baſtardy, Certificate Man 
Seſſions, Settlement of }Poor: and other Proper Tiles. 


Rent. 


8 * 


ä 
— 


(A) Of what Thing it may be granted. [/7bat Eftat 


- 


Grantee ſhall have by the Words. 


Ph 


Br. Confir- 1. IF a Yan leaſes a Manor for Life, and after grants a certain Rent 
mation, pl. to take out of the faid Manor, by the Hands of the Leſſee and his 
x5.cites 8 C A 8 others into _— ands ſoe ver the ſaid T* 
Grants, pl. Come. a good Orant ce, and ſhall continue atter the 
73-cres>.C. Death of the Lenze of the Yanor. 26 Aff. 38. Mjudg d. 

— Dr ACTS, | | | 

pl. 14. cites 8 C. but I do not obſerve thoſe Words of (Taking by the Hands ef the Leſſee ord his 
Aſfigns, ard of others into whoſe Hands ſoever the faid Manor ſhall come) in any of the faid | itles 


cited out of Brook; but it is in Lib. Aff. pag. 126. b towards the End of pl. 38. which is very long, 
and is there mentioned in a Nota, but is not mentioned in the State of the Cale. 


2. If a Man leaſes his Land to J. S. for Life, rendring 25. Rent per Aun. 

and after grants to another 2 8. out of the Land which F. H. helds of bim for 

Term of 1 to the Grantee and bis Heirs during the Life of the Grant, 

this ſhall be taken a Grant of the New Rent by him in Reverlion, and 

the Grantee ſhall have the Rent tho F. S. dic. Br. Rents, pl. 24. cites 

34 Aſſ. 4 Per Shard and Fither. - SE 

But if a 3. Aſſiſe of a Rent out of a Rent lies not; For a Rent cannot iſſue 


Feoffment be . 4 Rent, by the Opinion of the Court; For the Statute of Weit. 2. 
= _ 25. Eat Athiſe fo loco certo capiendo, which is pot a Rent, and a Rent 
Marks Rent, Cnmmes be put in View. Br. pl. 2. cites 3 H. 6. 20. 


Feoffor grants 2 Marks Parcel of the 5 Marks ; this clearly is a Grant, with the Arrornment of the 
Tertenant, as it ſeems Br. Grants, pl. 3. cites S. C. 2 : 


4. A Rent 


— 


_ 473. 


_ Rent cannot be granted our of a Piſcbary 2 * Common. an Ad. Tie mutual 
* * or iuch like incorporeal Inheritances; Bur a Rent may be grant- * - 95 
ed out of Lands or Tenements, whereunto the Grantee may have Recourſe, ies cum 


itrein, or which may be put in View to the Recognizors of an Affiſe. cage 

Co. Litt. 144 (X) | Ft 1 
; ent winc 

5 not cha hy Law; As out of a Hundred or Advowſon. 7Rep. 23. a. b. Per Cur. cites 30 Aſſ 3. nor 

out of a air, Cites 14 E. 3. tit. Scire facias 122. The Earl of Kent's — *Cro. J. 679. Saunder- 

ſon v. Harriſon. | 


— 


(B) Rent Seck. By what Merdt it may be granted. 


t be granted Percipiendum Hundt of D. and ifs. . Ana 
F oh oy td that he ſhall diſtrain Gab Land 47 * 4 
| out of the Banor of O. and Aber 


Counties ; This is wilt 
not out of the other Land ; but the is but a Penalty, 41 ers 
E. 3. 15. b. 41 A. 3. Id made the 


| Rent to be 

ifuirg out of the Manor, as if it was Percipiend* de Maner* &c. and ſo it is Rent- Seck ont of the Manor of 
N. and a AN out of the other Lands where the Diſtreſs is limited, and Aſſiſe lies well. Br. Charge, 

3. cites 31 E. 3. 15. 
PF Aﬀie, pl. 359. cites 31 Af. 3. That the Grant was to diſtrain in all his Lands in D NM. & R. and 
the Aſſiſe was brought in D only put in View, and M. & R. were in another County, and yet good; 
For De, Arud, In, Vel, De tali Tenemento, are gocd Words of Charge, ard the Writ awarded good. 
——-— 8. P. as to the De, Apud &c. Br. Charge, pl. 26. cites 29 Af. 23. Per Thirne. 

If a Mar :t this Day grants a Rent Percipiend de Terris & Tenementis ſuis in D. or exeunt' de Terris 
ſuis in D. ard gt Clanſe of Diſtreſs, this is a Rent-Seck; and if the Grantee gets Sciſin, he ſhall 
have Aſſiſe, and Dericr of it i a Diſſeiſin. Br. Rents, pl. 21. cites 9 E. 4. 20. 


2. Jc a San grants a Rent Percipiendum in Manerio de ©, this Lid. pl. ;3. 
is a good Rent-Seck iſlumg out of the Yanor. 41 A. Per **; os 


So if a Ban grants a Rent [?ercipiendum de Manerio de D. 
25 good Kent Serk iſſuing out ot the Panor. 41 Al. 3. Per 


4 Ir a Man obliges by a Condition himſelf, his Goods and Lands, ce (D) pl. 
in tuch a County, in ſuch a Sum, H the Condition be not perſormed, 4" 4 pl. . 
this is a good Rent iſſuing out ot the Land, tho there ate not „ 


Words of Taking, not in what Place nor Vill ts take. 18 E. 3. Nen to ano- 
32. B. 18 ff. 54 b. e ther, amd b 
bernd him and bis Goods and Lands in 2 Counties, and it was held 2 good to diftrain if there be a 


Qauſe of Diſtreſs, hut not to have Afſi!e; and without Diſtreſs it ſeems a good Rent-Seck, if he gets Sei- 
fin. Br. Charge, pl 21. cites 18 AT 1. | 
If one ſei ed in Fee binds his Gcods and Lands to the Payment of a yearly Rent to A. of B. this is a good 
Rent-Charge with Power to diſtrain, albeit there be no expreſs Words of Charge, nor to diftrain. Co. 
147. a. 


5. If a Ban grants ro another and his Heirs n Annual Rent of Br. Acc, 
20 8. of his Mill of C. Percipiendum Annuatim de Se & Hzredibus ſuis OT > 
In perperuam. Dy (TWAIN a Rent iſſuing out of the Charge, pl. 

; For it ſail de intended by the laſt Words, That he ſhall take 24. ches S. C. 
Lent of him aud his Þeirs in his Dill. 22 Alf, 66. Adjudg'd. 
6. Ik a Pan grants and contirms to another in Fee 108. Rent to take The Book is 
out of certain Land, Which Rent he has of the Grant of his Father N nA. 
tho he ner er had any Thing of the Grant of his Father, pet this ſhall — to you 
create a Kent, 26 Aft, 38. Per Skipwith. you our © 

Or 1erm 

your Life, to take of wy Land, which Rent you had of the Grant Father, tho' you had not ever 
Thing of 'he Gratz of my Pacher, this & good Title to have AE 20 Af 38, Per Spe. 


6E 7. It 


474 — 

| Þ Ita leaſes & Manor f Life, rendring I. R d after 
Fu. 4:4 nh =O» to another tor his Liſe, to nike ini Eid Mart —— 

SIN; Hands of the Leſſee, and of whoſoever Hands the faid Manor al 
(A)pla. it —.— 
into; and after the Leilee for Lite of the Manor dies, yet the Rent of 
the 8281 for his Life, and te Lanor thall de 
mined. 26 AL. 38. Per Wilby, _ 
Br. Confir- g. So if à Man leaies a Hahner for Life, rendring 51. Rent, an 


this Rent to another in Fee, To have atter the Death of 


mation pl... after grants 
the 


15. Cites 


rhe Tenant tor Life; TS is a good Grant of the Rent, tho 
Rent reſerved upon the Leale for Liie ve determined before it com: 
mences. 26 38. Per Muby. | 
9. Jf I recire by Jndenture, chat where I have granted to G. a Rent 
iſſuing out of my Land for Life, I grant that after his Deceaſe the 
ſame Rent ſhall remain to B. in Fee, alveit that there was no ſuch Grant 
made to G. yet B. ſhall have this Rent, 21 Þ. 6. 11. Per Park. 
10. It Rent be granted out of 4 Manor, the Demeſnes only, and ct the 
Service, are charged. 5 Rep. 4. b. | 
11. A. Leſſee for Life, in Right of M. his Wife of a Mill, made a Leaſe 
thereof zo B. for 17 Jeurs ; B. the Year after afizred the Term 10 C. 
S. C. but About a Year after C. demiſed to D. for 14 Tears, rendering yearly 3 Buſbels 
not S.P. of Malin, and one Buſhcl Eh in the Name of Rent au every Saturday; 
and it the fame, or any thereot, ſhall be unpaid or undelivered tor 
3 Days next atter any of the ſaid Feaſts, being lawtully demanded, then 
the iſe to ceaſe ; D. entered and was potiets'd, and C. being poſ- 
ſeſs d of the Reverſion, granted all bis Eftate and Latcreft therein to one 
W. R. for the Refdue of the Term ot 17 Years. D. artorn'd. One Queſ- 
tion was, Whether the Rent paſs d ro W. R. by C.'s Grant, of all his 
Eſtate and Intereſt. And it was reſolved by all the Juttices, abſente 
Popham, That the Rent reſerved by rf Leſſee for Tears, upon Demiſe of 
the Land for @ /eſs Term, is incident to the Reverſion ot che aatient Term, 


and paſſes well enough by the Words of (All his Efate) and it not, yet 
by the Words (Totum Interefſe) the Rent divided from the Reverſion 


= IS © 12 2 _—_ 
3 Juſtices, re Popham. Mo. 526. 694. Mich. 40 & 41 
El. KR. Dary . Aer of B ontenr fr Sond 

I2. to iſſue out of my Manor I out of my 
and Tenements in D. and &. and out of my Lands elſewhere to the ſaid Manor 
belonging. This Middle Clauſe ftands fo in Frame divided, that it thail 
charge my Lands in thoſe Towns, tho they are no Part of the Manor; 
and ap * Clauſe is incloſed with the Manor both before and after. 
Hob. 175. in Caſe of Stukely v. Butler, cites Finch's Caſe. 


' Wks 


(C) Rent Seck. Seen. 


and diverſe Days of Payment att 
Rent, — Seitin be had 
made and 


among other Thing) found Ar-carazes due 
en the Deviſor died, the Judg nent w33 4. 


2. if 


- 


n OO OS 
2. Na Rent be granted in Fee out of Land, and this [Land] be- $ © <- 

any Seilin of the Rent, deicends ro rwo Coparceners, and after <4 ge- 
12 150 of the one gives Seiſin of the Rent „ of the Cr. G t 


„pet this ſhall bind the other. 11 Car, B. R. between A- Jo. 4:3. 
gy bc Curiam, - A, + of Error in Wales this #'4 © 


; over- 1 
Pen a Man leaſes Land for Years rendering Rent, and dies, the Heir 
ſhall have the Rent; for this is Parcel of the Reverſion, and ſhall paſs 
by Grant of the Reverhon ; and yet it does not there, if it was re- 
ſerved to the Leſſor and his Heirs ; quod nora. Br. Rents, pl. 10. cites 


compelled by Decree in Chancery to 
Sack, which was deviſed by Will out of the Land, notwi 
Seinn had of it. Mo. 626. pl. 859. Trin. 43 Eliz. Ar 8, 

Trin. 44 Eliz. a like Decree was made in the Cale of Ferrars v. Tannet. C 


—B 


* * 


(D) Rent Charge. By what Yards it may be granted. 
1. IF Rent be granted Percipiendum apud Manerium de D. and if ir be See(B) pt. i 


Arrear he thall diſtrain in other Lands in the fame or other Coun. Nr Tho's 
ries; this is a Rent iſſuing out ofthe Manor of D. and not out of." Rene 


the other Lands, but the Oiltrels there is but a Paine. 4: E. 3. Sur ef i 
15. b. 41 AM. 3. Land, yet a 


to me, 
that if am not paid 20 5. Rent per Annum, that then I may diſtrain in bis Land in D. for 20 4. Rent 
amm; this is a good Rent out of this Land, and in Aſſiſe of i this Land ſhall be pl is View, Br. 
Rent, pl. 22. cites 10 Aff. 4 And if Rent be granted ont of the Land in one „ and if it be Ar- 
rear, that he may diſtvain in Land of the Grantor in another County, and he diſtrains and brings Aſſiſe, the 
Aſſiſe ſhall be brought in the firſt County; bur if both the Lands are in one and the ſame » both 
Lands ſhall be put in View. Ibid. | 


2. Ta Ban by Deed obliges himſelf 10 B. in Annuo Reddiru de See (B) fl 
tali ſumma at wg Annuatim of the Manor of D. and he obliges en = 
Manerium prædictum, & omnia Caralla in che Manor to the Dittrels 3 1 che 
this is a good Rent out of D. 46 E. 3. 28. b. Curia. =. 

21. cites 8 Co.cc 


Br. Charge, 
pl. 48. cites S. C. Per Finch. 


If a Ban grants, that if ſo much of the Rent be Arrear, the Br. Rens, 
ſtrain for it | this is a good Rent-charge, 2/15 <= 


— — w*; 2 


3. adjudged. 


8. 22. D. 41 


ſays the 


Grantee may have an Aſſiſe This by Conſtruction of Law will amount to a Grant ofa Rent out of 
the Land; for ſhould ir not do ſo, the Grant would be of little Effect, if the Grantee ſhould have a 
mked Diſtreſs, and no Rent; for then 

that it is often ruled, and reſolved that 
Res magis Valeac. 5 Rep. 24. a. Per 


he never ſhould have Aſſiſe thereof &c. And this is the Reaſon 
this amounts to a Grant of a Rent by Conſtruction of Law, Ur 
Cur. cites 5 E. 3. 12. 3 Al. 7. 14 Aff. 14. 16 E. 3. WEI 
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6, 18 E. 3 32. 26 Aff 38. 30 Aff. 12. 46 E. z. 18 32. 8 H. 4 19. 9 H. 6. 9. a. 22 HC 1 
44 b And that in nuch Caſe. the Grantee wall not have Writ of Annuit 8 p. ax rp Lin. 
— D. 22. b. 23. a. pl. 141. in Caſe of Core v. the Adminiſtrators of Woddye. S. P. By Portman, hi 
Got ns I REN IG GHRg Bs 4 at ſuch a Feaſt for 20 Years, I ſha 
have a good Action of Debt for this Rent, per Spilman. 


5 


But if a 6, Han grants to another, That whereas he has | 
— of tis Lands, that he hall diftrain for ir . 
* Fol. 425. if he has nor any * Renc luing out of his Land, this all create a 
Kent out of the Land where the Oiltrels is limited, Fitz. Na, 224 
Ying ont of (G) (but quere.) | 

Land, then this is be + Penalty in the other Land. 7 Rep 24. Burt's Caſe. 


See (B) pl.6. ». Jf a Dan grants and confirms to another 10s. Rent, to take 
| — and, which Rent he has ot the Grant of bis Falk: tho'he 

| TENT Fo, yet this ſhall create a 
Rent. 26 All. 38. 
8. Jf a Pan leaſes a Manor for Lite, rendring 51. R 
grants this Rent to another in Fee, To Have = Ds oor 
nant for Life, and that he may dittrein aſter the Death of the 
for Lite; Chis is a good Rent-Charge tho the Leſſee be dend 
the Rent commences. 26 Aff, 35. Per Wilby. 

9. Grant, That if 10s. Rent be not annually paid to F. N. that he might 
in in the Land; The Grant is a good Creation of the Rent. Per 

Br. Rents, pl. 14. cites 25 Aft. 38. 

10. If a Man by indented at this Day gives in Tail, or for Life, the 
Remainder over in Fee ; or makes a Feotfinent in Fee, and reſerves to him 
and bis Heirs a Rent, and that he and his Heirs may diſtrain &c. this is a 

 Rent-Charge ; Becauſe ſuch Lands &c. are charged with fuch Diftreſs 
by Force of the Writing only, and not of Common Right; And if one 

Indenture reſerves to him and to his Heirs a Rent wchout ſuch Clauſe 
o Dife; in the Deed, then ſuch Rent is Rent-Seck, for that he can- 
not diitrain for it; And it in this Caſe he was never ſeiſed of the Rent, 
he is without Remedy. Litt. S.227. Se 3 
11. Alſo if one ſeiſed of Land grants by Deed Pall, or by Indenture, 
a Tearly Rent out of che fame in Fee, or in Tail, or for Life &c. with a 
Clauſe of Diſtreſs &c. this is a Rent-Charge, And it the Grant be wich- 
out Clauſe of Diſtreſs, then it is a Rent-deck. Litt. S. 218. 

» 12, If a Decd be, That if A. of B. be nat yearly paid at Chriſtmas for bis 
; Life 20s. that he may diftrain for it in the Manor of F. &c. this is a good 
Serbe Rent-Charge, becauſe the Manor is charged with the Rent by way of 
- Bur Diſtreſs; and yet the Perſon of the Grantor is diſcharged of an Action 
of Annuity, becauſe he does not grant any Annuity to the faid A. of B. 
but only, that he may di. train for ſuch Annuity &c. Litt. S. 221. 
Sum of 1 in Judgment of Law the Manor is charged wich the Rent, but the Per- 
rantor cannot fra becauſe he m—_ no Rent, for that would charge his 
grants only, That the Grantee ſhould diftrain &c. which only charges the Land Co. 


7 


1 
'R 
8 


FAI 
4 
E Feb” 


| 


51 
fl 


Fr 
jo 


13. If a Man letts Land for Term of Life, and Tenant for Liſe char- 

ges the Land with a Rent in Fee, and he in the Rover/ron confirins the lame 
Grant, the Charge is good enough, and efiectual. Litt. S. 529. 

14. If a Man by Deed grants a Rent-Charge out of his Land 0 one jor 

Lie, and grants by the ſame Deed, That he and his Heirs may diſ- 

train in the Land for the ſame Rent; This amounted to a new Grant ot 3 

Renr in Fee-Simple. Litt. 148. a. | 


„ 


Cro. E 24. 1. A. ſeiſed of Lands, letts the fame at Will at 10 l. per Ann. 1B. 
Frin 33 Elin. and after by another Deed granted eundem Redditum to J. S. tor Lite, and 
B R.accord- afterwards the Leaſe at Will determined ; this thall not be intended Fun. 
— Lc. dem Numero, but Eundem Specie ; And adjudg'd, That the Rent Wi 
verlage. we 
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— a, 


wel anted for the Lite of the Grantee. 1 Le. 151. Trin. 2x 

Ein. C. B. Kirdler v. Leverſage. ö Kun oh 
16. Clauſulu Diſtrictionis is not ſufficient in a Grant to create a Rent; Noy 71. 5. C. 

Otherwiſe in a Devife. Mo. 592. pl. 798. Trin. 40 Eliz. C. B. Kingſwell Where the 


A Words were 
v. Cawdry . 5 22 A 
a 6 wy f 40s. 
tun. ont o all my Lands in N with a Clauſe of Diſtreſs able at the Fea ts. P: ö 
This is a god Deviſe of a Rem-Charge by theſe Words, b a — e Teal of vr Gr 
tent of tie Deviſor ia giving of a Remedy, and means to come to that Rent g 


17. Leſſee for 99 Tears, if he and A. & B. fo long lived, granted a 
Rent out of the Lands ro W. S. his Executors &c. tor the Relidue of the 
Term, 10 be paid at the Houſe of B. and if it ſboul be behind 28 Days, be- 
ing lacef ul deinanded at the ſaid Hoſe, then he ſhould forfeit 20 s. for every 
Dey it jo:tld be 1rrear ; and if behind for 6 Months, being lawiully de- 
manded at the ſaid Houſe, that zhex he might diſtrain for that and the Vo- 
nine Fane. Adjudg'd, That this was a Rear-Charge. Hutton 114. 
Mich. 8 Car. Lamb. v. Weit. 


. 


. 
* 


(D. 2) Rent-Charge, Grant thereof Good. In Reſ pect 
the Eftate of the Graitor. my 


1. A Tenit for Life, Remainder i» Tail Male to B. his Son and Heir 8. C Hurr. 
apparent, Reinainder to A. in Tail Male, Remainder to C. in 96. accort- 
Tu Male, Remainder tothe Right Heirs of A.— A. S. join in a Deel, _—_— 
by which A. grauted, aud B. the Son (being then under Age) confirmed, to 102. — 
.S. an Aunuul Reat of tos. per Ann. out of the Lands, payable Fial Name of 
early, with a Clarſe of Diſtreſs and a Nemine Peng of 208. for every Holbeach 
Month; A. & . aiterwards join ia a Fine to the Uſe of A. and his Heirs. 1 
A. made a Faß nent to W. R. the Plaincift, B. having Iſue living. The Tf u 
Queſtion was, Whether this Debt be chargeable on W. R. the Feoſſee? cited to 
Becauſe it was ute by Tenant for Life, aud confirmed by B. in R emainder, have been 
being within Age. The Court inclined in Opinion, That the Grant was fang d 
good, and ſhould bind W. R. the Feottte ; For tho? it was agreed to be dhe fit? 
void as againſt B. who was within Age, yet the Eſtate Tail being barr'd Point. o 
by the Fine, the Uſe whereof was limited ro A. and his Heirs, who which the 
the Rent, and W. R. coming in under all the Eitates of A. who _ ſcem- 
granted the Rent-Charge, therefore thall hold it charged. Bur with- ang they 
our Regard to the Matter ot Law, Judgment was given upon the faid, If this 
Pleadings. Cro. C. 103. pl. 4. Hill. 3 Car. C. B. Holt v. Sambach. bs 
give Judgment preſently, Het 74 Holt v. Sandbach. Hill. 3 Car. C A bur a DP. 


——_—_— 


(E) Where but a Penahy. 


1 IF tht Tenene by crrnmln Rea: ants by Tediitare to his Loot. ». 

"| That hemay df for the un Ren: val bis Land in the ſad f. 87 i 
2 as other Land; This not any New Rent createa, but 1 
— rs Fen x * 

: | per tor. Cur. 
6 F tho 
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Caales; iſt, ktirtier Tnat it the R b , il . NY 
The La flrkher, 1 the Reut be arrear, he thall diſtrain in his Manor of 
needs not Ties 12 $0 a Ecnalty n the Manor ol D. C9. 7. Butts 24. Con 
to make teu 1 C. 3. 21. | 
Conſt. uctien 
that this ſhalt amour to a Grant of a Rent; For here isa Rent expreſly granted to be iſſuing out of 
g out 
on u bat Lard the Dillrefs ſhall be taken; and the Law will not make an Exvofitio: 
Words and Intention of the Parties, which this way ſtands with the Rule of the 4 — — ay 
bis nu a eſt om bia uitas thi nulla Expoſitio contra Verba expreſſa fiende eſt. azdly, If in this Cafe the 
For it ite Grantee brings a Writ of Annuity, this ſhall extend only to the Manor of S. For u 
Grant of & Dilircfs in tie Manor of S. no Writ of Annuity lies, becauſe the Manor of S. is onl cha 
ed, and nat the Fer'on of the Grantor as to this; And for this Cauſe the bringing of a Writ of 8 4 
an the Ivrention of the Parties, ſhall do Injury to the Grantor to charge him twice. 241 
Caſe rhe Manor af S. in which the Diftre's is only limited, ſhall be fo another Coun! 1 1 
a:d Rome iy to compei the Tenant of the Land to pay the Rent. And it was ſaid, Thar there w. 
Dive: ſity in Rralon, thut the Law in Conſtruction ſhail make the Rent to be ifſaing oat of this 3 
it lies in the {ne County; and not when it lies in ſeveral Cou ties; For the Words in both Ca are 


8 F. For 3 2. Sof 2 Man grants a Rent out of the Manor of D. and gram. 
tue Manor of D a d the Parties have expreſly limired out of what Land the Rent ſhall iſſue, and v 
Mill amount to a Grave of a Rent out of the Manor of S. then the Grantor ſhall be twice e 
can. diſcharge the bianor of S. of any Rent; And fo the Law, by Conſtruction againſt the W 
een often acjudg'd, That the Rent ſhall not iſſue out of the tame, but the Diſtreß ſhall be as a mean 
all one. Co. Litt. 147. a — 7 Rep. 24. a. Per Cur. accordingly. Trin. 42 Eliz. C. B. in Burt's Caf. 


3. Tf Lord and Tenant are Fealty and Rent, and the Lord 
grants the Rent to another with Clauſe of Diſtreſs, and the Tenaat at- 
rorns 3 This is a Rent-Charge iſſuing out of the Land. 1 E. z. 21. 
27, 28. AdjudgÞ. 

4 If a Man grants a Rent Cum Clauſula Diſtrictionis, this is not a 
Rent-Charge, becauſe it is not expreſly granted, it the Rent be arrear 
that he thall diſtrain. 22 P. 6. 41. b. 2 


— 


(F) Ey what Jords a Diftreſs may bo init. 


See (B) yt. 1. JF @ Yan grants Rene our of the Manor of D. and further biads 
—D A... Manor „ 8 omnia Bona & Carallz tua in Manerio 
pl. 2.— fr. prædieto exiſtentia iſtrictionem; this is a gad Rent-charge to be 
| '% . > + | | — 
Ace ledled of the Goods and Chattels of the Yanor, 46 E. 3. 18. b. 
8 C. men- 
tions the Words of the Crant to be thus, viz. [oblige myſelf to A. B. and E. lis Wiſe, and the Heirs of 
their Bedies Firing in the annual Rent of 10 L which [ receive of my Manor of J. aud I obline my Hau 
aforeſ:id, and all my Goods and Chattles in my .Uanov af ore ſaid being, ad Diſtrincend per B- !licum Dimici Ro- 
cis, omnibus Appellatis re vocatis & aliis Juriſdict. Renunc. &c. And ſays it was ad 11'g d gan! Grant by 
the Words afoceizid, and that the Party or his Bailiff might diſtrain notwithtanding hee Words (Bale 
licum Lomini Regis) Ece, that theſe Words (my Goods and Chattles in the faid Manor being) is 2 good 
Diſtreſs; quod Mirum ; for when the Party is dead, he has no Goods, and Mirum ct tins Word {Red- 
aditum quem percifio) for it ſeems that after his Death or Leaſe determined, the Rent is determined; but 
cuzre if it be not intended a Rent of the Franktenement of the Manor; for it ſeems ſo, ard ah the Clauſe of 
Diſtreſs ſhall not go to the Heirs by any Word above. Br. Obligation, pl. 16. cites $ 6 
Chong, Je 5. citesS. C. And ſays, Quod Mirum in ſome Points —— Br. Expotition of Words, pl. 10 
cites 8 


2. A. was ſeiſed of Lands in B. and granted 5 Marks Rent ont of thoſe 

| Lands to C. for Life, the Remainder to R. for Life, ail atrer C. died, and 
A. the Grantor releaſed to R. and his Heirs all his Rig in tie Rent, and 
that if it happen the Rent aforeſaid be behind at the Terms &c it ſpal 
be lawful for R. bis Heirs and Affens, to diſtrain in the [aid enemonts &c. 
And it was alledged chat by the Death of C. the Rent was ended and de- 
termined by Skrene and in; for Rent which hd nit Fence before 
cannot remain; but Gaſcoigne and Huls awarded the Grant good, that 


he and his Heirs may dittrain, and fo affirm'd the firit Judgment; tor it 
Rent be grant.u for Term of Life, aud that the Grantee and bis Elurs may 
diftraiv, he has a Fee; quod nota z that the Clauſe of Diſtreſs ſounds in 
an (crit. Br. Grants, pl. 26. cites 8 H. 4. 19. 

z [fa Man grauts @ Rent with Clan e of Diſtreſs, he ſhall not diſtrain 
without more. Br. Garranrties, pl. 85. cites 11 H. 4. 41. 

„ A. grants a Rent-Charge payable ar ſuch a Day out of ſuch Lands, 
* fays 11 it happen the ſaid Rent to be Arrear ſuch a Day, and zo Di- 
ftreſs in the je Land then being fund, that he may enter and retain &c. 
5 jo 7 * = - . . 
thoſe ure Implicarive Words only, and Grantee can't diſtrain by Virtue 
of them. Ben. 19. pl. 29. Paich. 27 & 28 H. 8. | 
. In Ejectment one made a Leaſe for Years of Land, Part Fee-frmple ce 399. 
and Part in Leaſc for Tears rendring Rent, and that if it ſhould be behind Name of 25 
40 Das, that it feu te lamſ ul te reſt rain; and if there ſhould not be unnd v. 
ſuſicient thereon, taen to re- enter on the faid demiſed Premiſes. Re- Girmons, 
ſulved that this Word Reſtrau is not limited to any Thing which — 5 8 that 
mould be Rettrained, as in Land or Cattle &c. and theretore ir ſhall ar oy 8 
not be taken for Diltrain. Mo. 348. pl. 115 T. Hill. 13 Jac. Moody v. (Reſtrain) 
Garnon. was as much 

F | % as to ſay 

(Diffratn) and that ĩt Muil be accepted to be of the ſame Senſe. Sed Adjornatur.——3 Bulft. 153. S. C. 
Mich. 13 c. Coke held according'y, Tnat by the Word (Reſtrain) he might diſtrain. But after. 
warde P.ſch. 14 uc. the Cale being ur, ue. again, Coke held, That becauſe rotairg was mentioned for 
him to reſtrain, it was ror 500d — Roll. Rep 330. S. C. and there Doderiige J. ſaid, That had the 
Diſpuic been only tor the Kent, he wouid have i terpreted the Word (Reſtrain) to amount to Diſtrain, 
but the (Lue!tion now is of a Condition to defeat an © | 


—_—_— 


(G) To calum the Diſtrefs may be limited. 


x. IT Rent be graated to B. out of P. and bind this to the Diſtreſs by Br. Gra-ts 
che Batirtt of the King; this is a 599d Limitation of the Dt- F 2 
krels, but this does not give any Benefit co the King; hut the Balliff g. Charge, 


2. Ika Pan grants a Rent to another out of Land, and if the Rent 
be behind, chac a Scranger by Name thall diſtrain tor it; this Oiſtreſg 
is ot na Vatue. 4 Cf, 26. er Cand. 

3. if the ODiſtrels be limited to a — ſor the Benefit of the 
Grantce ot the Rent, yet the Orantes himſelf may diſtrain for it ; for 
the Strauger is his Servant in this, and what he may do by his 
Servant ie may do himtelk. 46 E, 3. 18. h. | 
4 Ia Pan devites Land to another, to find 12 Marks for a Chap- 
lain to Chant for his Soui in the Church of D. and chat if it be Ar- 
rear, the Pariſhioners and Parſon may diſtrain for it; this ts good by 
2 Cuſtom of the Pace, to compel him to pay it. 20 All. 


5. It A. be ſeiſed of certain Lands, and A. and B. join ia a Feoffment in But it B. 
Fee reſerving a Rent to them beth and their Heirs, and the Ferffee grant had been a 
that it ball be lawful for them and their Heirs to diſtrain tor the Rent 2 = 
this is a good Grant of a Rent to them both, becauſe he is Party to the — B. had 
Deed, and the Clauſe of Diſtreſs is a Grant of the Rent to A. and B. taken no- 
Co. Litt. 21 3. 8 ms ** 

tt 213. 


(H) Oz 
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AP (H) Out of what Land the Rent ſhall be ſaid 10 be iuing. 
22 
G 1. JF a Yan nts a Rent our of Land in one County, and that if the 
ds Kent iſſues out of the Land out of which it is granted, any 2; 

adjudged. © * 


Butts 23. h. 


Co. Lit 2. So it is 
14”. * County. 
A Rent 6 and if the 
T of the Land out af which — 
. Aſſiſe, | | it 
2 85 dee where the Diſtrels 1 limited. ® x Al, 10. 1 E. 21 and noe 
were 


the Grant was of 20. Ren out of an Organge of Land, to be taken by the Hands of the Tenant o 
ſume Land, and that if the —_—_—_ to be alien'd, ſold, or come to the Lord by Eſchear _ 
the Rent be any Way retarded, that he may diftrain in the Manor of D The Orginge was alien d, 
and the Rent Arrear, and yet the Writ abated in Aſſiſe, becauſe the Oxgange was not named. 


4 If the Tenant, who holds by certain Rent, acknowledg + 
.— dei. Fine ti the Lord, and binds himſelf to pay it in other Place 2 
Fer be te Land held, pet this Rent iſſues out of the Land heid. 20 Af, x 
Rent iſſuing Mudged. 


out of the | | 
other Land, but only payable there; nota. Br. Charge, pl 22 cites 20A. 1. 


Mo 544. pl. f. Ik a Man ſeiſed of Freehold Land, and alſo of Copyhold Land, 
723; Faſch. and by Licence Of the Lord makes a Leate of both, reſerving a Rent ; 
5 juſtices this Rent ſhall iſſue out of the Copyhoid Land as weil as gut of the 
were divided Othex Land; for a Rent may be relerved out of Copphold L aud, aud 
in Opinion, it iS (ch a Thing to which Reſort may be had tor a Litres, 
21 


at 
Br od Bench._—Cro. E. 606. pl. 6. Paſch. 40 Eliz. B R. Popham held, that the Rent ſhould be 
iſſuing out of the Freehold only, becauſe that is the moſt worthy, and of which the Common Lay rakes 
Conuw'ance; but laid they would adviſe thereof, and the other Juſtices ſpake not to that Point; Sed Ad- 
om r. Lvid. 662, 663. pl. 15. Mich. 41 & 42 Eliz. B. R. the ſame Caſe came on again, and 
opham held his former Opinion; but Gawdy, Fenner, and Clench held, That being made by the 
Lord's Licence, with one intire Reſervation, it iſſued out of both But by Dyer, Paſch 5 Eliz. in 
ſuch Caſe { No Mention beirg made of any Licence granted by the Lord] the whole Rent is iſſuing out 
of the Lnds at Common Law; for the Leſſor [by his not having ſuch Licence] has no Power to make 
ſuch Leaſe of the Copy hold, and therefore, as to that, the Leaſe is utterly void. Mo. 50. pl. 150. Anon. 


againit 1. 9 


6. It a Man grants 20 s. Rent out of his Mancr, viz. 10 8. by the Hands 
of A. and 105. by the Hands of B. yet one and the fame Aſfiſe lies, and 
the intire Manor is charged. Br. Aſſiſe pl. 476. cites 15 Aff. 11. and 
Firzh. Charge, 6. | 

J. In Aſſiſe of a Corody, it was faid for Law, that if a Charge be 

| — to take of a Priory ; all their Poſſeſſions ſhall be charged by this 

erm Priory. Br. Charge, pl. 25. cites 29 Af. 8. 

8. If a Man holds 10 Acres ot his Lord by 124. and 1 Acre by 1 d. by ſcrrrai 
Tenures, and he confirms the Eftate of the Tenant in both to bold ly 4.4. This 
cannot make one and the ſame joint Tenure, which was 2 Tenures before; 
and if this ſhall enure, ir ſhall be to give a d. out ot the 10 Acres, and 2 d 
our of the 1 Acre, ot which iſſued bur 1 d. before; therefore Quæte 

inde, and Quære, it it cannot enure to have 1 d. our of the 1 Acre, and 3d. 
ar the whole 4 d. out of the other 10 Acres. Br. Confirmation, pl. I. 
cites 9 H. 6.9. | 9 ; = 


Mich. 40. 41 Eltz. B. R. between Callius and Harding, adjudged by 


48 I 


9. Ina Writ of Entry in Nature of Aſſiſe of Rent, it was granted, that And i/ :e 
where the Prior and Covent of F. granted an annual Rent ot 40s. to the — a 8 47 le 
Matter and Conſreres ot R. from che Houſe and Monaſtry of I. to be paid Lond 6-4 
at fuch a Featt &c. that this thall charge the Houſe, and is iifuing our Of charged. Br. 
the Houſe, and rhe Houſe and Land upon which it ſtood were put in Charge pi 
View. Er. Charge pl. 14. cites 9 E. 4 20. 5 e 
ch ie is where luch Charge is aut of @ Mill, and after the ll falls, the Land upon which Cc. thall be 
chatzd. Br. Charge pl. 43. cies 9 E. 4. 20. | 


10. A. has Land named C. and alſo Land adjoining, which by Conti- 
| nuance of Occupation has been called C. and he charges his Land called 
C. This thall nor iſſue out of C. but out of the Land adjoining, called 
C. Arg. per Clerk . and Gent was of the fame Opinion. Mo. 230: pl. 
367. Hill. 29 Elis. in the Exchequerin Fanthaw's Caſe. 

11. A. ſeiled ot 21. Acre in Fee, and poſſeſſed of Wh. Acre for Years, The Rent 
grants a Rent out of both to B. for Life with Clanſe of Diſtreſs in beth. —— of 
'Tais Rent itlues only out of the Land in Fee, tho Wh. Acre is charged hold only - 
wich the Dittrels ; and if B. takes Lecſe of and Part of Wh. Acre, it is ho Becauſe the 
Sulpenhon of the Diſtreſs, but that B. may diſtrain in the Reſidue; For Rent being 
this is ut iſſuing ont of but to be taten ap Wh. Acre. Trin. 42 Eliz. 2 kor 
C. B. 7 Rep. 23. b. 24. b. Butt's Caſe. Freehold. 

| | | But if he hd 
granted the Rent aut of the Leaſehold Lands for the Life or B. then it had ĩſſued out of che Term, and 
the Land had been charged dur ing tae Term, if the Grantee had lived lo long. Co. Litt. 147. 5 


12. A Biikop ſeiſed of rhe Manor of S. laſed 20 Acres Parcel of the 
Minor to B. for 3 Lives readring Rent; and atterwards during the Lives 
leaſed all the Maier to C. rendring the ancient Rent. And it was adjudg- 
ed (Hobert and M inch being only preſent) that the Rent — upon 
the Leaſe to C. 1:tued our of the intire Manor; For if in Debt for the 
Rent the Leſſor counts upon a Demiſe of the Manor, omitting the Rever/ion 
1 Farrel, the Declaration is ill, and upon Noa Dimiſit pleaded, it 

| be found againſt him. Winch. 46. 57. Mich. 20 fac. C. B. Glou- 
ceſter (Bp) v. Wood. 3 

13. Leaſe for Years of Land in Poſſaſton, and other Land in Reverfion, B. ſeiſcd of 

rendring Rent, the Rent iſſues intirely out of both; and before the Re- 2 Acres, one 


verſion falls into Poſſeſſion, a Diſtreſs may be taken upon the (t ier Land r 11 
in Pollellion tor al the Kent. Jenk. 254. pl. 46. . — 
. makzs 


a Leaſe of both to a Stranger tu have the one in Poſſeſſion the other in Reverſion, rendring 20s. Rent yearly 

intirel,; Now this Reut mall [Je car of that in Poſſeſſion during the Term in A. and after it ſhall 

— 8 Wholc as one Entire Rent. Per Tanficld J. Lane 110. Hill. 8 Jac. in the Caſe of 
yer v. 


14. ITI make Gi/t ix Tail, Remainder in Tail rendring Rent, the Rent 
goes out of both, but it 20 H. in Tail rendring Rent Remainder to B. then 
it it goes only out oi the Eſtate Tail of A. Arg. Litct. R. 238. Trin. 5 
Car. in Beck's Caſe. 


H 2) Nature of Rent. Where the Nent ſhall be of 
the ſame Nature of the Land out of which it iflues. 


1. DENT reſerved upon Equality of Partition, the Tenant may di- 
: ſtrain for it of Common Right, viz. the Coparcener to — & ic 
is referved. Per Newton Ch. J. and Paſton J. and yer Paſton faid, That 
ir is not properly a Rent- charge. 2 pl. 6. cites 21 H. 6. 11. : 

2. If” 
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2. It Rent be granted ont of Land, which is cuſtomary, as Boron l. 
Eugli, Gaveltind, or where Dower is of the Mloiety &c. the Rent fall 
be of the Cuſtom and Nature of Land, tho the Reuc be granted out 6; 
che Land within Time of Memory, or at this Day, which was ſaid by 
Frezherbert and divers Serjeants, and not much denied, and thereſote in 
Demand ot the Rent by Præcipe * Ancient Den eſne ot the 
Land is a Plea; And Firzh. vouch'd 4E. 3. That a Feme was en- 
dow'd of the Motety of the Rent by Reaſon of the Cuflom of the Land out of 
which the Rent arvie. Er. Rents, pl. zo. cites 14 H. 8. 5. 


Cordition. 1 hes Cafes a Demand ts neceſſary [and if un 
@ (09 TIT a7” Hm 


- 14 grants a Rent to another payabie at certain 
1 22 N Arrear at the ſaid Feaſts — 


is 
Co. 


58 C. cited 1 ſo that 18 
F. © 5. Demand ; For 


pl. 1238. in 


1.1235. in the e, and in this Caſe thei jrecedents were 
Evgroel en. Bill. x Ja. B. Rot. 878. adjudgÞ tan 4 Demurrer be 
v. Crawley. any * — and Lang ford. 11 Ja. B. Hudlaliſten 
a Zet | 
rFebe Rent g. 27a Ban grants a Rent-charge to another ro de paid ar a Place 
i —— our of the Land, ſcilicet in Gray s-Inn-Hall, and grants further, I hat 
ace of the if the Rent be Arrear by 30 Days next after the Feaſts c. being law- 
Lani, be fully demanded at Gray's-lnn-Hall aforeſaid, then ic thonld be lawful 
Law requires gap the Grantee ro diſtrain. In Replevin, if Ocfennaint avows the 
7 — 7 the Littreſs in the Land, and alleges no Demand ot the Nent at Gray's 
A lan-Hall it i not good; For the Diffrels upon the Land camat be 
* Fol. g any Demand at Gray s. Jun all“ where it is crprefiy appointed to 
be demanded. Hill. 7 Car. B. R. between Darby aud Meijpain ad- 
meln Se, judged in tit of Error, and a Judgment given in Bank reverſed 
---1ar» Accovingly. Jutratur. Mich. 5 Car. Rot. 389. Mich. 16 Car, 
Place off the B. R, between Selden and Shirley. Per Curtam in Writ of Error 
Lad, then and the Judgment revert) 


#ur.23. in Judgment given againſt the Platmertf 
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nn _ : Tr. 8 Car. B. Rot. 333. Six F. Lamb's Kind v A- 
Cale. Pet Curiam upon Demurrer ; but no Judgment entet d. 3-7 ere 
boſden v. Dov. nes Pl. C. 70. b. Kidwelly's Caſe.—D. 68. pl. 23. Kidwelly v. Brand, — Cro. C 507. Smith 
v. Smiti. Contra Co. Litt. S 325. 202. ſays, That it is in Law a Nent, and the Feoffor muſt demand at 
the Place appvinted by the Parties at the moſt notorious Place there. — 4 Rep. 73. according to Co. 
Litt. Borough's Caic. ——- Hob. 530. accordingly. Hanſon v Norclitf. | 

Leaie of Vue rendring Rent at a Place certain out of the Pariſh with Clauſe that the Lea ſranld 
be cid cn Norpaywert. Adjudged that Leffor ought to make Demard at the Place, and then on Nonray- 
ment the Lene is void. Mo 453. Tuking v. — E. 415. S. C — — 2 in Error 
Cro L. 535. S. C 8 C. cited Arg. 2 Jo 33. ——— Noy 145. Anon. S C. W. ſaid, The 
Leior {ha!l not be compeiled to ſeek the Leſſee, and demand the Rent of him; but the Leſſee ought to 
«zE the Letior, and fo it hath been ruled before that Time. Daniel agreed expreſſy, and Warberton 


4 If Lord and Tenant be by certain Rent papable at a certain Cr»1cy v. 
Dap, if the Tenanc renders the Rent upon the Land at the Day, and 1 
none comes gh the Part of the Lord to receive ir, yet the Lord may 8 © an 

_ — . ü 

citrain for it upon rhe Lans without any Actual Demand aCcor- 
the j3crivia ot the Tenant ; For a Rent-Service is always in De- dirgiy, chat 
mand, and the Plate for the Demand ts the Land out of which it „ e e. 
ſites, ans it is not any corporal Servece to be done to any Perſon nt upen 
or dy any {Zerfon and the of the Tenant cannst alter the rh Lind at 
Place of the Payment; For the Tender of ſuch Rent is not mg e Dy is | 
terial till a Oemand. Hill. 15 Ja. B. between Cann and King/mele Rur il 
Wudged upon a Ocmurrer in a Repleom. HPobart's Reports. had tender d 
231. Same Cat. it u hen the 

| | : | Di'refs was 
taken, the Takirg ſhould be * tortious+-*$.P. Noy 23. in the Caſe of Forteſcue v. Jones Hrownl. 181. 
Patch. 15 Ja-. adjuiged accordingly. S. C. by Name of Crantley v. Kingſwell. — Noy 24 8 C. thur 
the Lord avow*'d the Diſtreſs for Featry due from D. the Tenant fai that D. nas dead ar the Day of 
taking the Diſtreſs; Ard this was held by the Court to be a good Piea But by Hoburd if the Lord 
demands the Fealty of B. and he refuſes and dies, yet the Lord may diſtrain after his Death. 
Cranley v. N. ivy fweil Hob 207 pl. 261. S. C adjudged accordirgly ; and Hobart ſaid, That the Diftreſs is 
bert a Lenard ard a Diſtreſs, and if the Tenant be there, and offer the Rent, he may nor diſtrain, and 
tierefore the! ent being due, and the Land anſwerable, he may demand it when he will at the Land; 
Eut where a Pert, or Re-entiy is joined to the Thing, there you cant ot take Advantage of rhe Pain or 
Forfeiture, withour a Demand at the very Time pre x d. And the Miſchicf were Grcat, for by this 
Conceit, if the Lord did not demand his Rent at the ve „he ſhould never diftrain after, without 
an Actual Demand of te Perſon of his Tenant ; Bur if the Tenant tender his Rert at the Day, or after 
to the Perſon of his Lord and he refuſe ir, I am of Opinion, That he ſhall not after diſtrain without a 
Demard of the Perth of his Tenant ; But rhe Caſe of a Rent-Seck Maund' Cate, Coke lib. 7. 29. 
ditters; For there, if Rent be not demanded at the Day, it muſt after be dema-ded of the Perſon; for 
there is no Remedy for that Rent, but an Aſſiae. Now a Man cannot be a Diſſeiſor, nor Damages laid 
upon him without a witul Fault | 

S. P. And after war is, at another Day, the Lord demands it, and diftrains for it: and adjudged good: 
and recovers Damages in the Aoxvry. For the Rent was a Thing i Demand and not in Render. Nox 
22. Forteſcue v. Jones. ä | 


— 


5. Bur if the Tenant tenders his Rent upon the Land at the Day, 
and after this fenders it ro the Perſon of the Lord, and he refutes it, d 
yo Heer wards diſtram for it pe On kram the Peron 
enant. Hobart 281. 

| for a reſerved 


6. In Action of Debt lies t upon a Leafe for If L. ee 
Bears without any Demand. Tr. 13 Ja. B. A. Per Coke, ſaid to dr 4» 
be Mes Deae's Caſe. Mudg d. a * r — -» 

he © 


Y» 
| ro 
re"der at the Day before Demand; But otherwiſe it is, where Leſſee is bound to perform Gorenants. Roll. 


Rep. 216. Trin. 13 Jac. B R. Moſes Dene's Cafe. 


”. Tf T difrain Tenant for Rent, and he is ready upon the 

Land, and tenders de Nes to me, and Iwill box rake it, but leave the 

Diſtreſs wich him, pet Y 1 at another Day for the ſame 

Rent. 20H), 6. 31. Per Mewton. | : 
3. Ik tie Tenant or Leffee renders his Rent to the Lord or Leſſor If Re- is 


at tte Day of Payment upon the Land, and he reluſes ir, per he may enters 


8 
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weT.-f- 0727 Diſtrain for it without any Bequeſt to the Derſen et 
ente, or Leder; Betaute it is not any Corporal Secvice, 

he cm + Of the Land. 20 9. 6. 31. 
did rain fer 


this Fer. t æ H ιι Temærd' of ile Perſen of the Leſſee. Jerk. 20. pl 38. cites 30 AM. pl. 38. 


9. Ard in the preceding Cale the Lord or Leſſor may diſttain fr 
tze Rent without any Demand upon the Land for the Rent; For 
the Ditto 1s a Demand i welk. Contra 7 E. 4 4. 20 . 6. 31. 
10. If @ Nan jeiſed ct a Rent-Seck, payable Annually at the Feat 
ot Eaſter, and at the Feaff no Lemand or Tender is made of the Rent, 
yct te may cume after the Feaſt to the Land and demand the Rent 
rho the Tenant be not there; pet if none be ready to pay the Kent, 
— 4 —— in Lo. 4 Allie = inalumch as ny 
chälty LNCS upon c ecover the Rent Dama⸗ 
Jes and Cots. C0. 7. Maund. 29. h. Refolv'd. * 
11. Eur mn the (aid Caie if the Tenant be ar the laſt Inſtant of the 
Feaſt ready upon the Land to pay, and be who has the Rent, nor any 
tor him, comes tu demand or receive it; In ſuch Caſe he that has 
tize Rent cannot come in the Ablence of the Tertenant and demand 
it, and is matze him a Dilletlor, and render Damages and Cote, 
without any Default in him. Co. 7. aun. 29. | 
Win l 
* 46s « 5 1 5 
— ton of the Tenant, Co. . Maund. 29. 2 
13. Bur in the ſaid Caſe a Demand ot the Perſon of the Tenant of 
the Land, out of the Land, is not ſufficient to make him a Diffeifor. 

14. Bur in the ſaid Caſe, ar the next Feaſt, if he who has the Rent 
demands the Rent with all the Arrearages upon the Land, tho it be in 
the Abſence of the Tenant of the Land, yet this fail be a Oiſſeiſin in 
Law to have Aſſiſe for the Rent and all the Arrearages, with Cofs 
and Damages. Co. 7. Maund. 9. 

15. I a Pan bas Seitin of a Rent-Seck he ougyze to demand the 
Rent upon the Land out of which it is to ve paid, to make a Diiſciin 
upon which to maintain an Athie ; For a Demand of the Perſon of 
him who ought to pay it out of the Land is not ſulicient, Mich. 
11 Car. B. N. Morrice and Price. Her Curiam. In Mei 
of S tror upon a Judgment given in Wales, where was fuund by 
Aue a Demand made, but not, where it was made and agreed pet 
Curiam, tt 1 be in Law upon the Land. But the Ooubt was, 


Whether this thail ve intended upon the Verdict. But alter it was 
- compounded, 


the Teng 
tit thugs 2 


Sg. " bal cited 17. Debt 
13 1; out of his Land 
1 


d dene k ity 245 arrear at fuch 2 Beat, 
is ſtated as 


a Demiſe, any Obligarion. 
rendring Shercs. : 


Renr, and 


the Breach was afſign'd in Nen-Payment of the Rent; But the Tenant reply d. That the Rent was "0: 


demanded ; and held good. But otherwiſe, had there been a Special Covenant fer Payment; For then 
the Obligor mult have pleaded the Tender ſpecially. | 1 


Rent. 485 
" Rent is reſcrved on a Leaſe for Years, in which are diverſe Covenants and a Bord for Perfor ee 


o 
of all the Covenants in fuch Leaſe, and the Rent is behind. The Bond is not forfeircd, unleſs the Leſ- 
ke makes a Demand for the Rent, becauſe he 1s to do the firſt Act, viz. To demand the Rent. Arg. 
Codb. 337. in the Caſe of Killigrew v. Harpur.— cites 22 H. 6. 5, 7.— Cro. E 332 Andrews v. Wood. 
Contra. Sed Adjornutur.— If Leſſee gives Bond to pay the Rent, he muſt pay it without Demand, but his 
tendring it on the Land is ſufficient, unleſs other Place is limited. Hob. 8. in the Cife of Baker v. 
un 
Rem payable off from the Land, and Leſſee bound on Condition to pay the Rent Secundum formam ©» 
m Indenture predict * Held per Cur. That the Leſſee ought to pay the Rent at his Peril without 
fend, Noy 16. Anon — Noy 53. Anon. makes a Difference, where the Leſſee is bound to perfi 
all Covenants in the Ind: 3i71.ve, ard where the Bond is expreſly to pay the Rent. In the firſt Cale the Leſ- 
ſor need ror demand the Rent; otherwiſe in the laſt. And Walmſly faid, That it had been ſo adjudg'd 
in this Court. Cites 22 H 6. 57. Hutt. 114. S. C cited. | | 


13. Leaſe for Veurs, rendring Rent, and is Default of Payment the Mo 291. 
Leaſe to be void ; Tho the Rent is not paid, the Leaſe is not void with- . 
out a Demand of the Rent; and upon Demand the Leaſe is void without g 
an Entry. But other wiſe of a Leaſe tor Lite. Jenk. 121. pl. 43. 

19. In an Avowry for a Rent-Charge Demand 1s not neceilary, tho it But if the 
was expreſs d in the Grant, That (is being demanded) he may lawlully Grant had 
diſtrein; Agreed per Cur. and that the Diſtreſs is a Demand. Hutt. 23. _— — 
Kind v. Ammery. — and cites it fo refolv'd in the Caſe of Beryman v. car ar furl 
Bowyer. a Feaſt, and 
| 8 | . | for a Month 
ther Demand, that then he may diſtrain, it is otherwiſe; For there the Diſtreſz is limited to 4. Month ar- 
ter Demand. Ibid. And fays, That it was fo adjudg'd. Tria. 3 Car. in the Caſe of Coppleſton v. 

Largford. 


20. In Replevin &c. one granted a Rent ont of certaia Lands to be paid 
at a Houſe o from the Lands, and that if it were behind, and lawfully de- 
mandcd at the Houſe, then the Grantee may diftraia. I he Queſtion was 
N bet her he mig ht d:ftrain on the Land without a Demand of the Rent? It 
was inſiſted, that a Diſtreis is a Demand in Law. Crawley J. inclined 
that there nreded no Demand; but the other Juſtices, and Banks Ch. |. 
inclined tat there muſt be a Demand; and Banks ſaid, That it is Part 
ot the Contract, and like a Condition precedent ; and as in that, fo in 
this, he ought to make a Demand to enable him to diftrain ; for till then 
he is not enabled by the Manner of the Grant (which ought to be ob- 
ſerved) to make a Diſtreſs. Mar. 147. pl. 218. Trin. 17 Car. C. B. Sel- 
den v. King, 


On 


(K) hs ſhall be ſufficient Demand. At what Place. Ser (te 


Houſe, 4 4. 
. Barns, rendring Rent; and for Defaul of Payment a 2 5 
Re-entry, if the Tenant be at one of the Barns to pay, and the Leſſor Biarg. blots 
other to demand the Rent, and none there be to pay it, yet the cines ;6 
Leffor cannot enter for the Condition broken, becauſe there was no De- Elis. 
fault in the Tenane, he being at one; for it was not for him to 
be at both Places 


may be well demanded upon | s. 

on a Leaſe with a Clauſe of Re- entry. Cro. E. 324. Paſch. 36 Eliz B. R. Nota in 

Biſhop v. Grant. 2 I 
| alc. 


6H 5. Bond 


—— 


— "i — 
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—̃ ·ſVD:8——— 


5. Bond for Payment of Rent reſerved is not ſorleited, unleſs there N 
Demand of the Rent upon the Land; but it the Bond be to — 
at a Collateral Place off the Land, it is otherwiſe. Per Popham. Ow. 111 
Paſch. 38 Eliz. pa Ry in Caſe ot Scroud v. Willis. OY 

6. A Demand of Renr of the Tenant out of the Land. is not ſufficient . 
bur if there is a Houſe 245 Land, a . of Rent on the Land, is 
7 bur for a Condition broken, ir ought to be at the Houſe. Co. 

tt. 153. | 

7. It ene Place be as notorious as another, the Feoffor has Election to de. 
mT 00 ws he N albeir the Feoſſee be in ſome other Part or 
the W ly to pay the Rent, yet that thall not avail him. Et ſic d 
Sumilibus. Co. Litr. 202. a. N YT 


wcky (L) A what Place it is to be demanded. 


Ir t to 
— 
ar tlie Place 
where it ts 
limited to 


B. R. bet! 
be paid; for 


tie limiting tween per Curiam, in Pr. of Erro- — 
ths TY (aid . that 13 to 2 
or tne »the appointed for Payment, Tr; 


dut of the 
Land, does 39 
not alter Da 2 — * | 
Nature or Quality of t ent, nor of any Thing incident thereto, but it is to all Intents a * 
out of the Land, and not a Sum in groſs; for it paſſes with the Reverſion as incident _m 1 
be ſuſpended by Entry of the Leſſor into any Part of the Land demiſed. and ſhall be apportionable by 
Recovery of Part in Waſte, or Entry into Part for Forfeiture &c. and ſhall have all other Qualities 5 
a Rent, as if it had been payable on the Land; and therefore the Opinion in Kidwetiy's Cafe, Pl. C. 
70. that he in Reverſion might enter for Non-payment of ſuch Rent, without any Demand, was uncrly 
denied SO Cur. in this Caſe ; and they ſaid it had often been adjudg'd contra. 4Rep. 73. a. Bo- 
rough's Cale. | 


The Dean 2. It a Han leaſes for Bears 
— Land in - — of — —— h of S. upon Condition, 
r, m le > ought to ianded ches. P. 5 Fa. B. R. bericen 
£::k 0.8. Knap and Welch, per Pophant and Tankeld, becauie the Laer has 
Bears, rendring Rent e out of the 
* Land, that is to ſap, at or in the Church ot C. 8 
W. be within and without the Church; for a Demand in the Church 13 


Wiccombe, 

rerdring not ſufficient, maſmuch as the Lee has Election to pay it in the 

Ker! e, Church, or out of the P. 5 Ja. B. R. betiveen Xp aud 
2 uriam. 

ral Church N e, per C | | 

of Chickefter, __ : | | | | 

upon fuch a Cor dition; it was by the whole Court, That the Demand cue te be made in the Ca- 

thedral Church of Chicheſter, a it was of the Land leafed. And the De- aught to be mide 

at the Setting of the Sun the laſt Inſtant of that Day, and when he made his Donn! he engt ts and 


ill, and not walk np and down ; for the Law did not allow of walking Demands, as Popham fiid, and 
e oug!:t to make a formal Demand. And * Demand ought to be mede a: that Part ef the 
urch where the greateſt and moſt going in is. 133. Paſch. 5 Jac. Knap v Bier [ewelch. 
The Demand muſt be upox the Land, becauſe the Land is rhe Debtor, 
Ec that is the Place of Demand appointed by Law. Co. Litr. 2or. b. 
$5. It the King makes a Leaſe tor Years, rendrins 2 cat payable at 


Mo. 404 pl. 


50 his Rece ipt as Meſt miuſſ er, 4 after tlie King grants the Ac derſicn to ano- 


cher, 


2 
2 
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ther, and his Heirs, the (zrantce ſball demand the Rent the Land, and and ferms 
not at the King's Receipt at Weſtminſter; for as the Law without ex- w >< SC * 
preſs Words, appoints Leſſee in the *＋ 2 Caſe to pay it at the accordingly 
King's Receipt; ſo in the Caſe of a Subject, Law appoints the De- Paſch. 38 
mand to be upon the Land. Co. Litt. 201. b. Eliz. Bur- 


5 a . . rough v 
T:y!lor — Goldsb. 124. pl. 9. Hill. 43 Eliz. S. C. adjudg'd accordingly.—Cro. E. 462. pl. 13. S. C. 
Tach 38 Eliz. B. R. adjudged accordingly——-4 Rep. 72. b. S. C. by the Name "Lack 's Caſe 
ad;udg'd accord ingly. 


6. He cannot demand ir at the Bark-deor of the Houſe &c. But the If the Feof 
Demand mutt be at ;he Fere-dour, becauſe the Demand muſt ever be made for demand 


at the moſt notorions Place, and it is not material, whether any Perſon be mn 1 


ö Ground 
there or no. Co. Litt. 201. b. * 


is not mo 
votorionsy as at the Pack- door of a Houſe &c. and in Pleading the Feoffor allege a Demand * at 
the Houſe, the F. cttee muy traver'e the Demand, and upon Evidence it ſhall be found tor him; for 
that it was a void Demand. Co. Lit. 202 a. 


1. Albeir the Feoffee be in the Hall or other Part of the Houſe, yet * It was 
the Feottor necd cr but come to the Fore-door, tor that is the Place appoint- he!d per 


ed by Law, albeit che * Door be open. Co. Litt. 201. b. 2 4 
Houſe ren- 


dering Rert, and for Non-payment &c. ir is not ſufficient to demand the Rent at the Door of the 
Houle, if ii be open, but the Leilor muſt enter into the Houſe, and there demand it; So if a Leaſe be 
wace of Land, the Leflor mult enter into the moſt notorious Place of the Land, and there demand it, 


Ex relatione Founraine, incerti Temporis. Cro. Eliz. 15. Paſch. 25 Eliz. C. B. Anon. 


g. If Feoſſment be made of 2 Nond only, the Demand muſt be at the S. P. D 329. 
Gate of the N cca, or at ſome High Way leading thro' the Wood or other 212. 


lich. 
moſt notorious Place. Co. Li. 202. a. _ > 


Dean and 


Chapter of Glouceſter's Cate. 


9. If the Rent be reſerved to be paid at any Place from the Land, yet it 
is in Law a Rent, and the Feofior mutt demand ir at the Place appointed 
by the Parties, obſerving that which has been faid before concerning the 
moſt notcr16:25 Place. Co. Litt. 202. a. 

10. The Buhop of Exeter leaſed certain Lands in the County of Devon S. C. accor- 
for Years, renaring Rent payable in Exeter aſoreſaid, with Clauſe of Re- dingly, = 
extry , and the Pyſop had a Palace in Exeter atorefaid ; It was the Opi- ſane Word- 
nion of the Juitices in this Cafe, That the Rent ought to be demanded Bendl. 59: 
at the ſaid Palace, and not elſew here; and that if the Leſſce comes to the pl. 99.— 
Common Gate of the ſaid Palace, and there tenders the Rent, it is a good $7, 4 
Tender without more, be the Gate ſhut or cpen, notu ithitanding that the * 

Biſhop be within the Palace, and that neither he nor any of his Servants and in Tori. 
be at the Gare to receive it; tor the Leſiee is act tied to open the Gate dem Verbis. 
of the Palace, it it be ihut; nor fo enter into the Palace if it le open. * cited 
3 Le. 4 pl. 9. Mich. 4 and 5. Phil. and Mary in C. B. Eliot v. Neu- N. . 
comb. | — 2 16 E 
The Precedent was view'd, and it was of Lands in Cernwal; But the Rent made 2 * 
without limitir g any Place certain, and the Demar d was alleged for the Biſhop to be made Apud Pa- 
latium Epiſcopi in Civitate Ex & quod nullus illuc venir ad ſolvend. cc. The Leſſee alleged a Readi- 
neſs to pay rhe Rent Ad magnum & communem Portum Palatii prædicti, and Iffue was joined upon this 
Foint and not upon the Demand, and found for the Leſſee againſt the Biſſ op, who by his Servant made 
the Demand In Aula Palatit rantum. But the Demand in this Caſe was not mate rial by the Opinion of 
the Juſticcs in the Time of E. 6. in Bridewelt's Caſe Ideo Caſus ſupra ditlert &c. 


It. Affiſc was brought of Rent-Seck granted by A. to B. his Son in Fee, 
Ming vut of one Heuſe in L. and payable in another. The Rent was de- 
meaded at the Hcuſe out of which it ſued; And the Queſtion was, It the 
Lemand was good, being made there, and not at the Houſe where it * 

payable 
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payable. Reſolv'd by the Ch. J. and Cooke J. at the Aff ſe, aſter Ad- 


vice had with the other Judges, That it was a good Demand. Cro. C. 
50%. pl. 12. Trin. 14 Car. R R. Smith v. Smith. wm 


. 


() Place ＋ Payment. At what Place he is bound to 


pay or receive it. 


Sid. % 1 be Lord not bound to | 
: 427. 122. — , 


1 Hobbs v. Eſcot. 
Lord is not bound to receide the Rent in Court up 
12 has avow'd for the Bene. Becauſe of Comet 
Righe Rent is not payable unlefs upon the Land. 7 D. 4 18. 


f 
87 
1 


3. If the King makes a Leaſe for Years rendring Rent, without limiting 
any Place, or to whoſe Hands 2e the Leſſee may by the Law 
pay it either at the Receipt of the Exchequer, or to the Hands of the 
Bailifts or the King's Receivers authorized by him for that Purpoſe ; and 
therefore the ſpecial and uſual Limitation for Payment of the Rent in 
ſuch Caſes, at the Receipt of the Exchequer, or to the King's Bailifis or 
Receivers &c. 1 no more than the Law would have implied, had 
not been mentioned, and theretore are only Surpluſages. And tho 
the Clauſe at the Receipt of the Exchequer Ec. apud Weftm. yet that being 
Affirmative and Declaratory, it is not requiſite that the Receipt be held 
at Weſtminſter; for if it be held in any other Place, the Rent muſt be 
paid in ſuch other Place; and this the Law implies. Reſolv'd 4 Rep. 
73. b. Paſch. 38 Eliz. B. R. in Borough's Cafe. 


—_—. * 


(N) A ubar Place he may pay it. 


Rent iſſuing out of the Land, if it be paid and accepted at a 
Place out of the Land, is go. Contra 49 E. 3. 6. 
22 Solo re 
of Re- entry yment, ent is paid ee at 75 
but not at the Place Men once accepts, hs being privy ro the Deed) 
is a good Performance of the Condition. Where the Condition is to be 
mm + „e it might be otherwiſe. Per Powell. 

3 Chan. Caſes 68. in Caſe of Bath v. Mountague, cites Co. Lint. 212- 


(o) What | 


E „ — — 1 ** 


Rent. 


(o) What ſhall be a good Diſcharge of Rent. Evidtius. 


„I Leſſee for Years be, Rent, Eviction by an elder Title 8. C cited by 


| ſhall be a good Diſcharge of all Rear which ſhall incur after. 20 1 Peri. J, 
Þ, 6. 20. b. bo Eo 
there miſ- 


4 as 20 H. 6. 22. whereas it ſhould be as in Roll here 20 H. 6. 20. b. and is pl. 15. —— of 
„ 30% 205-090 EFASS Rent dus before the Eviction. 2 Vent. 63. in the Caſe of 
ton v. Bo | | 
9 Debt for Rent on a Leaſe for Years, but before any Rent due the Land was evicted upon an eigne 
Title, the Defendanr pleaded, He ow'd bim not l ing. He cannot give the Eviftion in Evience, but ſhould 
have pleaded the Eviction &c. and concluded judgment if Action. Per Dyer, Manwood, and Moun- 
ſon, and they denied the Opinion of the Prothonotaries to the contrary. 2 Le. 10. pl. 14. Hill. 20 Eliz. 
C.B. Wingfield v. Seckfurd. — 


their Bodi n, the | and aſter 
Aug A rogdarde dog log Mod te of ' rhe 
King in Fee after ing grants it in Fee to the Baron, rendriug 
a Fee-Farm ent; and then the Baron dies, and the F 
Force of the Statute ot the 32, and is remitted to an Eſtate a 
Poltbiliy by which the Eftre of the Hetr of the Baron is evicted 
tor thc Life of the eme. eds bon have the Fee-Farm Kent 
ng the Lile ofthe Feme; by the Letters Patents it was 
prelentlp, and the King may diſtrain by his Præœrogative in any 
otizer Land of the Heir for the Rent; As if the King had ed the 
Inheritance after the Death of the Fe'ne, reſerving a Kent imme⸗ 
diatelp. Co. Magna Charta 681. cites 4 © 5 Eltz. in the Exchequer, 
Beaumont 83 Cale. Juſtice Dalliſon's Reports, 5 EL. | 

3. If Dilicitor leaſes for Bears rendring Rent, and after certain 8. C cited 2 
Days incurr'd Diſſei ſee re- enters, pet this ſhall not diſcharge the Rents — 1 
incurr'd before; For Leſſee is net puniſhable by Treſpaſs for the Banton v. 
Peine Occupation. 20 P. 6. 20. h. _ 

4. 

4 It a Pan acknowledges a Statute to B. and after makes Leaſe for Hob 82. pl. 
Years to C. rendring Rent, and after the Statute is extended, by which 108. S. C 
the Land is zvicted, yet this ſhall not diſcharge any Rent due betore 
the Libere execured. Dobart's Reports 113. between Sir Richard 
Grob am ant Thornborovgh. 

5. Debt upon Leaſe of a Ward, rendring 201. Rent per Ann. till full $ where 
Age, by Deed, the Defendant ſaid, That the Plaintiff had the ſame Ii ard Diſſeiſer lea- 
1 the G¹t o, W. N. for bis good Service, and that before any Rent due the lar — 2 

laintiſſ di parted cat 4 the Service of the faid W. N. by which W. N. en- 22 14 
ter'd, 1 Si Actio, and a good Plea. Bt. Dette, pl. 39. cites 45 — & where 
E. 3. g | a Man enters 


the Leſ- 
Ibid. 


for and Leſſee for a Gondition depending upon the Eftate of the Late 


6. Debt upon a Leaſe * Years of a Vicarage S. ftr 2 Tears rendring 
10 l. per Ann. and for the Arrears of the 2 Years he brought the Action; 
The Deſendant (aid, That the Ordinary ſegueſtred for Noa-Reſidence of the 
Plaintiff, tefore any Rent due, and ouſted the Defendant, and held the 
Church by the 2 Years, becauſe the Plaintiff was not reſident by the 2 
Years, and *twas doubted if it be a Plea ; wherefore the Defendlant 
ſhewed, That the Plaintiff reſigned before any Day of Payment. Et Ad- 

Jornatur. Br. Barre, pl. 77. cites 5 E. 4. 28. | 
J. Ita Rent be granted out of the Manor of D. and that the Grantee may 
diftrain or it ia i Murer of &. if the Manor of D. be recovered by an _ 
6 1 | er 
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deer Title, all the Rent is extinct, but if the Maucr of F. in whi | 
Diſtreſs is limited be evicted, yer all the — — Co. 8 
8. Rent awarded on a Submiſſion by Recognizance to Arbitration, 
ſhall not ceaſe by Eviction of the Land. 3 Le. 58. pl. 86. Mich. 1 

Eliz. — 2 Tretham v. Robins. * 

9. It Debt for One Ha Year's Rent be brought, and Defenda 

Eviction betore the Half Year was out, this will not avoid —— 
Rent, becauſe for that the Action was attach d. Per Cur. 2 Show. 302. 
Mich. pl. 374 36 Car. 2. B. R. in Caſe of Poole v. Archer. | 


_ 


© Vere 4 


— 


(P) Ren. What is, and what a Sm in groſs. 


1. Li Erffment was on Condition, that Feoffee and his Heirs ſhall pay 4 
Rent to a Stranger and his Heirs, this is a good Condition, yer 
ſuch Payment is not properly Rent, becauſe it iſſues not our of Land, 
and an Aſſiſe lies not tor it, yet if it be not paid the Feotfor ſhall re-en- 
ter, and the Feoliee ought to ſeek the Stranger; tor the Payment is but 
of a Sum in groſs. Litt. S. 345. | 
A. by in- 2. Lefiee for Years by Indenture covenanted and granted to pay an. 
G_ den nally for the Tenements, during the Term, a Rent at ancther Place, and thut 
for - Years #f the Rent or Service be Arrear, tho" it le nat demanded, that the Lege 
to B. and by ſhonld be void, and that Leſſor might enter. It was doubred whether this 
the ſame was a Rent or a Sum in groſs. See PI. C. 131. b. 6 E. 6. in B. R. Brown- 
Deed B the ing v. Beſton. 
Leſſee coxe- TY ; | 
warts Ofc. <ith A. bis Heirs and Aſſigns, that he, his Executors &c. «ill pay to A. his Heirs and Af. 
ſigns 75 l. per Ann. This is a good Reſervation of Rent, and not a Sum in groſs ; for it is by Inden- 
ture, and their Intention was to have it as a Rent, and the Words of an Indenture ſhall be accounted 
to be his who may moſt properly ſpeak them. Ow. 151. Mich. 8 Jac. Alfoc & Dennis v Henning, als. 
Jennings. Attoe v. Hemmings. S. C. 2 Bulft. 28 1. adjudged accordingly —— The Words of the In- 
denture were, That in Conſideration 2 Payment of the Rent herein after mentione a, he leaſes, and after R. 
covenanted to pay 75 L. per Ann. Coke Ch. J. wondered it could be a Doubt in Pl. C and 
thougut it was clearly a Rent; for a Covenant is the Agreement, and Words of both; bur Cæteri nil 
dixerunt. Roll. R. 80, 81. Mich. 12 fac. B. R. Althow v. Heming._—D. 275. pl. 49. S. P. Re- 
ſolved in the Court of Wards. Ld Dacres's Caſe. | 


It is a Con- 3. A Man had a Warren in Fee extending into three Towns, and 
_ — * | leaſed rhe fame by Deed to another, rendring Rent; and after warde 
260 Pie granted by Deed the Reverſion of the whole Warren in one of the ſaid 
20 Eliz. and Towns to another, and the Leſſee attorned; it was holden by all the 
ſeems to be Juſtices in C. B. That neither the Grantor nor the Grantee ſhould have 
S. C. being any Part of the Rent during the fame Term, becauſe no ſuch Contract 

in e cin be: joned. 3 Le. 1 E. 6. in C. B. Anon. 
very fine can be apportioned. 3 Le. 1. pl. 1. 6 E. 6. in 

ords. — | 

And 26. pl. 59. Hill. 6 & 7 E. 6. Anon. 8. C. accordingly. But the Reporter ſays Quere bene of 
this Cafe ; for it ſeems that the Sum reſerv d is not any Rent, but due annually to be paid ro the Leſſor, 
and in him is merely Debt, tho' the Time ot Payment is mentioned to be annually ; and then it is like as 
when ore leaſes Land jor 20 Years for 400 J. to be paid as follows, viz. every Year 20 J This is meerly a 
Debt to the Leſſor, and executed in him not enſuing the Nature of the Reverſion; ard therefore if the 
Leſſor grants the Reverſion of Part of the Land, and the Tenant attorns, yet th intire Debt remains, 
bur if it was Rent, then the Reverſion and the Nature thereof draws the Rent after ir, which perad- 
venture will not ſuffer an Apportionment when the Reverſion of the Acre leas d is convey er.———Noy 
60. Anon. ſays, This is not a Rent but a Seigniory in groſs, due by Reafon of the Contratt. 


If aRentis 4. Baron and Feme make Feoffment to A. and A. covenants to pay anawal- 
_ _ 28 Rent. Baron dies; Feme the Rent, yet this has not at:. 
in Pee, che: fm d the F becauſe it is bur a Sum in groſs ; but ocherwiſe 
there is no had ir been a Rent. Arg. Roll. Rep. 81. cites D. 10 Eliz. 275. pl. 49. 


Reverſion | 
in Feoffor, yet it is a Rent, and recoverable by the Name of a Rent upon the Contract. Per Curiam 


+ 
Carth. 162. in Caſe ef Newcomb v. Harvey. F Leaſe 


IS Leate of a Zavern, aad Flate, and diverſe Utenſils ; Leſice coornanty Bu 5 Lak 

to account Monthly lor every Tun of Wine he thould fell there, and pay *f Seng wen- 

| him 30 5. for eder) Tun fold there; this is as a Rent reſerved, and in N £ — 1 

ture ofa Kent. Arg. Bur Judgment was given againſt the Plaintiff on ano- Rent. See 

ther Point. Cro. E. 62. Mich. 29 & 30 Eliz. B. R. Gallies v. Oy. 
| | | ) PL 5. 

' Deviſe that A. ſhall have the Land, and that all pay yearly to the Cro. E 128 
15 ot 1 Teſtator 12 l. during her Lite 2222 of her pl. 3. Bk 
Dower. Per Cur. It is a Rent, and not a Sum in groſs. Le. 137. Mich. 3 Elz. S C 
zo Eliz. C. B. Goflin v. Warburton. S. C. by 

| | Name of 
lee v. Warburtan. A. has 5 Sons, and leaves Land to each, and devi i 
NN eve ADORED GEN 2 
rent of tie 40 1. her in to bis Wife, This is quaſi an annual Rent our of the Profits of the Land, and 


no Sum in gros. Cro. Car. 159. pl. 7. Paſch. 4 Car. B. R. Anſley v. Chapman —- Jo. 211. Ameſley v. 
Chapman, S. C. but not & P. ö a . 


. A Rent cannot be reſerved out of 2 Common or Office, or other 8. P. By An- 
Thing which lies not in Demand [ Demeſne] in which an Entry can be derfon, 2s 
made, unleſs it be out of a Mecſazlty, as 1 H. 4. and that by the Poſlibi- 2 the Com 
liry of EIcheat. Noy. 60. in Caſe ot Lovelace v. Raynolds. y 

| as to the 


Mefralty, and that a Rent-charge cannot be our of a Meſnalty; but that tho' in the Caſe of a 
Common i: be not a Rent, yet a Liſtreſs may be taken for it, as 26 H. g. is, becauſe the Commonce 
hath a Beneſit thereby. Cro. E. 546. pl. 19. 39 Eliz. C. B. S. C. 


8. Tenant fer Life levied a Fine to Revenſoner in Fee, and declared the 
Uſes to be e Condition that the Conuſee and his Heirs pay him zo J. per 
Ann. tor his Life ; this is not properly a Rent, but quaſi, a Sum in groſs, 
and is not iil uing out ot the Land; tor there is no Place appointed for 
Payment thereoi, and therefore the Conulee muſt ſeek our ra2 Conuſor, 

and pay him. Cro. E. 688. pl. 23. Trin. 41 Eliz. C. B. Smith v. W arren. 
| A Leaſe for Years, paying for a Fine 20 J. This is a Sum in grots, 
and fall not paſs with the Revertion. Winch. 47. Arg. cites Rawlins's 


10. Leaſe for Years in Reverſion after a Leaſe for Life, rendring Poſt Sid. 437. 
Principium inde a certain yearly Rent, and two Days Work in Harveſt, my Op) the 


Reddeado inde 3.1. Nomine Herioti poſt mortem of the Leſſees, or either of Hangon v. 
them, and rendring 2 Capons at Chrittmas, Poſt principium inte. Per Carve, ad- 
Keling Ch. J. This is a Sum in groſs, but per 3 falt contra. Vent. gr. Judged ac- 
Trin. 22 Car. 2. B. R. Lion v. Carew. cordingly. 


BY + ' | 
Langan v. Carn S. C adjudged ccordingiy. 


11. Rent reſerved out of a Portion of Titbes, whether a Rent or a Sum Lev. 308. 
in groſs? Vent. 93. Mich. 22 Car. 2. B. R. Dean and Chapter + — 
Windfor v. Gower. ſcemed to 

3 thinł it a 
Rent incident to the Reverſion, and that the A ſignee is bound to pay it; but it was not adjudged, be- 
cauſe two Exceptions were taken to the Plea, and the, Reporter thinks they were not willing to deter- 
mine the Matter of Law. 2 Saund. 302 to 306. Hall. 22 & 23 Car. 2. S. C. 


12. Rent reſerved on Afgument of a Term for Tears of a Houſe ; this is It is not at- 
a Sum Bre have been by Deed. Allen e Ar — 
57. Paſch. 24 Car. B. R. Spathurſt v. Minns ever- 


ſton, bur is 

| due by Con- 
tract only, and is di charged by a Releaſe of all Demands. Cro J. 487. Wirton v. Bye ——The Plain- 
tif being Leſſee fur Mears, aſſigned over his whoſe Term by Indenture to the Defendant rendering Rent, and 
an Action of Debt was now brought for the Rent in Arrear. The Detendunt pleaded Non conceſſit & 
hoc &c. Ard upon a Demurrer do this Plea, it was objected in Behalf of the Detendant, Thar this Ac- 
tion would rot lie, becauſe the Sum reſerved was not D Rent, but a Sum in groſs, the Plaintitl 
having aHgned over his whole Term, and by Conſequence had no Reverſion, and therefore the Action 
ought to be for a Sum in groſs the Contract, (and nor Debt for Rent) and rhat would not lie till 
the laſt Da expires. To which it was anſwered, and fo reſolved per Cur, Tat this is 3 Rent, — the 


— — 2 — 


— 
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Plaintiff had no Reverſion, and the Plaintiff had Judgment. Carth. 161, 162. Mich WTI 
Newcomb v. Harvey. | J ot, 268. ck 2W.GM Eh 


2 Lev. So. 13. Tenant forTtars ſurrendered to the Leſſor reſerving a Rent. This 

1 a good r 
Carth. 162. was incurred, wherein it was teſerved to be paid ; For it was inthe Na. 
in the Caſe ture of a Rent, and not of a Sum in Groſs. Vent. 272. Trin 27 Car. 2 
sf Newcomb B. R. Cartwright v. Pinkney. . 


4 Reſervation is good, tho“ without Deed. Per Hale Ch. J. Vent. 242. in the Cafe ow; 
5 Pinkney cites Manly" Cale, awd the Caſe — _ Caſeof Wilton 


14. A. grants bis Land for a Year to B. B. agrees to pay ſomnth for it 
thiss » Sam in fe Alice Indebiratus lies. N Bales J 
Show. 36. in Caſe of Shuttle worth v. Garret 

15. Rent reſerved on a Leaſe of a Tal- Paſſage ona River; Reſolved ir 
is not a Rent, for it is out of an incorporeal Thing, and an expreſs Cove. 
nant to pay it. a Vent. 67. Trin. 1 W. & M. C. B. Baynton v. Bobbet. 


ooo 
— — c — RN 4 


(QO) Sam in Groſs. Remedy for it. 
paying the Lord a Penny a Tear far it; the 


1. T Enants have 
Lord cannot have Debt or Diſfrein tor it, unleſs it be Prefcrip- 
tion. Noy. 60. Lovelace v. Reynolds. cites 26 H. 8. cap. 3. 

2. Debt for Rent reſerved upon the Leaſe of a Warren of Conies; The 
Defendanr pleaded that the Plaintiff had plowed a Field Parcel of the 
Waren, by which the Conies had not ſufficient Patture. Per Cur. 
(abſence Anderſon) it is no Plea ; For it is not a Rent bur a Sum in 
Groſs, due by Reaſon of the Contract, and therefore che Entry, or Uſer 
of that Part is not any Swſpenſfon. Noy 60 Anon. 

3. Where there is a Nent reſerved, and a Covenant alſo for other Money 
in the [ame Deed, Debt will nor lie for the later; As if I demife 20 Acres 
reſerving 20 I. per Annum, and further agree with him in the fame Deed, 
that for as many Acres as he ſball plow up, he ſhall give 105. more per Ann. 
for each; This laſt Sum is no Rent, and an Action of Debt will not 
lie ſor it. Per Holt. 12 Mod. 73. Trin. 7 W. & M. B. R. Anon, 


— — —_ 


(R) Yhat ſhall be fad to be Part of the Rent. 


if 
Brooke fays the Reaſon 
y 


H. 6. 39. 

Rent 4 J. and A. by the fame In- 
dare & Reddere to B. the Leſſee and 
age; This 38. 4 d. is by Way of Govenait, 
2 Jac.Re- and principal Rent to be retained by Way ot Detalcaties. 
folved ac- Yelv. 42. Hill. 1 Jac. B. K & Trin. 2 Jac. Chambers v. Maion. 


- cording| | 
_—— 
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S) One 
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(S) One or ſeveral. By Grant. 


1. HRE E Coparceners made Partition, and the one granted to the w 
100 s. Rent by theſe Words following viz. 308. to the one, and 50 5. 10 a | 

the other, and yet this is one Rent, and not ſeveral Rents. Br. Rents 4 79. cites 

pl. 18. cites 29 Aff. 23. | e 


3 ces 
Hob. 17 2. in the Caſe of Stukely v. Butler. 


2. Tenant for Life granted a Rent-Charze, and he in granted a- 
nut her Rent-Charge ; The Tenant for Life ſurrendered, he in Reuerſion 
ſhall hold the Lands with 2 Rents, and as to one he ſhall be 
Tenant in unple, as to the other he ſhall be only Tenant for 
Life. D. 10. b. pl. 35 Trin. 28 H. 8. 22 

3. It a Man be ſeiſed of 20 Acres of Land, and grants a Rent of 20 5. 
percipiend” de qualibet Acra Terræ meæ, (chat is) out of every one Acre of 
my Land, this is a feveral Grant out of every ſeveral Acre, and the 
Grantee thall have 20 L inall Co. Lint. 147. b. n Z 

Where the intire is or ont of 2 Things, one 

whicd is wot chargeable, and 1— a (Viz.) i dE. 15g 77 
of the Rent to one of the Things and Part to the other, yet the Rent ED 7 
ſhall be intire, tor there the (Viz.) would refer the Rent ro Thing which It A. grans 
is not anſwerable for the Rent, and fo by Colour of Dittribution a Rent of 52. 
would extinguith ir, which is t, and fo the (Viz.) is void. Per of 2 llia- 
Rhodes and Periam J. Mo. 2or. Tho Paſch. 27 Eliz. C. B. in Knight” — 
Caſe. 


ners, 
8 50 f. out of 
one, and 50s. 


| | h : out of another, 
it is but one Rent; Per Hobart Ch. J. Hob. 172. in the Caſe of Stukely v. Butler. cites 29 E. 3. 39 and 


ſo are Knight's Caſe. 5 Rep. 55. and Winter's Caſe D 14 Eliz. 3c$. upon a Difference where the Rents 
are reſerved ſeverallj at the firſt, and where there are intire at ff, and taken 520 


F. J. S. granted a Rent-Charge of 14 J. per Annum out of Land, Haben Woodley v. 
dum 75 per Aunum for 38 Tears, if F. D. ſo long live [payable at Mich. r | 
and Lady-Day] and Habend the other 7 /. per Aunum for 38 Tears to com- $207 = 
mence after the Death of F. D. payable at the faid 2 Feaſts, with a Clauſe B. K ad- 
of Diſtreſs; The Queſtion was, Whether this was One or ſeveral Rents; judged ac- 
For that it is but one Grant of 14 1. in the Beginning, and the Diſtreſs des El 
limited for the 14 I. So it is entire alſo in the Diſtreſs. But all the Court hc gebe. 
reſolved that theſe were ſeveral Rents, becauſe they had ſeveral Com- rance in the 
mencementsand ſeveral Endings, and tho it be mentioned to be but one Habendum, 
in the Cauſe of Diſtreſs, yet that is to be intended to be taken diſtribu- — 
tively, and adjudged accordingly. Cro. Car. 154. pl. 2. Paſch. 5 Car. i, r eri 
KR Bear v. Woodley. | — > 


| preſently, 
and the other after the Death of] 8 


6. A. granted an Aunuity of 100 I. a Near to B. C. D. E. and F. to be 
equally divided betrueen ihem, to have to them and their reſpect ive Aſięns acl. to 4 
each during their Lives, and the Lite of the — them, and e , 
if any one died, his Share to be equally divided among the Survivors. — hi 
D. and E. ſurvived, and tor Rent Arrear diſtrained, and in Replevin 2- 100 L by the 
d' jointly. Holt Ch. J. held that the Words Equally to be divided can- — — 
not make a Tenency in Common in a Deed, tho they may in a Will 310 * 
and the N ords( Zo have and receive 20l. a- piece) explain how che Money on #© be equally 
Receipt is to be diſtributed, but do not ſever the Grant; For it is but &. and fo 
one Rent, and one Grant undivided, and fo D. and E. are Jointenants, 2 ſur due 


and the Avowry good, and adjudged for the Avowant. 1 Salk. 39d. — heme 
Hill. 10 Ann. B. R. Ward v. Everard. 2 La. Bur 


adjornatur. 
Comb. 3 29. S. C. ſtates the wy _— and that upon an Iſſue joined as to 
| the 


5 Mod. 25.5. C. 


ſp not inforce 4 Joi 
fall as he pleaſes; For every 1 345. 
S. C. fates it as 5 Mod, and Comb. and in the ys, That thoſe are the very Words of the Deed, 
and it appears by 3 Mod. 28. that he was Counſel in the Cauſe. Bur Ibid. 342. ſays, that after ſeveral De. 
bates Eyre _— delivered his Qpin 


_ was given ; but that afterwards the 
s D; and E took new Diſtreſſes ſeverally, and upon a New Replevin made ſeveral Avotur ies, as 
ra a ing further was done. ——Carthew, at the End of 


Demurrer to the the Plaintiff had nt, becauſe theſe were ſeveral Rents, and the Rule 
for Judgment was Paſch. 16 Car. 2. Carth. 334. 


*» — 


(T) Rriagaiſbꝰd or apportioned. By Conjanttion of Eſtates. 


3.1! HERE a Leaſe was made for Life by Deed indented rendring 
Rent, and after the Leſſor granted and confirmed, the [ame Tene- 
ments to the Leſſee and Heirs for ever, the beſt Opinion was that by this the 
: Renc is extinguiſhed ; For the Revertion 5 gone, and by! 
with the Reverlion the Rent paſſes with it, unleſs it be excepted; and 
2 Plaintiff denied the Deed. Br. Extinguiſhmenc. pl. 28. cites 
22 18. : | 
2. The Father ſeiſed in Fee of Land, had Iſſue two Daughters, he 
grants a Rent-charge to one of his Daughters in Fee, and dies; the Land 
out of which the Rent was granted, deſcended to the two Daughters; ſo 
that they had as great an Eſtate in the Land as the one ot them had in 
the Rent; Partition is made between them; after this the Rent ſhall be 
revived, the ſame not being extinct by this. Per Doderidge J. 3 Bulit, 
122. Mich. 13 Jac. in the Cafe of Gough v. Howard, cites 3, Ati. 
3. If a Man grants a Rent-charge in Fee, and after gvies the Land in 
Tail to andther, and the Grantee purchaſes the Land of the Tenant in Tull in 
Fee, the Tenant in Tail hath Iſſue, and dies, the Iſſue brings Formedon, 
and recovers the Land, the Gr.mntee diffrains for the Rent, the litue thews 
the Purchaſe, the Grantee ſhews the Recovery. In this Cafe the Chun 
is extin# for ever, notwi ing the „ fonts 
| ever. Per Askue. Br. Charge, 5 ot cites 19 H. 6. 45. 
Bitifa 4 A Man laaſed Land for Term of Years, the Leſſee leas d Part of the Term 
Man leaſes fg the Leſſor, rendring Rent ; if he after ſurrenders to the fir Leſſor, the 
E , Rent ed upon the 2d Leaſe is determined. Br. Extinguiſhment, pl. 
; 34 Cites 20 E. 4. 12. Per Brian. 
— — and after the Tenant for Years ſurrenders, the Rent is not extinct. Ibid. 


3. If a Man enfeoffs me upon Condition to render to him 10 1. ſuch a Day, 
and after I leaſe it to him for Tears rendring certain Rent, and at the Day 
I do not pay the 104. Now he thall hold the Land, and the Rent reſerved 

me upon the Leaſe is determined and extinct. Br. Extinguiſhment, 
cites 20 E. 4. 12. Per Brian. 

6. A. leaſes to B. for 100 Years, and B. leaſes to C. r 20 Nears, ren- 
dering Rent; A. granted the Rever/ion in Fee to 75 S. and F. F. parchas'd 
the Rever/ion of the Term. Adjudged that J. S. thall not have the Rent 

nor Re- entry; for the Reverſion of the Term, to which the Rent is — 

ut, 


* 
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1 


is extingutthed in the Reverſion in Fee. Mo. 94. pl. 232. Paſch. 
12 Eliz. Lord Treaſurer v. Barton 5 
J. A. had a Houſe and Stable tor 30 Years, and leas d the Stable to B. for In this Caſe 
6 Nears, ard A. athgn'd the whole to C. tor all the Years, whereby C. rin 5 ob. 
| had the Reveriion ot the Stable, and the reſt in Poſſeſſion tor 30 Years, ſon Thorn 
and demiſed to A. for 21 Years, the whole on Condition of Re- entry boroogh, 
for Non-payment of the Rent, or of 25 l. a Sum in groſs, at Days the Court 
inted. Betore any Default ot Payment, A. re-demiſeth the Srable. oo 
wherein B. had 6 Years, to C. tor 10 Years, but no Attornment; After- ſolution of 
wards the Rent and Fine were unpaid at the Days appointed. A. re-en- that Point as 
tered. In this Cafe rhe Queſtion was, Whether the Rent and Condi- tothe Rent 
tion were ſuf} _ by An owt. 2 ot the Stable ? And Hv net 
judged, 1ſt. t by t e-demiſe to C. of the ver + ot 
— ot the Re-temiſe, the Rent was Cedar ie bag . * bh 
Re-demiſe in hag 2 akne 3 being no Ay. mn Caſe, 
torument, nothir S? this Re-demiſe, bur only a Future Intereſt Aich, was 
atter Ir ton 6 Years; and therefore neither 5 Rent nor the * 
Condition are ſuſpended. Upon this judgment a Writ of Error was ment of the 
brought, and all the fame Points, from Point to Point, were iti 
as betore ; fo that this was the judgment ot all the Judges in 
Pollexf. 144. 145. in Cafe of Hodgkins v. Thornborough, cites it as 4 nor to be 
Rep. 52. b. Rawlins's Cafe. | — 


tothe Revt, no Book was found to warrant ſuch an Opirion but Br. Tit. Exti 33. where it 
is ſaid, If there be Lord and Tenant by ; Acres, and the Tenant leaſes one to the Lord for Years, the 
whole Rent is ſuſferded ; but ſaꝝs that this Caſe is not to be found in the Bouk at Lge. Ard Hale 
ſaid, That a Caſe of a Leaſe for Years was ſtronger than a Leaſe for Life, where the Remedy is by Aſ- 
fie, and the 'Tenants of the Land (our of which the Rent iſſues) are ro be named; And as tur a Con- 
dition, that muſt be extinct, where Part of the Thing demiſed comes to the Leſſor, becuuſc it is annex'd 
to ſuch a Rent in Quantity; for if the Rent be diminiit'd, the Condition mult fall Vent. 276. Hill. 
27 & 28 Car. 2. B R.——4 un. 2 J. 2 30 1 B. R. * v. Somerford.—2 Lev. 
2. accordirg!y, 1 * orn Freem. R. 417. pl. 553. 8 C. accordingly. And 
Hale , . *. of Br. Tit. — 0 was the firſt Concoction of this Error, - Df Rent 
could rot be ſuſpended in Part, and in Eſſe for Part, which is a Notion that hath been ſwallowed 
down fince that Opinion in Brooke, but no Reafon at all was ever given for it why it may not he ſuſ- 
in Part, as well as extinguiſh'd in Part; for of that never any ſtion was made; as if Leſſee 
der Part of his Term, Part of the Rent is thereby extinguiſh'd. d Wilde faid, He look d up- 

on all the Authorities cited by my Lord Coke in Aſcough's Caſe, 9 Co. and every one of them is of an 
Entry by Wrong, which is agreed by all to fuſpend the whole Rent. Vent. 278. at the End of 
S. C. fays, Thar Pollexfen was a the Opinion of the Court in this Caſe, as appears by his Report, 


8. If A. deviſes Rent to B. and afterwards makes B. Executor, there this 
Rent ſhall be extin& ; but where a Man deviſes the Term to one, and a 
Rent out of it to another, and afterwards makes him to whom the Rent 
was deviſed his Executor, he may now elect to have this as a Legarec. 
32388 3 Bulft. 122. Mich. 13 Jac. in Cafe of Gouyh v. 
How 

9. It one has Land of the Part of his Father, and a Rent out of the ſame 
Land on the Part of his Mother, the Rent is extinct, and cannot be re- 
vived or divided, tho' he die without Iſſue. Arg. Bridgm. 54. 

10. A Copyholder made a Leaſe to B. for 16 Years, rendering 20 |. Hodgkins v. 
Rent; B. leas'd Part of the Lands for 10 Tears to C. rendring no Rent ; C. Teng g. 
atterwards a/7;gncd Es Term to A. the firſt Leffor. The Queſtion was, Polferf 141. 
Whether the Rent ſhall be apportioned or ſuſpended > Adjudged that adjudged. — 
it ſhould be neither, but that the Leſſor ſhould have the whole Rent Vent 276. 
of 2ol. a Year, againit his Leſſee. And they all agreed further, that B. Podgkirs v. 
ſhall have nothing againit C. becauſe he reſerved norhing, nor ſhall C. Thornbo- 
have any Thing againit A. tor the ſame Reaſon. 2 Lev. 143. Trin. 25 rough, S C. 
Car. 2. B. R. Hodgſon v. Thornborough. adju 


And Hale 


Ch. I. ſaid, That if . the Leſſee had veſerced 3 l. Rent upon the Leaſe for 10 Vears, and he had aſſign'd 
to. withunt any Rent. A. ſhould have 20 l. of B. and B. ſhould have 51. of C. and C. ſhould have nothing 
of A. For every one ſhall have according to his Contract, and no other Apportionment ſnall be contrary 


ro 
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to the Contract, and Agreement of the Parties, and no Extinguiſhment or Suſfenſion ſhould be f. 
20 I. For this is always where the Leſſor enters injuriouſly, and contrary the Will of the Lege 
bur all dore here is by Agree and Contract; and therefore each ſhall enjoy according to his Cor. 
tract. 2 Lev.145. in Caſe of Hodgſon v. Thornborough.—If B. had leaſed any Part to A. without re- 
ſerving any Rent, there ſhould be an Apportionment ; but if a Rent had been reſerved, there ſhould be 
no Apportiorment; for then the Leſſor and Leſſee had, as it were, 24 apportion d the Rent 
| berwixtthemſelves, and the Leffor ſhould have had his whole Rent of the Lefite. and fo ſhould the 
Leſſes of the Leſſor. Per Hale Ch. I. Freem. Rep. 118. pl. 553- in S. C. Freem Rep. 40g. 
429. Trin. 167 . adhornatur . C. Ibid. 413. pl. 545 Mich 1675. Hale ſaid, If the Rent muſt 
apportioned in this Caſe, there might be a Queſtion how that ſhould be; As if A. leaſe to B 20 Acres of 
205. a-piece Value, and B. redemiſes one of thoſe Acres to A. for 51. Now whether the Apportion- 
ment ſhould be by recouping this 5 I. or whether 20 8. ſhould be and ba 
Fl. over and above? Bur he ſaid, That the Book of 17 Ed. 3. 57. was to the Principal Caſe in the 
very Point; but if it were in Caſe of a Life, e it may be it might be ſuſpended, becauſe 
— 2 Diftreſs or 2 og ta don portioned; but the whole 
ue emedy is 0 Land; it is the 

iy. Sed Curiaadviſare vult. — Ws 


(U) Extinguiſh'd or Apportion'd. By Confirmation 


1. IN Aſſiſe where a Leaſe is made for Life by a Deed indented rendring 
Rent, and alter the Leſſor Ire 
the Leſſee and his Heirs for ever, the beſt Opinion was, That by this the 
Rent is extinct; Ir T by the ure with 
er tags og is it be exc: ; and after 
D ds Br. Extinguiſhment, pl. 28. cites 22 

18. 

2. If a Man hath a Rent-Charge out of certain Land, and he confirms 
te Eftate, which the Tenant has in the Land, yet the Rent-Charge re- 
mains to the Confirmor. Litt. S. 33. 

3. Leaſe of 20 Acres, ing Rent, the Leſſee grants all his Eſtate in 
one of the Acres to J. S. the Leſſor confirms the Effate of F. S. Refolv, 
Thar the entire Rent is gone in all the other Acres; For being an entire 
Contraft, and by his own Act there cannot be an Occupation for Part, 
and an Extinguiſhment tor the other Part; and in this Caſe there is no 
Difference between a Suſpention in Part and an Extinguiſhment. Owen 
10. Mich. 33 & 34 Eliz. C. B. Goddard's Caſe. 


——— 


8 8 4. * as n — _ 
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N) Extinguiſh'd or Apportion d. By Deſcent or Dezife 


S if the x. IF a Man hath a Rent-charge, and his Father purchaſes Parcel of the 
| Tenart gizes Tenements charged in Fee, and dietb, and this Parcel deſcends to 

wo the Father bis Son who has the Rent-charge, now this Charge ſhall be apportioned 
ing to the Value of the becauſe ſuch Portion of the Land 


Land in ACCO 0 
Tail, and pure by the Father, comes not to Son by his own Act, but by De- 
Gade Se. ken, and by Courſe of Law. Lit. S. 224. 


tee, the Rent ſhall be apporti Dee charge may be ee oe 
Part, and in Effe for another. Co. Litt. 149. b. if the Father be Grantee of a Rent, and the Son 

baſes Part of the Land charged, and the Father dies, after whoſe Death the Rent deſcends to the Fon, the 
one Hall — Co. Lirr. 149. b. | 


2. If the Grantee grants the Rent to the Tenant of the Land, aud 107 
Stranger, the Rent is extin&t bur for a Moiety. Co. L. itt. 149. b. 2 
. Bendl.226. 3. A. ſeiſed of a Houſe in Fee, leaſes the ſame to J. S. tor Mears, 3 5 
2 by Will deviſes it to C. and D. his younger Sons, and to the Heins 77 £600 0 


£16477 


. 
-_ —- —— — — — — — — — a — 
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2 Rent. 


their Bodies law fully begotten, Remainder to the right Reirs of A. and 
dies; C. dies, leaving W. his Son; D. now is ſeiſed of one Moiety tor 1 *©— 
Lite, and the other Moiery in Tail, and rakes the whole Rent, and © <4 
dies, leaving a judged e Rent is now apportionable, but I R 
if A. had conveyed the Reverfron of one Acre, Parcel Ec. and the — 85 in Caſe 
had artorned, there bad been no Apportionment. And. 21. pl. 44. Hill of Helen v. 
16 Eliz. Huntley v. Roper. | Meyn. 
A. has a general Tail in Bl. Acre, and Special Tail in Gr. Acre, and 

aſs loth, rendring Rent, and dies, having ſeveral Ifſces inberitable ts 
each Tail. Now the Condition ſhall go according to the Rent. Per 
Manwood. 4 Le. 27. pl. 82. in the Caſe of Lee v. Arnold. my 

5. A Parſon leaſes Land, wherecf be is ſeiſed in bis on Right, and Land, 

which he is ſeiſed in his Church's Right, tor Years, rendring Rent, wich 
— of Re- entry, and dies, the Rent ſhall go according to his reſpec- 
tive Capacity, and the Condition divided. Per Jetlrey's. 4 Le. 28. in 
Caſe ot Lee v. Arnold. | 
6. It one makes a Leaſe of Freehold and Copyhold Lands, rendring Rent 
and the Copy hold deſcends to one aud the Frechuld to another, the Rent thall 
be apportioned. Per tor. Cur. Godb. 139. pl. 169. 30 Eliz. B. R. Har- 

« 


Caſe. 
o_ was ſciſed in Fee of one Acre, and poſſeſſed of another Acre for 4 
Term of 21 Years, leaſed both theſe Acres to B. the Deſendant for 10 Years, 
rendring Rent; Proviſa, if the Rent be behind for 28 Days, and no. 
cient Diſtreſs upon the Land, that they might enter. A. dicd. The Inheri 
tance of one Acre came to his Herr, the Term tor Years to his Exe- 
cutor. The Rent was in Arrear 28 Days &c. and the Heir demanded a 
Portion of the Rent according to the Value of his Acre; which nor be- 
ing paid, he enter d. The Queſtion was, Whether the Revertion being 
divided, the Rent ſhall be in like Manner apportioned ; And if the Con- 
dition be divided, whether the Heir may demand Part of the Rent, and 
enter tor Non- Payment? But as to this no Opinion was deliver d; Sed 
Adjornatur. Cro. J. 390. pl. 3. Hill 13 Jac. B. R. Wood v. Germans 


42 
pl 


—— 


(J) Extinguiſhed or Apportioned. By Grant. 
* Leaſed to B. for Life, and afterwards to C. for 20 Nears, rendring Leſſor infeoffs 
» Rent, the T7: hy = Lode after the Db B.——B. grant- 4 Stranger, 


ed bis Efate for Life to A. the Leſſor. A. during the Life of B. enfeaffed Yee not 
＋L& in Fee, 3 a Common Recovery. B. died, 2 Recover- Lend t u 


avowed for Rent Arrear. Fitzjames and Knightley a Queſtion, 
thought the Rent was not extinguiſhed, becauſe it was not in Eſle or IE Bn 

that Time, it not being to be paid rillatter the Death of the Leſſee for the Rent te- 
Lite, who was alive. D. 31. pl. 210. &c. Hill. 28 H. 8. B. R. Anon. ſerved 


| | the be 
not extinct; But Bald in Ch. J. thought it was not on. 13. 0 Hill. 4 E. 6. Anon In 
the Caſe of Battey v. Trevillion. Mo. 281. pl. 434. Mich. 31 & 32 Eliz. C B. One Point was, Whe- 
ther, whenthe Lorem anode Leſſee for Life, and makes Feoffment, and the Leſſee re- enters, 
if the Rent be revived, and the Juſtices doubted thereof, and becauſe ir did not make an End of the 
Cauſe they would not argue ir. 


2. It was taken not to be a Security for the King for his Ser- 

vices reſerved upon a Grant before made to A. in Tail, to give the ! 
Reverſion 'Tenend. the Reverſion by ſuch Services, when ir ſhall veſt, 
and to except the firſt Services during the Tail; For whea the Reverfion 
is gone, the Rent and Services qt upon the Tail are gone, as well in the 
Cale of the King as inthe Caſe of a — Perſon, and ay * 
6 107 


nnn 


> 70 bold 
8 mall have 
ged ot Double 
Eites 32 H. 8, 
S if he | : , 

2 If the Tenant of the King of 4 Acres aliens one Acre to the K 

1 4 — b Le be ſeverable, and this by the 
he one a= Common Law by ſome. Br. Apportionment, pl. 23. cites 32 H. g__ 
- - | 3 8. 
liens tothe Brooke makes a Quere ; For contrary in the of Fitz james, 


A for Years was made of 100 Acres 
ot Look © of 


7 the Reverſion, 


is owt of the Statute ; and a Rent reſerved Leaſe 
of the Leſſor; But otherwiſe by Act Los owe 
of the Lands, and the Leffor enters. And at another Day 
' Acres grants the Reverſion of one Acre, the whole Rent 
but adjornatur. | 
Part 


5. It Rent-charge grants it to the Tenant of the 
and ere, ic halle exinguiied br forthe May; and 
| öh y. tt. 307. | 
And. 18. pl. g. A. infeoffed B. in Fee of the Manor of S. rendring to A. and his 
36.5.6 *- Heirs 4 Rent annually, with 4 Clauſe of Diſtreſs, and a Re-entry for Nas- 
coly c payment ; and covenanted to make further Aſſurance ; And by another Deed 
the he ttates of the ſame Date A. covenanted with B. to levy a Fine of the ſaid Manor, 
the Feotf= which ſhould be to the ſame Uſes, Intents, and Conditions, as expreſſed in 
ment to be rhe Deed of Feoffment and to no other. A. levied a Fine Come ceo B. 
of 2 Manors, had Ex Dono A. wich the uſual Words of Releaſe of ail his Right, ac- 
Fine was le- cording to the Courſe of Fines &c. with Warranty accordingly & 
vicd of one It was the Opinion of the greater Part of the Juſtices of both Benches, 
That the Rene was not extinguithed by this Fine, bas was FRE Ie 
Mo. 106. the Indenture which directed the Uſes. D. 157. pl. 28, 29, 30. Hi 
| 4 & 5 P. & M. Puttenham v. Duncomb. | . 

45 | 
Caſe — & Mo. 384. pl. 506. 8. C. cited in Perrot's Caſe. — S. C. cited 2 Rep. 73. a. in Ld. C 


wells Caſe——- S. C cited 2 And. 85. in Ld Cromwell's Cafe. S. P. Mo. 298. pl. Trin. 33 
Eliz. C. B. in the Caſe of Sherrot v. loa. ——& © hed Arg. Mo. 384. in Perrat's 


9. Laſſes for 10 Nears granted a Rent-charge to bis Leſſor for the ſaid 
Vaars, the Leſſor granted the Remainder in Fee to the Leſſee No Tears 1 
rr becauſe the Leffor who 
the Rent was party to the Deſtruction ol the Leaſe, which is the 
Ground of the Rent. 4 Le. 2. pl 5. 27 Eliz. C. B. Buckhurft's Caſe. 
Refolv'd, 10. Limiting a Remainder over ot the Land by him, to whom the Rent 
That the was firſt reſerved upon the Render by Fine of the Land Entail'd was Ex- 
Reverfion tingui of the Rent, and cannot go to the Remainder. Mo. 575. 
"ied, be- pl. 795. Paſch. 41 Eliz. C. R White v. Gerith. | 
— enen rendring Rent, Remainder 
ever in Fee; this beirg by Deed is a good Reverſion to the Donor, and the Remainder only 2 


5 Rent. 


Rent ſhall go to ee Td ES. 727. pl. 


ent ; Mb 
was held without „ or No- 332 
— the Surrender is a Thing notorious of itſelf. Raym. there warns 
18. Trin. 13 Car. 2. B. R. Black v. Mole. Notice of 
the Surren 


der, the Diftres was Notice faſficient, and that it is not like do the Cat; hee Þ 
taken upon the Breachof the Condition, and here the Ens ——  Forcinu — 


Court, which are Publick Acts, whereof every Tenant may . ior err 
&c. | 


ſary in this Caſe, becauſe there is no Means to compell it; And Judgment was given Nik 


— 


r 


(Y) Extinguiſh'd or — By Purchaſe of Parcel. 


F there be Lord and T and che Lord purchaſes Parcel of the 
Land, the Rent of che Seigniory thall be apporcion d; and foir was 


5 5 


pleaded Hors de fon the De- Br. a 
r 
tiff in Tail, and the Plaimiff 18 Iſſue in Tail. The Defendant ſaid, That 11. cites 30 
the Tenant in Tail purchaſed Parcel of the Land charged, and that the Pla- Aff 12 
af wee agent him by by faint Title, ded dir ves eaded for Ex- 
tinguithmenc of the R ent, and after the Afiſe was ch to inquire if the 
Plantf be ſie of Pare! y the Lend charged, which aid, That he was Ad 
annuum valorem 16 f. and were appoſed of mbar Value the Whole was, who 
fa, Th 51. and fo fee that the Land is worth only the Moiery of the 

and after it was awarded, That the Plaintiff recover Seifin of the 
Rene, and recuuy 16 s. of Rent in the Hands of the Plaintiff, and no more ; 


And yet rton, He ought to more than 168. by reaſon that 
—— —_— the of , 


| 7 Rent; theretore quære if the 
Lend ed ben of rate Value thn ch Rem wherher it had been ap- 
— of Fore to the Quantity of the Rent; And fee, 


Purchaſe of Parcel of the Land by Tenant in Tail of the Rent, 
the my Rent was not extinguiſhed. But it ſeems, That againſt Tenant 
in Tail himſelf, who purchaſed, it i « Suſpenſion of all during bis Life; but 
as to bis Heir, in whom there is 10 Folly, it ſhall be apportioned. And ſo it 
Supra, That che Tenant in Tail — Parcel of the Land 

and ſuffered his Iſſue to recover this Land againſt him in Aſſiſe 
ypon teint Title; the Tenanc in Tail died, the Iſſue in Tail being ſeiſed in 
this Form, Aſſiſe of the Rent granted in Tail, and yet recovered 
and the Rent r ut ſupra, Mir inde, by ren tha he et 
recovered the Land, and - - ha the Rent. Br. Extin- 

pl. 29. cites 30 All. 12 

. Dum tuirt infra ætatem; Per If as Ifenr Jed of « Ren 
derer. Land and eber the Land wn A it is at his Election to 

g Precipe quod Reddat of the Land or of the Rent; quod nullus 
negavir. Ald bo fee, That the Rent is not extinguiſhed by his Purchaſe, 


bur only ſuſpended. Br. Extinguiſhmene, pl. J. cites 46 TT 34 


4. It 


600 Rent. 5 


— 


4 If a Man has a Reat-Charge and purchaſes Parcel of the Land, charg. 
ed, the Rent is ſuſpended, becauie in this Cale there is no Apportioument. 
Br. Apportionment, pl. 27. cites 11 H. 6. 22. 

5. Where an annual Sum is granted out of Lands, fo that it may be 
Rent or Annuity at the Elect ian of the Grantee, it the Grantee purchaſes Par- 

cel lefore Election he cannot make Election atterwards, but the M hole is 
s P. Be- * extinguiiled ; But it before Election Parcel deſcends on the Grantee. it 
cauſe the he brings Writ ot Annuity the Annuity is not apportionable, bur he 
Toy ys thall have the Annuiry intirely. 2 And. 4. in the Caſe of Fulwood v. 
Tur ti Ward, cites 14 E. 4. and that this was granted. 


was a Rent- | 3 
Charge and not an Annuity. Per Coke Ch. J. 2 Bulſt. 149. in the Caſe of Sprint v. Hicks. 


The Rextis 6. If a Man has a * Rent- Change to him and to his Heirs, ifluing our 
2 and of certain Land, if he purchaſe any Parcel of this to him and to his 
os Right, Heirs, all the Rent-Charge is exrin& and the Annuity alſo; becauſe the 
and iſſumg Rent-Charge cannot by fuch Manner be Liter. S. 222. 
out of every 3. But ii a Man who has a 1 Rent-Service purchaſe Parcel of the 
— obey Lond * 1 . this ſhall not exringuith all; for 
therefore. by A Rent ice in fuc may be apportioned according to rhe V alue 
Purchaſe of the Land. Litt. S. 222. 
rin 


It is 
mt 


EX 

he Whole, and cannot be apportioned; But by Act in Law it may. Co. Litt 14-. b. 
* Sav. 69. pl. 143. Paſch. 25 Eliz. S. P. And fo it he be C:7yſee in 4 Statute Merchant or Recormizance, 
and 1 1 of the Land, all the Rent is determined. But otherwiſe ir is in the Caſe of the 
Queen; For if ſhe purchaſes Parcel, ſhe ſhall have Execution of the other Lands, which are in the 
Poſſeſſion of others. Per Manwood. 


S. P. Per Coke Ch. J. 3 Bulſt. 69. Bur if the Grantor grants, That the Grantee and his Heirs ſball 
And 


diſtrein for the ſame Rent, twas adjudg'd, That this ſhall be conftru'd the like Rent; and —And 
amounts to 4 new Grant. Co. Litt. 143.— The Words were, That he ſhould diſtrain tor the fame 
Rent in the reſt of the Land, and the Grant ſhall ftand in its Force, and Finch held that it was good. Br, 
| 2 eites 46 E. 3. 32 
7 one has a Ren- Service, and purchaſes the Remainder or Reverſion in Fee, all the whole Seigni- 

ory is extinct; For the entire T is held. Bur ſuch Purchaſe does nor extinguiſh a Rent-Ch 
for this is chargeable upon rhe Poll For he ſhall avow as in Land chargeable to his Dittreſs. 
1 pl. t. Garnon v. Weſton . Le. 254. pl. 363. 8. C. 

But where a Rent Service is become a Rent Seck by Severance of the fame from the Seigniory, the Nature 
of the Rent is changed; For it the Grantee purchaſe Part of the Land the whole Rent ſhall be er- 
tinct. Co. Litr. 150. b. | | 


F.N.B. 209. 8 It 3 Fointenants hold by an entire yearly Rent, As a , or of 2 
2 Grain of W heart, and the Tenant ceaſe by 2 Tears, and the Lord recovers 
ces 145 2 Parts of the Land againſt 2 of them, and the 3d ſaves his Part by rend- 
13 E. 3. 47. ring ot the Rent &c. and finding Surety ; Albeit the Lord comes to the 
1 2 Parts by lawful Recovery, gr upon the Default and Wrong ot 


2 the 2 ſointenants, yet the entire annual Rent be extinct. Co. Lit, | 
EN 149% 


Brooke 


fays, It ſeems that ſuch Recovery is as a Purchaſe and not as a Recovery of the Land by Title, of the 


Le. 254 pl. 9. Baron and Feme were ſeiſed of 2 Manors, and convey d them by 
363. Tris Fjze to A. and A. by the ſame Fine render d back to them à yearly Reas o 
33 Elin: © 30 J. and to the Heirs of the Fame; and alſo render d the 2 Manors to then 
Name of for their Lives, Remainder over in Tail. Baron and Feme died. The Son 
Weſton and and Heir of the Feme claimed the Rent. Twas objected, That the 
Garnon's Grant of the Rent was void ; Becauſe the Land was granted ar the tame 
_ Time and to the ſame Perſon, and that the Grantee cannot have both. 
Bur adjudged, That it was good, and the Law thall marſbal them; For 
firſt the Rent ſhall paſs, nl hes in ali he ns a Prochab of the Land 
by the Feme, who was ſeiſed in Fee of the Rent; and the Purchaſe ot 
the Remainder in Fee ſhall not extinguith the Rent, but it thall be in 
Eſſe during the particular Eſtate; For by this the Potleiton 18 onl 


| Rent. 501 
charged. Cro. E. 226. pl. 11. Paſch. 33 Eliz. K K Gamon v. We © 


10. A. feifcd of Bl. Acre in Fee, and poſſeſſed of Wh. Acre for Tiers, 


_—— ——— fe, with Clanſe of Diftreſs in both. 
FB. ' 
iſſues 


parchaſes Parcel of Wh. Acre the Rent is not extinct, it 
— 7 Rep. 23. b. 24. b. Trin. 42 Eliz. C. B. 
8 


1 3 . 


6 


(Z) Extinguiſh'd or Appartion'd. By Recovery. 


ere a Man grants 4 Rent out of 2 Acres, and after the Pr if a Mn 
Grantee recovers the one Acre by good Title, the Gramee ſhall have grrm= 
the whole Rent out of the other Acre. Brooke ſays, inde ; for 1 
this is his own Akt; For it ſaid elſewhere, Thar if a Feme has a Rent ard after the 


ou 
be as upon I Extinguiſhment, 2. Cites covers one of 
Doctor and Student, lib. 2. cap. 16. & 3 E. z. * WL: 


then the Rent is erte for the Whole ; becauſe he claims under the Grantor. Co. Lin. 128. b. 


2. If a Man leaſes Land for Life, rendring Rent, and the Tenant is im- 
aded and hoſes, and recovers in Value, he not reader Rent tor the 


made by the Leſſor the Land is ecicted. Adjudg'd, That there ſhall be no Apportionment 
Rp Loſe ſhall hold the Sheep without any Allowance. And Wray Ch. J. fd, That 


ent-Service, and by Eviction of the Land and Reverfion this ceaſes to be Nent Service, and tis there 
== D. 212. b. Marg. pl. 38. cites Mich. 33 & 34 Eliz. B R. Emot's Calc. 


4 If a Man recovers the Place wafted by Act inn of Waſte, which Place Br.Wate, 
watted is only Parcel of the Land leaſed, there the Rent thall be appor- ?* 95 cites 


l e ; , r ane 

tioned. Per Newdigate Serjeant. Br. Apportionment, pl. 6. cites 14 8 F & 

H. 8. 11, 12. Lirt. 148. a. 
—8 P. Per 


and Manwood, Mo. 114. in pL. 23 Paſch. 20 Eliz. Anon. — If Feser the Land be een 
LI cites T. 12 H. 8 3A 


1 ain Rent. B e. 1e. But this is 

$. A is Lord, and B. Tenant by certain Rem. B. — wala? 2 
'Tenant N ſhall not pay the Rent to A. during A. s Lite ; Becauſe A. by Brad t Rin 
is own A had excluded himſelf once of any Rent during his own he apr: 
taking this Leaſe ; and tho R recovers, yet by this Recovery he Thar if the 
diſprove the Imtereft which A. bad; Bur by bringing this Action he ee had | 

d his Poſſeſſion, and therefore thall be diſcharged of the Rent. 4 ihn Cs. 
Keilw. 113. b. pl. 47. Caſus incerti Temporis. Anon. dition, and 


for Condition broken ; In this Caſe B. ſhall pay the Rent, becauſe by his Entry be bas diſpru'd the Eftate 
of the Lord; For if A. the Lord had charged the Land, and after B. the Tenant had recover'd by Ac- 

of Waſte, he ſhall hold the Land charg'd ; Becauſe by the R he affirm'd the Poſſeſſion; 
ſo there is a Diverſity between a Condition in Law and a Condition in &c. Per Keble. Keilw, 
b. pl 47. Caſus incerti Temporis. Anon, | 


6 M 7 6. A. 


W 


„ 
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If Leſſee fr 6. A. leaſes to B. for Life ; B. by Indenture grants his Efe to J. 8 
| 2 * reſerving to him &c. 4 Rent, with Clauſe of Re-entry tor Non-payiuent; 
aud af, J. . dies Waſte, A. brings Waſte, and recovers. Keble faid, Thar A 
does Wafe, atter his Recovery ſhall pay the Rent, but the Re-entry is determined; 
and the ſ- and it being inſiſted, That it J. S. before any Waſte done, had granted 
ſor nc. a Reut to a Stranger, and after A. the firſt Leſſor had recovered, that in 
in an dr ſuch Cate A. tould be charged with the Rent, becauſe there was no Be. 
Wafe, he faulrin the Stranger. Keble faid, That there is no Diverſity where J. 8. 
mall hold the ad Grantee had granted a Rent to a Stranger, and where to ws 
the — ſor; tor he had ſuch Intereſt in the Land, that he might charge it dur. 
gun she ing the Lite of his Leffor, and then his Authority is as grent again 
Life of the his Leſſor as againſt a Stranger, and the doing of the Wafte was not his 

T<ran: for Act, and fo to his Intent the Rent remains, but the Re-encry is gone 
Life ; but becauſe the Land, by committing rhe Wafke, is given ro the Leila by 
were grant- the Statute for a P uniſhment, and the ſame Law of Ceſſavit. But where 
ed ajter the the Lord recovers by Writ of Eſcheat, it is otherwiſe; tor he ſhall not 
Wafte dane, have his Land in other Condition than his Tenant had it; for the Land 
the Leflor is not bound with any eſpecial Law, as in the Caſes atorefaid; and ſoa 
MG Li Diverlity &c. Keilw. 132. a. b. pl. 109. Cafus incerri temporis. Anon. 


SoirisifA. », In ſome Caſe a Rent- charge ſhall not be wholly extinct, where the 
had made a Grantee claims from and under the Grantor ; As it B. makes a Leaſe of one 
in Fee. and Acre for Life to A. and A. is ſeiſed ot anocher Acre in Fee, and A. grants 
R had en- à Rent- charge to B. out ot both Acres, and does Naſte in the Acre which he 
tered for the holds tor Lite, and B. recovers in Waſte; the whole Rent is not extinct, 
Fufeiture, but ſhall be apportioned, and yet B. claims the one Acre under A. Co. 


the Rent is : 

to be appor- Litt. 148. b. : 

tioned, and is 5 7 To 3 

not wholly extinct; and the Reaſon thereof is, for that it is a Maxim in Law, That Nullus commo- 
dum c poteſt de 1 ſua Propria; and therefore ſeeing the Waſte and Forfeiture were com- 
mitted by the Act and Wron of the Leſſez, he ſhall not take Advantage thereof to extinguiſn the 
whole Rent, and the whole Rent cannot iflue out of the other Acre, becauſe the Leſſor has the one 
Acre under the Eſtate of the Leſſee, and therefore it ſha!l be apportioned. Co. Litt. 148. b. 


8. If the King gives 2 Acres of Land of equal Value to another in Fee, 
Fee Tail, for Lite or Years, referving a Rent of 2 Shillings, and the aue 
21 he Rent ſhall be apportioned, Co. 
Litr. 148. b. = 

It Gift in Tail, Leaſe for Life or Years, be made of both A ervi 
« Cos. the Thane as 3 
the Rent ſhall be apportioned; arr. 
tor the whole Lands, it is Reaſon that when Part is evified by an ellir 
Title, e ſhoul 228 ed with the whole 
Rent Tit according to the Value 
Ta Land Ons ” | 
SH it is if 10. If the Father within Ae, purchaſe Parcel of the Land charged, 
the Son re- and aliens within Age, and dies, the Son recovers in a Writ of Dum tuic 
222 infra Etatem, or enters; in this Caſe the 47 f the Lau is mixt with the 
deen n Al of the Party, and yer the Rent ſhall be apportioned ; tor alter the 
Alienation, Recovery ies, the Son has the Land by Deſcent. Co. Litt. 1 50. a. 
Dum non | 


fais compos mentis, the Rent ſhall be apportioned for the Cauſe above mentione l. Co. Litt. 1 50. a. 


11. A Man ſeiſed of Lands in Fee takes a Wife, and makes a Feoff nent 
in Fee, the Feoffee grants a Rent-charge of 101. out of the Land zo the 
Feoffee and bis Wife, and to the Heirs of the Hushand; the Husband dies, 
the Wite recovers the Moiety for her Dower by the Cuftom ; the Rent- 
charge ſhall be apportioned, and ſhe may diſtrain for 5 I. which is the 
Moiety of the Rent; in which Caſe two notable Things are to be ob- 
ſerved. 1it. Albeit the Dower be by Relation or Fiction of Law mm 


. 
” -» op. 2 i . * 


— „K cc * — — 1 * * 


Rent. 


the Rent, yet when the Wife recovers her Dower, ſhe ſhall not have 
her entire Rent out ot the Relidue ; tor a Relation or Fiction in Law 
ſhall never work a V\ rong, or a Charge to a third Perſon, but in gt ine 
Faris ſemper eff Aus. 2dly. That albeit her own Af concurs with 
rhe All in Law, yer the Rent ſhall be apportioned. Co. Litr. 150. a. 

12. It a Man has an Office for Life, which requires Skill and Confi- 
dence, to which Office he has a Hoyſe belonging, aad charges the Houſe 
with a Rent during his Lite, and atter commits a Forfeiture of his Office, 
the Rent-charge thall nor be avoided during his Lite ; for regularly a 
Man that takes Advantage of a Condition in Law, thall rake the Land 
with fuch Charge as he finds ir. Co. Litt. 234. a. EBT 

13. Leaſe of Lands to A. at 100 J. per Annum, Rig ht of Common was 3 Cb. R 11. 
claimed, and recovered in Part of the Lands; this is no Eviftion of the &S by 
Land at Law, becauſe the Soil was not recovered, and fo no Apportion- 8 
ment can be at Law ; but it appearing, that not w ithſtanding the Right Thickwell. 
of Common the Lands were worth the Rent reſerved, and better, the —N. Ch. 
Courc of Chancery would nor decree ir, bur Bill difmits'd, rho' May- 1 . 1 
nard inſiſted that ſuch Apportionment had frequently been Irre. Fa 
Chan. Caſes 3 1. Mich. 15 Car. 3. Jew v. Thirkwel | ave, and 
„ G—_ a Le. 331. in Caſe of Knightly v. Spencer, cites; Rep. 5. mm 
V. . | ; 


14. Exit iun of Tithes ſhall make an DDOTTL 1 of the Rent. Arg. 
Show. 51. in Caſe of the King v. Meeres. | | 


PE 
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(A. a) Extinguiſhed or Apportioned. By Re-entry. 


I. Here a Man re-eaters for Non of his Rent, by Condition 
upon a Leaſe for Years, he ſball have the Land and the Arrears of 
the Reut alto, viz. che Arrears then due. Per Brian Ch. J. Quære of che 
Rent which incurr'd after the Time of the Re-encry, it he does not re- 
enter by @ Tear after his Time of Re-entry. Er. Rents, pl. 15. cites 6 
H. J. z. ö 
n Leaſe ior 10 Years, and counted of Arrears of 8 Where 
Years, the Lelendant faid that the Plainciit entered into Parcel fuch Gomes Ld 
Year, before which Entry Riens Arrear. And per Cur. * Entry into ad nn” 
Parcel ſuſpends all the Rent upon Leaſe for Years, becauſe the Rent is Lord enters 
not apportionable. Br. Apportionment, pl. 5. cites 7 H. 6. 26. into Pars, be 
3. So of Remi-charge. Br. Apportionmenr, pl. 3. cites 7 H. 6. 26. __ 55. 
4. Contra of Reat-/crvice. Br. Apportionnient, pl. 5. cites 7 H. 6. 26. ihe will "ay 
| _ cauſe rhe 
Rent ſhall be apportioned ; Per Needham and Choke, (Quzre inde) becauſe ir ſhall be apportion'd 
where the Lord purchaſes Parcel! by ſome ; but it ſeems « he cannot 1 — this Rent for his own 
Tort. Br. Apportio:.merr, pl. 7 cites 9 E. 4 1.— y Entry into Part by Title Paramount, the whole 
Sum or Rent remains. Br. Contract, pl. 16. cites S. C. * S. P. Br. Contract &c. pl. 16. cites 9 


Z. 41. 
A all the Juſtices, That where a Man leaſes Land for @ certain Term rendering Rent, it 


= 


is no Plea in Debt for the Rent, that the Leſſor has entered into one Acre Parcel of the 4 Acres leas'd, 
becau.e the Kent is Rent Service; therefore by their Reaſon the Rent remains, or ſhall be apportion'd; 
—— becauic the Tort is bis own 1; Contra of Entry upon Title. Br. Apportionment, pl. 14. cĩtes 
21 E. 4 29. 

If a Man leaſes Land for Life or Years, rendering Rent with Clauſe of Re- entry, if the Leſſor enters 
into any Part of thc Land, he cannot re- enter for Rent Arrear after, by Reaſon that a Condition cannot be 
apportioned, nor the Rent. Br. Condition, pl. 193. cites 33 H. 8. and P. 9 E. 4. 1. q 

Where cur Bccks ſpeak of an Apportionment in Caſe where the Leſſor enters npen the Leſſee in Part, 
they are to be underſtoud where the Leſſor enters lacyfully ; as upon à Surrender, Forfeiture, or ſuchi 
like, where the Rent is lau fully extinct in Part. Co. 148. b. 


— 


5. It 
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3. If there are three Parteners, and the one enters, and leaſes to me rex. 
doing Res COTE AT © ants or oe en I 
torteit the Obli 
the Entry two 
cites 20 H. 6. 23. 

6. It the Tant of the King aliens to ſeveral 
diftrains one for the tbole, AZ s he may, 
the Statute of Quia 


butory. Br. A L . oy 2 | 
7. If che Letior eaters for « DA nw Park — be ap- 
er 
8. It m ei ſor grants 4 out of . 

the Grant confirm is, — and after I enter, ſome now hold, Thar J ſhall not 

avoid the Rent D And there a 


ge- 
neral Rule is taken, ee defeat l 
if the „ — Rent-Charge in F. 
So it is 9. coffee A in and the 
— Feoffor confirms it; 23 tian is broken, — | 
D ters, he ſhall not avoid the Rent-Charge. Co. Lirr. 300. a. 
ent- 


f E Aliſo waſhes 2, an ofher crrneers Br Jan, he ſhall rot avoid the Rent; and yer 

in neither of his Entry was congeable at the Time of Confirmation Co. Lit:. 300, a. 
ave i indent —— no avid the Leſſer confirms the Gann, wad after the 

Condition is broken the re- enters, he ſhall not avoid rhe Grant. Co Lit. 3or. a. 


10. If one has a Leaſe for Nears'sf 20 Acres, rendring Rent, upon Con- 
dition, That if be does not do ſuch a Thing the Leaſe ball be void far 10 Heres. 
It the Leſſee does not perform the Condition, and the Leſſor enters, the 

entire Rent is gone. Owen 10. Mich. 33 & 34 Eliz. C.B. in God- 


dard's Caſe. 
Houſe, and after commanded the Breaking & 


11. A. made a Leaſe of a 
Partition Wall in the faid Houſe; This was held no ſuch Re-entry into 
the Houſe as will make an of the Rent; for that muſt be 


2 Continuance of the Poſſeſſion, and putting out the Lefice. Cla 
Harriſon's Caſe. has 


GB. a) Extinguiſhed or Apportioned. By Releaſe, 


* Sd ef Rene reforvad a Leaſe for Life, the Tenant 2 
| Ret of Part of he Ren een Anſwer ore idue; 
It ; quod nota; For the Releaſe of Part does not determine the 

| kids Ran Br. Aſie, pl. 428. citesg E. 3. 8. 


one Acre, this extinguiſhesall, becauſe ir is the Act of the Party himſelf; Contra of the Act of 
of Deſcent. Br Apportionment, pl. 17. cites 34 Aﬀ 15. —— SP. Arg. Goldsb. 116. in 


n has of 20s. he may releaſe to the Tenant of the Land ros. or more or leſs, 
Part; For the Grantee deals — 14 11 vin. The ear: And deals 


not with the Land as in Caſe of Purchaſe of Part ; And ſo it was held in C. B. Hill. 14 Eliz. Co. 


2. If the Leſſor grants to the Leſſee for Life, That he ſpall be diſchorg's 
of the Rent; This is a good Releaſe. Co. Lirr. 264. b. 

3. There is a Diverſity between ſeveral Eftates in ſeveral Lands and ſe- 
veral Eſtates in one Land; For if one be enant for Lite of Lands, the 
Reverſion in Fee over to another ; if * 2 join in a Crant of a 


— 


PEI 


— 


—— 


out of the Lands, if the Graztce releaſes either to him in the Rever/ion or 
to Nuant for Life, the whole Rent is extinguiſhed ; For it is but one 
Rent, and iflues out of both Eſtates. Co. Litt. 26. b. 
4 If 2 Tenants in Common of Land grant a Rent-Charge of 40 s out of 
the fame to one in Fee, and the Grantce releaſes to one of them, this ſhall ex- 
tinguiſh but 208. For that the Grant in judgment of Law was ſeveral. 
H it l it 2 Men be ſeiſed of ſeveral Acres, and grant a Rent. Co. Liirt. 
267. b. 
: By the Releaſe of the Seigniory a Rent-Charge is extinct. Co. Litr. 
05. 2. | 
4 Leſſee for Years Magus the Term, Leſſor releaſes all Demands to the Cro. E Ges. 
frſt Leſſee ; This does not determine the Rent, being after the Allign- pl. 6. Paſch. 
ment of the Term ; Only Rent due betore the Releaſe may be exrin& i x Ph 
by 15 Releaſe. Mo. 544. pl. 723. Paſch. 39 Eliz. B. R. Collins v. 
Harding. 
7. If Leaſe be made to begin at Mic haelmas, reſerving a Rent; and 
betore the Day the Letlor releates all the Right that he has in the Land; 
This cannot enure to enlarge the Eſtate, but to extinguith the Rent in 
reſpect of the Privity. Co. Litt. 20. a. b. cites it as reſolv d in the Ex- 
chequer. Mich. 39 & 40 Eliz. Woodhouie v. Paſton. 
8. A. ſeiſed of 3 Acres grants a Rent-Charge out of them to B. — A. 
inſeolfs C. ol 2 ot the Acres. B. the Grantee covenants and grants with 
C. That he will net charge the 2 Acres for the ſaid Rent with any Diſtreſles. 
Atterwards D. the Tertenant of the 3d Acre, being diſtrain d, brought 
Reple in. As to the Covenant and Grant being a Kelcaſe the Court was 
divided, but agreed, That it it be a Releafe D. may plead it; For by 
that the Rent 1s extinguithed. Noy 5. Butler v. Monnings. 
9. The Plaincitf declared upon a Leaſe for Nears, reudend 30 s. at La- 
dy-Day and Mic haelmas; and aiſigns tor Breach, Non-Payment of a Year's 
Rent due and ending at Lady-Day 1689. The Defendant pleaded a Re- 
leaſe dated the 12th Day of November 1688. of all Demands ; And upon 
Demurrer judgment was given tor the Plaintiff ; For the growing Rent 
vot due, which is incident to the Reverſion, was not ditcharged ; the 
the firſt Half-Vear's Rent, which was a Duty demandable, was releaſed; 
But here the Releaſe being pleaded as a Bar to all, which ir is not, the 
Plea is caught, and Judgment muit be given for the Plaintiff 2 Salk. 
578. pl. 1. Hill. 2 W. & M. B. R. Stephens & Ux' v. Snow. 


8— * 


— 


(C. a) Extinguiſhed or Apportioned. By Surrender. 


1. IF a Man makes a Leaſe for Life or Tears, reſerviag @ Rent, and the Goldeb 21. 

Leſſee ſurrenders Part to the Leſſor, the tall be apportioned. * * | 

bs. | | reſerved up- 
on a Leaſe 


for Years ſhall nat be apportioned by the Act of the Leſſor ; As where he he takes a Surrender of Part 
of it. Per tot. Cur. Godb. 95. pl. 107. Mich. 26 & 29 Eliz. C. B. in the Cafe of Wiſeman v. Wal- 


2. A. leafes 2 Acres rendring Rent with Clauſe of Re-entry Leſſor 
accepts @ Surrender of one Acre, the whole Condition is gone, but the Rent 
1 + apportioned. Per Jetferies. 4 Le. 28. pl. 82. in the Caſe of Lee v. 

rnold. 

3. If Leſſee for 20 Nears leaſes for 10 Years, and afterwards ſurrenders 
bis Ter, the Rent is gone, and yer the Term for 10 Years continues. 
Agreed. Godb. 279. pl. 396. Trin. 16 Jac. B. R. Black ſtone v. Heath. 

6 N 4. T:Nles 
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4 Leſſee for Life leaſes for Years, rendring Rent, and /:rrenders to Leſſar; 
the Lelſor th all not have the Rent; For he is in by his Res erſion, Which 
is above tae Leaſe for Years. Arg. Bridgm. 44 Mich. 13 ſac. in the 
Cafe of Smalman v. Agborrow. 


(D. a) Apportioned. In the King's Cf. 


1. 1 the King gives 2 Acres of Land of equal Value to another in Fee 

Fee Tail, tor Lite, or Years reſerving a Rent of 2 8. and the on; 
Acre is "4 We by a Title Paramount, the Rent illall be apportioned. Co. 
Litt. 148. b. 

2. K. being ſeiſed in Fee, leaſed for Years to L. rendring Rent of gol. 
per Aunum; then he deviſed 2 Parts ot the faid Lands, (being held in 
Capite) and died, his Heir being under Age, who being entitled to the 
other zd Part, and in Ward the Queen granted the zd Part of the Rea: 
to the Plaintiff during the Ainority of the Ward, who brought Debt tor 3 
Years Rent. Ir was held, That the Rent might be apportioned or di- 
vided ; For it is a Real Contract, which is well apportionable, and 
Judgment was ordered to be entered, bur was ftaid for an Impertection 
in the Declaration. Cro. E. 851. pl. J. Mich. 43 & 44 Eliz. B. R. 

Weſt v. Laſſels. : 

3. Lands of a Monaſtery were granted to A. reſerving 23 l. Rent yearly 

fer a Teath of all rhe faid Land according to the Htatate, and A. ofterwards 
granted the greater Part to B. and that he had uſed upon the Agreement 
au ule between A. and him to pay a20l. yearly for the Teath of bis Part, and A. 
had uſed to pay 8 I. yearly tor that which he retained. J. <5 ottrinted, 
and fo his Part came to the King, and now the Auditor would impoſe 
the Charge ot all the Tenth upon B. Per Cur. rho” the Tenth was origi- 
nally chargeable and leviable upon all and every Part ot the Land, vet 
it being apparent to them that Part thereof came to the King's Hands, 
it was ordered that the Land of B. ſhoul d be diſcharged before that Audi- 
tor Pro Rata, and fo it was, and B. to pay only 20 l. yearly. Lane 56. 
Sir John Littleton's Caſe. _ 


(E. a) Apportioned. By cum; and How. 


F. P. byYel- x. EN'T ſhall be rtioned according to the Value, and nei ac- 
rerton J. cording to the Quantity. Br. Apportionment. pl. 20. cites 18 


— ay E. 2. and Fitz h. Avowry 218. 
8 F Ce Lin 149. b. But ĩt is ſufficient to make ir according to the Quantity of the La d, if it 
be not ſewn of tlie other Side, thatir differs in Value. Noy 10 Arg. cices 4 Afl. 


Br. Appor- 2. Aſſiſe of 12 8. of Rent Service, and yo Acres of Land pitt in Nieto, che 
tomcat Defendant ſaid that the Plaintiff is ſeiſed of 16 of the Acres, and kc 15 Tem 
£3 res nant of the reſt, and that he had tendred the Service for bis Foriicns and 18 
5 yet ready, and the Plaintiff faid, That the De ſendant is Ten.nt of all the 
Land out of which &c. and it was found that theR ent Mus iuing out ot 
the 40 Acres, and that the Plaintiſt held 16, and zhat the Tent guad ken- 
dared, having Regard to 10 3. but not to 125. tor the heile v. herelore 5 
Rent was apportioned by the Court, and it was 4w2rted tl te u. 
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3 
tiff {502d rect gef ti e Neu hie beloags to the Portion, which the Tenant 
held, 4 #25 Ditivags. Er. Aliite p. 115. cites 4 Afl. 5. 
z. A. brought Ale 6f 20 d. of Rent againſt B. and put in View 2 Br. Appor- 
Acres, B jad ivat rhe Reat is Ing ont of tieſe 2 Acres, and of 3 Acres 1 
of ec, © WHICH R. is Tenant nat named in the M rit, Judgment &c. + ns 
and if hunt &. and It was found that M. was ſeiſet of the 2 Acres of 
Land, cat 3 Acres of Neadow, and held them of one S. Oue Eftate ot the 
ſaid S. . Tν,ui path by 20 d. per Ann. and A. before the Statute of 
Ont: Ep orcs (Vertiruin enfcoffed 2 to held of hiiuſclf of the 2 Acres of 
Land, aud ajter tic St.uute be in edel B. Tenant in the Aſſiſe of the 3 
ures of Nizado + to hold of the Chief Lord. Per Stone the Writ ought to 
have been brougat aguintt B. and the others who are Tenants of the 3 
| 1 Acres of Meadow as Tenants of the whole in Demeſne and in Service; 
but now the Cueitton is it we may appurtion the Rent in the Abſence of 
the other Tenant, And the Plain was nonfuited, becauſe the Rent 
canto be apportioned in the Abſence of the other 'Fenant. Br. Alliſe, 
pl. 110. cites 4 Atl. 6.— Nevertheicis Rent was apportioned in the Ab- 
tence ot ſome ol the Tenants not named in the Writ; tizeretore Quære. 
| | Thid. cies 13 K. 2. | 
| 4. A. holds 20 Horſes of B. by Fealty, and 20 s. Rent. A. enfeoffs 
C 13 of them, yet wirhour Notice he remains always Tenant to B. 
the Jord between racia 2, and this Notice ont ro be inne of the very 
Certainy of the Rent, which thould belong to B. pro Particula Illa put ia 
Feu eut; For other a iſe it is no Notice, and this Notice muit be gi- 
ven belore any Avowry made by B. otherwiſe A. fall be till chargeable 
tor the wave 20 8. Rent — Notice atter tne Avowrv, and 
ttereiore A. as to tne 18 Houſes thall plead Hors de don Fre, and this 
c ſnall be entered to avoid the Eitoppel. Per Fro icke Ch. }. Kei. 94. 
pl. 18. M. 21 H. J. Anon. 
5. Ey che Words (according to the Onantity of the Land) in the Statute In this C:fe, 
I ol 18 . f. cap. 2. [winch ſee at (G. 4) pl. 1.] It there be Lord ꝛu Te- —_ 11 
ö dent of 20 Acres of Land by Fealty, and 10 8. Rent, the Lord prorchaſes 2 mite the 
Acres, and taking the Rent tobe apportioned according to the Quantity juſt Reſidus 
dot the Land diſtraius for g s. the Tenant makes Reſcous, the Lord br: 5 upon the 
| | bis ice, rhe Tonaut plends Nu Tort ; the Recognitors of the Ailife hall ApPortion- 
extend the Land according to the Faluc, and ant according to the G- g a1 oF 
E tity, and the Lord ought upon the true Valuation ot the taid 2 Acres 0 cover fo 
purcliaſed, to have but 88. 6d. 2 Inſt. 505. | 2 * 
un | 
the Jury ro be due; For it were too hard, and a Cie of Multiplication of Suits, — wa 
the Meaning of the Makers of this Act, that the Lord ſhout be driven in his Alte or Avowr: &c. 
to hit the juit Sum due upon the Apportionment; but tio” be cred e, yer ſhall he recover but 
that jult Sur, which is implied in theſe Words decundum Quantitatem Terre, i. e. Secu cum 
Quantitatem Valoris Terræ; But if he demand Lejs in tliut Adlon, ne fhall nat recover the Greater. 
2 Inft. 523, 504 | 


a 6. So it is if a Ian make a Leaſe !or Nara, referving a Rent, if he Path. 39 


p — * 1 . : 18 1 
I grants away Part of the Reverſica, the Rent {aull be apportioned by the Eliz Rot, 


Common Law, and albeit the Grantce of Part demands or claims wore in po ine 
in his Action of Debt or Avowry than is due, yet thall he recover to Coftizs and 
muchas the Jury ſhall find upon a juit Apportiommnent to be due, againſt Hardi g. 

a 2 ſudden Opinion reported by Serjcant Bendloes, Hill. 6& YE. 6. chat i, 0. 
I the Rent in chat Caſe ſhould not be apportioned but loſt; but the Law inf Eur & 
i has been often adjudged to the contrary, for 4 Reaſons, iſt. For that agile Fr. 
it is a Rent-Service, and not 4 bare Contract, and Rent-Services were gz El. C B. 


s apportionable at the Common Law. g. It is iacideut to the Rever/ron, Not. 25. 
: Which is fererable. Et Acceſſorium ſequitur Naturam ſui Principalis. 
3. Tre Rent being a Rent-Service is ſeverable by Recovery of Part, in 
6 an Action of Wale, or up en Surrender in Part. 4. Laſtly, it is a Gene- 
i ral Cate, and cipecially in Cafe of Writs, which ;nany Times are void 


E lor a third Part. 2 Init. 504. 


7. And 
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7. And where the Caſe has been put of a Leſſee for Years, the ſame 
Law holds in the Caſe of 4 Leaſe for Life, whereupon a Rent 1s reſerved, 
tor the A i ot the Rent; whereby it appears, that there was an 
Apportionment at the Common Law Pro Particula ſecundum Quanti- 
„ © theſe Caſes does our Act extend. 2 

K. 504. 

8. Apportionment made by Agreement en Pais is good, if it be to 

Quantity and Quality ot the Land, which the one and the other P 
2 not. Per Dyer and Manwood. Mo. 114. pl. 255. Paſch. 20 
12. Anon. 

W |; 

. 9. If A. make a Leaſe of a Manor reſerving Rent, and afterwards 

In — Leſſor grants the Rever/on f 4? Acres thereof, if B. bring Debt, he — 

When there aver the Rate of the Acre, if Defendant plead Nil debet per Pa- 

is to be an triam the Jury ſpall rate the Value, and tho” the Value be found leſs 

Apportion- by the Jury than the Plaintiff ſurmiſeth, yet he thall recover alter the 

menteither p a neee | | 

the Jury Proportion. Wal. 33. cites 10 ac. 


upon Ni debet pleaded, or the Defendant may in his Pleading ſet forth the Lalue of the Land, and to what 
the A 1 t ſhall be. Vent. 276. in the Caſe of Hodgkins v. Robton and Thomboraurh, 
Wild [ held, That there might have been an Apportionment in this Cale, if it had been before a Jury ; 
But the Reporter adds, Sed non dedit Rationem. Freem. Rep. 419. pi. 555. in the Cate of Hodgkius 
v. Thornbury. 


3 _—_— 


F. a) Apportioned. Demanded, How. And Pleadings. | 


Yelv. 140. I. WAS ſeiſed in Fee of a Manor, one AMoiety whereof he held by 
D. P. e Knight Service, and the other in Socage, and alſo of a Parſonage 
| appropriated, and demiſed the whole to the Plaintiit tor Years rcadcriug 7 11 
6s. 8 d. per Aun. A. deviſed the Manor to B. his eldeſt Sca jor Life, Re- 
mainder to C. his youngeſt Son in Tail; afterwards B. ſurreadered his Eftate 
for Lite to C who diſfrained; and in Replevin avowed for the Rent of 
5 Parts of the faid Manor into 6 to be divided, and ſtewed that the I. 
ſonage was worth 20 I. per Ann. but did act ſet forth of what yearly Valuc 
the Manor was. Defendant demurr'd, becauſe the Plaintiff did not thew 
the entire Value by the Year of the whole. Upon the firſt Argument 
the Court much doubted upon this Matter, and moved the Parties to 
agree 5 bur afterwards Hill. 43 Eliz. upon turther Argument the Courr 
agreed, That the Rent ſhall be apportioned, in regard it was 10 4 
Diviſian by the Act of the Party, but by the Law, viz. The Statute of 
Wills, as in 34 H. 6. where the Leſſor ted the Reverſion to the Leſ- 
ſee, and a Stranger. And they alſo held, That the Bar to the Avowry 
was not becauſe only Part was valued, and not all. And therefore 
adjudged for the Avowant. Cro. Eliz. 771. 772. Trin. 42 Eliz. C. B. 
Ewer v. _ 3 
2. A. made a Leaſe for Years of Lands to which be had 2 good Title, and 
of other Lands to which he had a defeafible Title, rendering Rent. In Reple- 
vin A. avowed for the whole Rent; the Plaintiff replied, That after the 
Leaſe made, the Diſſciſce entered upon Part of the Land, and evicted him. 
Upon Demurrer it was held by 3 Juſtices, That the Avowant thould 
have a Return for the whole Rent; for the Judges could nor apportion 
this, becauſe the Value did not appear, which ought to be ſpeuu by the 
Leſſee in his Pleading and Notice given to the Leſſor. But 2 juitices held 
that it ought to be apportioned, — it appeared that Part was evict- 
ed; but becauſe the Value did not to the Judges, it could not be 
apportioned. Brownl. 186, 18). Paſch. 5 Jac. Pal let's Cafe. Ic 
3. 
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3. Ii Lefſce jurreaders Pait, the Leilor needs not thew the Value. Per 
Willtams J. ald Fopiuun agreed thereto, becauſe the Acceptance of the 
Letter had made him privy to it. Brownl. 187. in Paller's Caſe. 

4 la Repleyin tlie Deſendant avows tor Rent, the Plaintiff ſhe ws that 
he was evzued of Part. Per Popham and Tanheld, The Pliuntiff ought 
jo jew the Value of the Land evicted, and how the Rent ought to be ap- 
portiuned, and what Part remained, and to tender the Reſidue ; for what 
te Value is, and how the Apportionment fhould be, are both in his No- 
tice, and rhicretore the Plea was ill. But Williams J. beld, That the 
Lefſer orekt in lis Declaration or Avowry to fbew the Apportromment ; tor 
he ought to rake Knowledge of the Eviction, and of his own Title; and 
ſaid it was lately fo adjudged in C. B. in a Cafe of Moyle v. Ewer. 
V hcretore che Jutiices would adviſe, & adjornatur. Cro. |. 160. Paſch. 
5 ac. B. R. Smith v. Malires. | 

5. A. polieſs d ot a Term lor Years, and of Land in Fee Simple, leafes Bet it a Man 
boch by one Need, and reſerv ing one intire Rent, and dies, by which bringtan 
the Rev ertion of the Term goes to the Executor, and of the other Lands 47 
to ine Hcir; in this Cafe the Heir ought to demand at his Peril directly wore =, 
the Sm t6 which the Rent aug to le appurticaed ; tor it he demands more than is due, 
than he ought, the Demand is not good; Per Coke. But in the Cafe at Where an 
Par the Lemand was of a * leſs Sum than he crght to have upon the Ap. AlTortion- 


gorticament. Ad quod Nothiug was faid whether it was good or no. vg 
Roll. R. 368. Paſcn. 14 Jac. B. R. Moody v. Garnon. Jury, i 2 
may ap- 


portioned, and the Plaintiff ſhall recover ior the Reſidue. Per Coke. Roll. R. 368. in Caſe of Moody 
v. Garnun.——* Ii he demand leſs he ſhall not recover more. 2 Inſt. 50% 


6. In Replevin &c. the Defendant avowed tor Rent, and ſhewed that 
his Falter was ſeiſed, and leaſed tor Years rendring Rent, and died, and 
that the Reve7/108 deſcended to bim, and fo he avowed tor Rent Arrear ; 
the Plainriil replied, That the Father deviſed the Rever/ion to another &c. 
The Defendant maintained his Avowry, and 7raverjed the Devije. The 
Jury found, That the Deviſe was only of two Paris, and nor of the 3d. 
the Lands being held by Knight Service; Hutton J. held that the Avow- 
ant ſhouid have Return tor Part; tor here the Jury have found the 3d 
Part of the Rexerſion in him, and fo there appears a ſufñ c ĩient Certainty 
to th: Court to make an Apportionment; and then it the Court may 
make an Apportionment, the Avowant ſhall have Return for to much as 
is due to him; but if it be to be made by the jury, and not by the 
Court, the Avowant thall not have Return for the 3d Part. Adjornatur. 
But atterwards Judgment was given for the Avowant, Hobart and 
Winch being _y preſent. Winch. 49, 50. Mich. 20 Jac. C. B. Cla- 
worthy v. Mitchel. | 

J. A. made a Leaſe of Freehold and Copyhold Land to B. Debt was 3 Lev. 39. 
brought tor the Rent; B. pleaded in Bar that he was evi ei out of all S. C. 
the ſaid Lands ante &c. A. replies, that J. S. was ſeiſed of the Freeho 
and traverſes the Seiſin alleged by B. in his Plea of Eviction. Upon I 
ſue joined a general Fudzment is pro. Quer. and affirm'd per tot. Cur. For 
where the Plea in Bar was intire, and Part falſiſied by the Verdict, he muſt 
have his Judgment general, which was for the whole Rent, as Plaintiff 
declared. And it was argued that the Defendant ſhould have ſet torch 
the Value ot the Particular Lands evicted, and alſo of the other Lands. 

2 Show. 399. Mich. 36 Car. a. B. R. Randal v. Breſe. 


60 (8. a) 


—— 
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See (G. e) Apportioned. In what Caſes there ſhall be No 
: --:pptioaaeat, but the whole Rent fhall iſſue out of 


the Reiidue. 


p * x. 13 K. 1. L Nass that if be ſell any Part of ſuch Lands or Tenements m 
ue * cap. 2. any, the * Feoffce ſball immediately hold it of the Chi 
he Word Lord, cad foall ve forthæith charged With the Services, for ſo much as 
(Feottee) in pert 41445, or 0::7h5 to pertain tu the jaid wy Lord f for the ſame t Parcel, 
ir, is uner- gccordung to the Quaatitꝝ of the Land or Teuement jo ſold. (a.) And ſa in 
— "oF 9g this Caſe the / ae Part ef che Serwice Hall remain ta the Lord, to be taken 
Tenancy the Hands of the Feoffee, for the wmbich be ought to be attend aut, and anſiner- 
Paravaile is alle ts the ſene Chief Lord, according to the Quantity of the Land or Tane- 
— on ment ſeld for the Parcel of the Service ſe due. Fi 
not v | | 
Part of the Meſtaltr. 2 Inſt. 503, —+f The Words (Fs the ſame Parcel) are under ſtud of Services di- 
vihble and apportionable, and not of entire Service t, be they annual or not annual. 2 Inſt 50. 
+ The Word (Parcel) is underſtond of a Part in Severa/ty, and not in Common ; and therefore it is 
hol-en, That if tie Tenant make a Feoffment in Fee of the 1aiety or 3d Part &c. of the "Tenancy, that 
ſuch a Feoffee is not within the Purview of this Statute; for a Moiety or a 5d Part &c. Pro indiviſo, 
is not P:rticula ; for chat Word implies a Part in Severalty. 2 Inſt. 523.— l Sec (E. a) 


IF Man 2. It was ſaid, That if Termor be ouffed of Parcel by a Title Paramount, 

— he ſhall be charged of the whole Rent tor the reſt; becauſe Rent upon a 
ant of 2 * = Chattle cannot be apportioned. Quare inde. Br. Apportionment, pl. 
and after 7. cites 9 E. 4. I. | | 
the Grantee | | 
recoters ore of the Acres againſt the Grantor by 2 Title Paramount, the whole Rent fall iſſue out of the 
other Acre. Co. Litt. 148. b | 

IF. J infeoffs L of one ere in Fee, upon Conditicn, and B. being ſeiſed of another Acre in Fee, grants a Rent 
aut of both Acres to the Feottor, who ex: - * the one Acre for the Conditicn Lrober, the whole Rent ſhall 
iſſue our of the other Acre, becanſe his Tirie is Parrmornt by the Grant. Co. Litr. 14S. b Bit 
if a Mun make a Leaſe for Lie of Bl. Acre and Wh. Acre, reſerving 2 s. Rent, upon Condition that if the 
Leſſee dies ſuch an A &c. that then be ſball baue Fee in Bl. Acre, the Lajjee performs the Condition, albeit 
now by ciation, he has the Fee-fimple, Ab Initio, yer ſhall rhe Rent be apporttoned ; far that the 
Reverſion of one Acre whereunto the Rent was incident, is gore from the I. eſſor. Co. Litt. 148. b 
Sa note a Diver ſity between a Rent in greſs, and a Rent int ident to a Reverſion, concerning the Aprortion- 

ment thereof. Co Lirr. 1.38. b. 


3. Leaſe of a Warren, extending into 3 Pariſbes, was made rendering 
Rent, and aſter the Revere of all the Warren in one of the Pariſh:s was 
granted to J. S. and the Leſſee attorned. Adjudged that neither the Le- 
tor nor J. S. ſhould have any Rent; tor the Law is, That no Contract 
mall be apportioned. Owen 10. in Goddard's Cafe, cites Bendl. 14 H. 7. 
4 If rae Grantee of an Aunuity or Rent-charge of 20 I. grant 10 | 
Parcel ol the fame Annuity or Rent-charge, and the Ze nhant attorns, here- 
by the Annuity or Rent-charge is divided. Co. Litt. 148. 
Gi/t in Tait, 5. Concerning the Apportionment of Rents, chere is a Difference be- 
Leaſe for tween a Grant of a Rent and a Reſervation of a Rent; tor it a Min be 
Lift, r for ſziſed of 2 Acres of Land, the one in Fee-/imple, and the cher in Z, and 
— 4 1 by his Deed grants a Rent out of both in Fee, in Tail, tor Lite &c. and dies, 
referring a the Land intail'd is diſcharged, and the Land in Fee Simple remains 
Rent, the charg'd with the whole Rent; tor againſt his own Grant he ſhall not 
Donor or take Advantage of the Weakneſs of his own Eſtate in Part. CO. Litt. 
Leſior dies, 148. b. 
Tail avoided | 
the Gift or Leaſe, the Rent ſhall be apportioned ; for ſecing the Rent is reſerved our of ard for the 
whole Lands, it is Reaſon that cuben Part is eviffed by an elder Title, that the Donee or Leſſee had not 
be charged with the whole Rent; but chat ir de apportioned ratably accordi-g to the Value of. 
the Land Co. Cut. 148. b | 


6. K 
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6. A Leaſe was made of Land is Peſſeſſan, end of other Land in Re- ; 
dern, alter the Death of J. S. then Tenant for Lite to have the fark for 
Lilie, and the other troin the Death of | S. for 4» Years, if Leſſce 
would io long live, yie/arag for att and fazular the Premiſes 4 L at the 
wur ufünl Terms ot the Tear; the whole Rent is payable preſently, 
and not to wait the Death ot J. S. tor the Referxation is imme. D. 256. 
b 257. pL 11 Mich. g Eliz. Anon. 
J. Apportionent can be only Certain Rents and Things and nor of 
Accidental or Caſual Profits, as Heriots, Profits of Courts, which cannot 
be reduced to an annual Value. Refolved 5 Rep. 6. a. Mich. 31 & 32 
Eliz. B. K. in Lord Mountjoy's Cafe. 
8. A. Zu mor for 20 Tears, and ſei/cd of other Lands in Fee, haſes all for 
10 7ears, re r ing Rent, wich Claute oi Recentry, and dies; now the 
Heir has a Re\ e: ion lor the Land in Fee, and the Executor for the 
other Land, and to ne Condition is divided according to the Rererlion. 
per Manwoud. 4 Le. 27. pl. $3. in Caſe of Lee v. Arnold. | 
9. It a Man les 3 Acres of _ Annual Value, for Life or Years, 
rendring 3 8. Rent, and alter wards grants the Rever/1517 of aue Acre, and 
the Tenant attorns, the Rent ihall be apportioned ; For tho ic was bur 
One Leaſe, One R<everhon, and One Rent, yet it was incident to the 
Reverlion, which was ſeverable; Ant the Rent ſhall attend upon the 
— and upon every Part thereof. 3 Rep. 79. b. in Wiatt Wield's 
Ale. | 
10. A. kad Fre:hold and Copybeld Lands by one Demiſe, and afterwards Y . 
A. ſurrender d the Cufybold to J. S. and his Hugs, and at another Time |. e 
gruuted the Revei/ion e the Freekeld 10 F. &. in Fee, and the I euant attortr d. — Ibid. 622. 
Adjudg'd, That J. S. may have one Action ot Debt tor tue whole Rent. >! 15 Mich. 
13 Rep. 57. Patch. z9 Eliz. B. R. Collins v. Harding. ut En 
11. A. leaſed Lan to B. rendring Rant 104. and then iI J. per F G . 
Ang. Parcel ot the 10 L per Ann. to C. P. & E. feveral ly, to each of 
them a 3d Part, aud dies. The Deviſe is good, and the Rent is well 
feverable, and Action lies for each, which the Law gives as incident to 
the Rent. Per 3 Juttices. Contra Popham. And judgment accordingly ; 
Popham conſentiente. Cro. E.637, 652. Mich. 40 & 4r Eliz. and Hill. 
41 Eliz. B. R. Ards v. Watkins. | 
12. Reni-Seck or * Rent-Charge cannot be divided without the Te- By A in 
nant attorns, but Rexi-Scroce may. Arg. 2 Jo. 120. in the Cæſe of Colt- 2 2 
burn v. Wright, cites Hob. 25. and fays, That Rent-Seck is divilible par was ex- 
by Devite by the expreſs Words of 34 H. 8. Ibid. Arg. teended by a 
and delivered in Execution; and this Act of the Sheriff is an A& in Law. Fur by 5 & — 2 
the Tenant ſhall not be made ia ble to 2 Diſtreſſes. Cre. E. 7.42. Hill. 42 Elz. Wotton v Slit. 


13. Leaſe c, Bl. Acre to commence at @ Day to come, and Wh. Acre in Præ- 
fenti, rendring Peat at Michaclmas. Belore the Commencement ef rhe 
Term in the other Acre the entire Rent grows due, and clearly i; bur 
2 Rent. Per Cur. 2 Roll. Rep. 467. Mich. 22 lac. B. R. Falitait's 


14. A Biſhop bad 4 Manors, which were 2/aally ufd at 3z L Rent a 
Year. He leaſed 3 of them readriag the ancient Rent, whiereas no ancient 
Rent had ever been reſerved for 3 only ; and conſequently the Refervarion 
not good; And it could not be help'd by Apportionment. G. Equ. R. 


52. & 3 Chan. Rep 109 & 229. cited by Trevor Ch. F. and Holt Ch. |. 
in the Caſe of Orby v. LD. Nohun, as ihe true State of the Cate of 
Owen according, as it appears upon the Recosd ; And they 


V. 
faid, That Cro. C. 94. is but an imperie& Report of that Cale. 

15. Leaſe of Cb Lands or 3 Years, and of Freebold for 31 Tears, at 
an entire Rent. One of the Terms is expi Debt is brought tor the 
Rent Arrear. Per Roll Ch. J. The Plainciit ought to bew how much ot 
the Land is Copybold, and how much Freehold. Ir was then _— 

ar 
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That but one entire Rent was reſerved, and ſhall be paid us 
the Expiration of the Leate ot the Copy hold Landis us betore. Roll Ca. 
J as:.' then tor what Term ſhall the Kent be reicrved? For it doch not 
appear to us. Theretore you had beit diſcontinue your Action; For it 
we give judgment on the Exception you may loſe your Rent. Sti. 381. 
Trin. 165 3. Peck v. Ewre. 

16. Sir J. W. Verden of the Fleet, granted the ſame, with ſome Excep- 
tions, to the Plaintiti, fer 1000 J. in Hand, 1000 J. per Annum, and 200 
Cunces of Plate Rent. His Agent gave a Particular of the Chamber. 
Rents to the Plainritty ro induce him to the ain. Aiterwards, on 
Complaint ct the Priſoners, the Fudges of C. B. reduced the Rents of the 
Chambers, which the Priſoners were to pay, ſo as they cum to near 4 
Dracrter leſs in Value. The Plaintiff thereupon fought to be reliev'd ; For 
this Order is compulfary, and in Nature of an Eviction; For tho' the 
I bing remain, the Profits which anſwer the Rent are taken away; Bur 
in regard there was a Cvenant in the Aſſignment for the uptolding the Va- 
lues, or that they were ſuch, the Ld. Keeper conceiv'd it like other Caſes 
of Purchaſe, where it ſeldom happens but Things are over-valu'd ; and 
diſmiſs'd the Bill. 2 Chan. Cafes 204. Mich. 26 Car. 2. Duckenfield v. 
— „ — 1G to Lafer ref 4 A | 
S. C. ci 17. If emiſe to Leſſor, reſerving a Rent, there ſhall be no A 
| 2 portionment; For the Parties by the arts” have aſcertainꝰd _ 

I here there Rent ſhall te allow'd for that Part. Per Hale. Vent. 276. Mich. 25 
oo Rev ve. Car 2. B. R. Hodgkins v. Robſon. 
rved u | 
the — there ſhall be an Apportionment. Vent. 2-6. Hodgkins v. Robſon. — Vat if Leſſee , 
un Part to a Stranger, and the Stranger af.gns it to the Leſſer, ard the Leſſve had reſerced v Rent, in that 


ſe there ſhall be no Apportionment ; For the Leſſor comes under the Benefit of rhe 5 s 
Contract. Per Hale. Vent 2:6. Hodgkins v. Robſon. _— 


well atter 


ny n 1 
— — N — 


(H. a) Apportion d. In reſpeR of Time. 


Ent in the 1. JF Tenant for Lite leaſes for Years, rendring Rent at the Feaſt of Eaſ- 
ſame Cate ter, and the Leſſee occupies for 3. Juarters of a Year, and in the laſt 
by ty Quarter before Eafter the Tenant for Life dics, here ſhall be no Apportion- 
7.74 ment of the Rent tor 3 Quarters of a Year ; Becauſe no Rent was due till 
* ecicted be- the Feaſt of Eaſter, and no Apportioamear thall be in reſpect of Time. 
fore Eaſter, Reſolv'd 10 Rep. 128. a. Mich. 11 Jac. in Clun's Caſe. 

an 


— 5 Apportionment of the Rent, but not in reſpect of 


bad incurr d in the Life , ihe Leſſor, there ſhould be 
Time, which well continues, but in reſpect that Parcel of the Land demiſed is evicted. Reloly'd 10 
Rep. 128. a. in Clun's Cate. - And this Diverſity appears in 27 E 3. $4. b. In Debt againſt 
Executors, counting that their Teſtator granted to him a Penſſon of 201. to abide with Lim in the king's 
Wars, «hen reaſonably warned, to take at the 4 Terms of the Near equally ; And ſheu d fartier, That he 
wert with him to Calais upon W and was there arm d; And demanded Judgment, and pray 'd 
the Debt. 1 he Defendant faid, That for the firſt Quarter he was paid 5 l. and ſhew'd Acquittance, 
ard before the 2d Quarter the Teſtator died; And demanded 2 of the Action. Wilby Ch ]. 
by the Rule of the Court awarded, That the Plaintiff take nothing by this Wrir, becauſe it ſhall not 
be apportion d in reſpect of Parcel of Time, tho it happen d by the Act of God. 10 Rep. 128. b. in 
Clun's Caſe, cites 10 E 4. 18. 2oH.6. 6. gE 41. 30 H. 8. Apportion B. 

* If one leaſe Lands for Years, 201 Rent yearly, and at the End of 5 Duarters the Leſſee is 
eviZed, Leſſor ſhall have no Rent; For Rent thall never be apportioned in reſpect of Time. Salk. 65. 
Hill 3 Ja. 2. B. R. the Counteſs of Plymouth v. Throgmorton. | 


2. A. was Tenant for Life, Remainder to B. his Son in Tail. A Fudg- 
ment Creditor extended the and leaſed to F.S. rendring 1601. a Tear, 
pajable Luarterly. A. died the roth of March, and J. S. continued the 

otfethon till aiter the Lady-Day next. B. claimed rhe whole Rent 
trom Chriſtmas co Lady-Day; For that J. S. holding over, the _ his 
on 
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Election to continue Tenant at Will to B. Ld. C. Cowper faid. This 
was Caſus Omiſſus out of the ſeveral remedial Statutes for — = thac 
the Law does not apportion Rent in reſpect of Time, nor did he know 
that Equity ever did it; That the Creditor might have guarded againſt 
this Accident by reſerving the Rent weekly, fo that it is his Faulr, and 
lecomes a Gift in Law to the Tenant. And his Lordihip held, That from 
Chriſtmas to the Death of A. upon the roth of March, the Tenant ſhould / 
pay nothing, but that F. S. pu accomr to B. for the Profits from the 
Death of A. And with regard to the Notion, That {3 by remaining in 
Poſſeſſion ſhewed his Election to continue at the old ent, this, the Court 
faid, only ſhe wed his Election from that Time, and not from the End of 
the preceding Quarter. Wms's Rep. 392. Hill. 1717. Jenner v. Mor- 


* 11 Geo. 2. cap. 19. Recites, That where any Laſſor or 

having only an Eſtate for Life in the Land &c. dies before or on the Day os 
Which any Rent is reſerved or made payable ; Such Rent or any Part there- 
of is not recuverable by the Exec:ttors &c of ſuch Leſſor c. nor is the Perſon 
in Rever/ion intitled thereto, any cther than for the Uſe and Occupations of 
fach Lands &c. from the Death of the Tenant for Lie, of which Advan- 
rage hath been often taken by the Undertenants, who thereby avoid pay- 
ing any Thing tor the fame ; For Remedy whereof it is enacted, (8 13.) 
That where any Tenant tor Life ſhall die before or on the Day on which 
any Rent was reſerved or made payable upon any Demiſe or Leaſe of 
any Lands &c. which determined on the Death of ſuch Tenant for Life, 
the Executors or Adminiftraters of ſuch Tenant for Life ſball and may, in an 
Act ion on the Caſe, recover of and from ſuch Undertenant cr Undertenants of 
ſuch Lands Sc. if ſuch Tenant for Life die on the Day on which the ſame 
was made payable, the Whole ; or if before the Day, then a Proportion of ſuch 
Rent, according to the Time ſuch Tenant for Lite lived, of the laſt Fear or 
Quarter of a Year, or other Time in which the ſaid Rent was growing due as 
— making all juft Allowances, or a proportional le Part thereof re- 
pelt ively. 


(L a) Suſpended. 


1. J Eſſee ſurrender d to Leſſor upon Condition, the Rent is ſuſpended ; 
LI f Leſſor enters 15 Condition broken, the Rent is — | 
Arg. Het. 71. cites 7 H. 6. 2. Gafcoigne's Cale. 1 | 
2. Entry into Part of the Land leas'd is a Suſpenſion of the whole 8. P. For in 
Rent reſerd d upon the Leaſe for Vears during the Time; by the Opinion ot id Cale he 


ſhall 
the Court. Er. Apportionment, pl. 7. cites 9 E. 4. 1. Ghee his 
| | | | Vrong as to 
enforce the Leſſee to pay any Thing for the Reſidue. Otherwiſe of a Rigbtful Entry into Pars Per 
Hale. Vent. 2:7. in the Caſe of ins v. Robſon and Thornborough.—— 2 Lev. 143. S. C. 


It was given in Evidence of an Entry &c. for the Suſpenſion of Rent, That on the Land demiſed was 
2 Brick-Kiln and a ſmall Cotage, and that the Leſlor enter'd and went to the Cotage and cot ſome of 
the Bricks, and «n!ii'd the Cotage. But twas proy'd, That the Leſſor had reſerved the Bricks and Tiles, 
which in Truth were there ready made at the Time of the Leaſe granted, and that he did not untile the 
Brick-kiln Houſe, but chat it fell by Tempeſs ; and ſo the Plaintiff did nothing, but came upon the Land 
to carry away his own Goods; And alſo he uſed the Bricks and Tiles on the Reparation of the Hoſe. And 
as to the Extra tenet which was Parcel of the Iſſue, the Leſſor did nor continue upon the Land, but wear 
olf from ir, and relinquiſhed the Poſſeſſion. But the Court held, The Continuing the Poſſe ion or Not 
was not miterial; For if he once dees any Thing amcunting to an Entry, tho' he departs 2 yet the 
Poſſeſſion is in him ſufficient to ſuſpend the Rent, and he ſhall be faid Extra tenere the Defendant, the 
Leflec, til he has done an Act amounting to a Re entry. Le. 110. pl. 149. Paſch. 30 Eliz. C. B. Cibel 
v. Hille. 
To make a Suſpenſion of Rent reſerved upon a Leaſe for ears the Leſſor muſt ouſt the Leſſee of Part 


of rhe Land lett at lraſt, ard muſt lald the Leſſee = * after the Day on wich the Rent is made _- 
.Cc 
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abi by the Leaſe; ard if the Leſſee re- enters the R bs reniced; Sic Dittum fake Sti. 3 yy 
| es Timbrell v. Bullock. | * * N 


— — 


3. A. makes B. Steward of his Manor, and gives 10 l. Fee to B. wich 
Dittreſs Pro Officio fao , and Yietuals and Drink tor his Lab. 
B. leaſes the Fee and his Diet to A. for 4 Years, rendring to B. 12 J. per 
Ann. with Clauſe of Diſtreſs in the Manor, by Deed indented. B. nep- 
les to keep the Courts, and atterwards diſtreins for the 121. and makes 
an Avowry upon this Limitation ; But the Avowry doth not lie, becauſe 
it is extirt by the Non-feafance of rhe Services & c. For when the Rent 
comes by reaſon of the Land, there a Leafe to the Lord is a Suſpenſion; But 
contrary where it comes Katione Perſon. Br. Left. Stat. Limit. 77. cies 
20 E.4 12. Per Cur. 
& iris if the 4. Ir there be a Lord and Tenant of 40 Acres of Land ly Fealty, and 
Leſſor enters 255. Rent, it the Tenant make 4. Gt in Tail, or a Leaſe tor Lite, or 
Ter i Years, of Parcel thereof to the Led; in this Cafe the Rent thall not 
or Years apportioned for any Part, but the Rent ſhall be ſuſpended for the whole; 
n Part, tor a Reat-ſervice (faith Littleton) may be extinct for Parr, and appor- 
ny tioned for the reft ; but a Rent-ſer vice cannot be ſuſpended in Part by the 
pu our the A of the Party, and in Eſſe for other Part. Co. Litt. 148. a. b. 
eſſee, the 


Rent is in the whole, and ſhall not be apportioned for any Part Cc. Litt. 148. b 
yet © ae ee mays ended tn rot, ant is fe for Part ;.00 when the ane 
m Chivalry enters into the Land of bis Ward within Age, now is the Seig iory fuſvended ; bur if the 
Wife of the Texant be endowed of a 3d Part of the Tenarcy, now ſhail the pay to the Lord the 3d Part of 
the Rent Co. Liet 148. b —And fo it is if the Tenart gives 4 Part of the Tenancy to the Father of 
the Lord in Tail, the Father dies, and this deſcends to the Lord; in this Cafe, by Act of Law, the 
. eee and ia Effe for Part; and the lame Law is of a Rent- charge. Cy. Litt. 
148. b. IL 1 


Granteeof 4. If Rent be granted out of an Efate is Fee, aud Term for Tears to 
+. for Life, an A e Grant of he Land held for the 
Term, is no — Rent. 7 Rep. 23. b. Per Cur. Trin. 2 

fo Veer o Eliz. in Butt's e 8 
— and ſurremdurs the ſaĩd Leaſe, the Rent is revived. Cro. Car. 101. Hill. 3 Car. C. B. Peyto 
Pemberton. Litt. R. 58. 8. C —FHutt. 94 8 C. And it is ſiid there, that it would be other wie 
if the Acceptance had been of an Eſtate for Life Het 50. 51. S. C adjornatur. And Ibid. 71. 8. C. 
argued, bur no Judgment. | Sp 


6. Leſſee conſents to the doing a Thing ordered by Leſſor to be done; 
afterwards it appeared that ir could not be done without Cutting down an 
Apple-tree. The Leſſor's Workman acquaints the Leſſee of it, who will 
not conſent, bur forbids the cutting it down ; however, the Workman 
cur it down. And this was adjudged no Suſpenſion of the Rent; bur it 
was agreed, that if Leſſee had revated bis Licence, and made it known to 
his Leffor, and the Leffor had after that commanded the Workman to 
cut down the Tree, it had been a kay Arg. 2 Roll. R. 399. 
cites it as the Caſe of Dord Denny v. Parney. 

7. In Debt for the d an Entry and Expulſion 
out of the Garden-bouſe; and it was tho” ic was Parcel ot the 
Tenements &c. Hob. 190. pl. 236. Mich. 14 Jac. Dorrel v. Andrews. 


be | 
Parts of the Houſe. ——Darrel v. Andrews, S. C. Brownl. 69. ſet. forth the Entry to be 
i Wool-houſe, and one Buttery at the Upper End of the Hall. | 


3. A. made a Leaſe of an Houſe, Land, and Woods, excepting all Trees nut 
before ftript, e, cut down the Trees which had been firipi 
before. The Queſtion was, Whether this was a Suſpenlion of the Rent? 
Ic ſeems that it is not, becauſe the Body of che Tree does not belong to 


5 1414 ice to him is only in Reſpect of the 
Shade ; beſides he not having Property in che Trees, che 


_—__—_—_ 
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taking the Boughs will not be a Suſpenſion ; for no Rent itlues out of 
* — are Parcel of the Inheritance; bur ad ornatur. 2 Roll. 

Rep. 395. Mich. 21 Jac. B. R. Farby v. Clarke. 
9. Leuſe of a P onage tor Years, Leſſee covenants to pay the Rent, but 

betore any becomes due, the Ord ſequeſters the Parſonage for Non- 

payment of the firſt Fruits; this is no Plea tor the Leſſee in Action of Co- 

venant. And it he had given Bond tor Pay ment of the Rent, it would 

be no Plea in Debt on the Bond; for he had bound himſelf to pay the 

Rent, and the Occupation is not material, where the Leaſe is for Years 

or Lite; but otherwiſe of a Leaſe ar Will. Her. 54. Mich. 3 Car. C. B. 
Kill v. Linne. 


among other 
lea, That the 


2 Tenant for Years covenants to pay 
with Warer, yet he is chargeable 


there had 
good, notwirhſtanding the Interruption by Enemies; 
Agreement, no more in the Caſe of Reparation ; 


the ry 


the Sea, or made barren by Wi the Leflor 


13. £ ines < Miſh in Jonthn-to 5c 0 comma Bent; ©. Ot oh 
and went to Oxon to K. Cha. 1. and then ſent his Servant with the Key of 
the Houſe to A. and delired her to re-enter, and accept rhe Surrender. 
She ſaid the would adviſe with the Defendant, her Son in Law, (who 
then fat in the Houſe of Commons, and acted with them) atterwards 
the retuſed ro accept of a Surrender; the Houſe was made an Heſpital by 
the Parkament fer Maimed Soidters; the Detendant, as Executor to the 
Lady, brought Debt at Law againſt the Plaintiſt for Rent incurr'd, 
whiltt the Houſe was ſo uſed, and all the 'Fime. B. brought a Bill to be 
relieved againſt the Action. Ic was infiſted to be bur reaſonable, That 
= + Tones bn gas one by ford agrints wn Bo can have his Remedy, 
that he notwithſtanding, be liable to pay his Rent to the Leſſor; but in 
this Caſe the Plaintiff has no Remedy over, and that it was an Act of 
Force in the Parliament, which is pardoned by the Act of Oblivion, and 
ſo no Remedy over, and the King had all Arrears of Rent. 
Lord Chancellor took Time to adviſe, but declared that if he could he 
would relieve the Plaincif Chan. Cafes 83. Paſch. 19 Car. 2 between 
Harrifou and Lord North. 1 


12. If 


K—— 
— 


— 
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12. It A lets to B. for 10 Tears, and B. demiſes to A. for 6 Tears, to 
commence in futuro, in the mean Time this works no Suſpenſion either 
of Rent or Condiricn. Vent. 91. Trin. 27 Car. 2. B. R. Lion v. Carew. 

13. Pulling down a Pent-houſe, is no Suſpenſion of Rent, but is a 
Treſpaſs, for which Leſſee may have his Action. 2 Jo. 148. Paſch. 33 
Car. 2. Roper v. Loyd. 

14. A. Leſſee for 60 Tears made anUnderleaſe to B. for 21. at 251. payable 

ly. B. covenanted to pay the Rent to A. her Executors &. du- 
ring the Term, and covenanted to keep the demiſed Premiſſes during the 
aid Term, [in ſufficient Repair] except the fame ihould happen to be de- 
moliſhed or damaged by Fire, and would ſo deliver them up at the End of the 


Term, except as before excepred. B. enterd and was poſſeſs d. The 


Premiſſes were burnt down, and remained unbuilt for the Space of a full 
Near. In an Action for Non-Payment of the Rent it was jatifted for 
the Defendant, That the Rent was payable only for the Enjoyment of 
the demiſed Premiſſes, ſo that fince he was hinder'd enjoying them by 
their burnt down, (which he was not anſwerable tor, nor obliged by his 
expreſs Covenants to repair, but that the Plaintiff was ro rebutld them,) 
it would be hard to charge him with the Rent when he had no Uſe of 


them. Bur Per tot. Cur. He is bound by expreſs Covenunt to pay the 


Rent during the Term; and the Plaintiff had Judgmeur. 
Rep. 1477. Paſch. 13 Geo. 1. B. R. Monk v. Cooper. 


2 Ld. Ray m. 


—— — 


(K. a) Revived. 


1. J F the Lord releaſes to bis Tenant, and to the Heirs of his Body, the 
| Rent ſhall revive after the Tail determined by the beſt Opinion; 
uod mirum; tor he releaſes to him who has Fee-ſimple, but this goes by 
ay of making of Eftate ; therefore quære if there be a Diverſity. Br. 
t, pl. 45. cites 13 E. 3. 
2. In Aſſiſe V. M. granted 10 J. Rent to N. D. ont of his Land for Life of 
A the Remander to R. for bis Life, and after A. died, and V. M. after 
the Death of A. releaſed by another Deed to the ſaid R. all his Right in the 
Rent, and granted that whenſcever the Rent Hall be Arrear that the ſaid R. 
and his Heirs may diſtrain; It is a good Title to R. for the Rent in Fee, 
by all the Juſtices, and yet by the Death of A. the Rent was extinct; 
For the Remainder was void, by Reafon that the Rent which commenced 


| by this Grant could not remain, and fo the Releaſe of the Rent to R. was 


void, inaſmuch as the Rent was extinct before the Death of A. but be- 


cauſe the laſt Deed has this Clauſe of Grant to R. that he and his Heirs 


may diftrain when the Rent is Arrear, therefore this is a New Grant; 


Quod nota. Br. Rents pl. 19. cites 8 H. 4. 19. 


3. If the Grantee of a Rent-charge, and a Stranger diſſeiſe the Tenant of 
the Land, and the Grantee confirms the Eftate of his Companion, and the 
Tenant of the Land re-enters, the Rent is revived ; for the Confirmation 
_— not tothe Rent ſuſpended ; otherwiſe of a Releaſe. Co. Li. 
"_ Rent and Services ſuſpended by Union with the Crown by Attainder 
of the Tenant are revived by Grant of the Land to a Subject. Ley 1. 
'Trin. or Paſch. 1619. ry Caſe. 

5. Grantee of Rent diſſeiſes the Grantor, and makes Feoff ment, and the 


Agreed per - 
TI Diſſeiſee re- enters, or recovers &c. or if it be rendered by Concluſion, 1o 
34. : 


that there is no Remitter, the Rent ſhall not be revived, becauſe he 
yu the Rent ſuſpended. Arg. Lit. R. 83. in the Cate ot Peyto v. 
rton, | | 


L. a) R=- 
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(L. a) Revived. By Re- entry. 


1. 12 the Opinion of 2 Juſtices 
the Leſſee 


diſcharged of any Rent, and therefore ir is hard that the Rent ſhall re- 
vive. Br. Revivings pl. 1. cites 9 H. 6. 16. 

2. Lord and Tenant by 10 s. Rent. Tenant leaſes to the Lord for Lite, 
and after brings Waſte, and recovers all the Land. Per Keble the Rent 
ſhall not be revived during the Lord's Life ; Bur otherwiſe, if the Leaſe 
had been on Condition, and the Tenant had entered for Condition broken, 
and fo note a Ditierence between Condition in and Condition in 
Law. Kelw. 113. b. pl. 47. Caſus incerti T is. Anon. 

3. Leſſor enters on Part of the Land let, and pulls dms Part 
Houſe. Per Popham and Gawdy the Rent is not revived by the 


the Per Poham 
ec s and Gawdy, 


Re entry into that Part of the where the Houſe ftood ; For the mat 
Houſe was Part of the Cauſe for which the Rent was reſerved. Fenner the Land 
and Clench doubred. Adjornatur. Cro. E. 341. Mich. 36 & 37 Eliz. diſcharged 
B. R. Cherborn v. Rye. 4 — 
125. 


pl 15 How v. Broom. & al. 


(M. a) Avoided. 


1. IF a Rent-charge be granted for a Way, and the Way is ftapped, the 
Rent-charge ſhall 55 a. bw Rep. 1. b. in the Caſe of 
Proxies cites 9 E. 4. 19. 15 E. 4 2. 21 E. 3. J. 45 E. z. 8. 

2. It the Diſſeiſor grants a Rent-charge, and the Diffeiſee enters, and 
enfeoff's bim who granted the Rent-charge, then is the Rent-charge taken 
away and avoided. Litt. S. 477. 

3. It one holds Land by s. a TearRent for Ca/the-Guard, tho the Caftie be Mo. 1. pl. 2 
pulled down or deftrozed, the Rent remains; For when the Tenant held of S. C.— S. C. 
the Lord to keep or repair his Caſtle, and afterwards ſuch Service was dl. 9. 10. 
in antient Times changed by the mutual Conſent of Lord and Tenant; & Cd 
into an annual Rent, yer it is ſaid that ſuch Rent is paid Pro Wardo Arg. Lit. 
Caſtri, that is, in Satisfaction ot Ward of the Caſtle; Bur it he holds to Rep 48. in 
keep the Lord's Caſtle, and the Caſtle falls the Service is ſaſpended till Þ< a of 
it be re- built; but then the Tenure thall not be alleged to be for the Hol mea 
Rent but for the Caſtle- guard, and fo ſhall the Avowry be. 4 Rep. 88. S. C cited 
in Luttrell's Caſe cites Bendl. Mich. 3 H. 8. C. B. Capel v. Apprice. I 


Caſe of Proxies, 


OO 


(N. a) Of the ſeveral Sorts of Rents, as Rent-Service, 
Rent-Charge, and Rent-Seck. 


ry 


1 HERE a Man holds a Manor of bis Lord by Service of 40 s. Ind per 
and by 20 8. for grinding at bis Mill, and grants the 20 s. to Pernenk, if 
VN. . and the Tenant atcorns. | 20 8. 2 

6 - and 


ord of the 
Manor in- 


518 Rent. 
fecFs certain and by foine it was Rent-Service in the Hands of the Grantor. Br To 
Jenznts of nures pl. 26. cites 9 Atl. 2 Eine 
of Parcel ef * 8 9 "IP + 

ile aner, watin dit tothe Ill, this Suit is Service, for which the Lord may diftrain, Br To 
nure jt 26. cites9 Aff. 24 —— nd it he after grants the .I[znor to J. N. rexcring to Tin 45 s fo 1 
anon, and 10 4. for the Grind , the 10 5. 1s Rent-Service, iſſuing out ofthe whole Manor. Per p * 
nenk; quod non negatur. Br. Lenures, pl. 26. cites 9 Aſſ. 24. oy 


2. Where the Rent and Service go together, this is Rent-Service; ut 
it the Reui- Service be ſevered from the Services in Fat or in Law, this i 
. . 7 18 
Rent-Seck. Br. Rents pl. 14. cites 26 Atl. 38. 
It is called 3. * Rent-&7vice is where the Tenant holds his Land of the Lord by 
8 Fealty and certain Rent. Litt. S. 213. 
1. has one 3. f Rent-Charge is where one ſeiſed of certain Land grants ly Need 
c:rporal Ser- Poll, or Indenture, a yearly Rent to be itfuing out of the tame Land in 
vice incident Fee, Fee-Tail &c. witha Clauſe of Diſtreſs. Litt. S. 218. 
ES 7 5. Renr-Sck is where fuch Grant is made without Clauſe of Di/. 
Fealry. Co. Tro, & Idem eſt quod Redditus Siccus; Becauſe no Diſtreſs is incident 
Litt. 142. a. to it. Co. Litt. S. 218. 
— 8. P. 
Co. Litt. 87. b— A Rent reſerved wpon a Leaſe for Years is more than a Contract; For it is a Rent. 
Service. 13 Rep. 58. a Note by the Reporter in Caſe of Collins v. Harding. oy 
+ It ts called a Rent-Charge, becauſe the Land is charged with a Diſtreſs for Payment thereof Co. 
Litt 143 b. And if it be to the whole Value of tlic Lard or to the grh Fart of the Value it is 
called a Fee-Farm Rent. Co. Litt. 18: b. | 
ro theſe may be added Redditus Aſſiſus, or Redditzs.{ſiſe,vulgarly Reurs of e which are the certain 
Rents of the Frecholders, and ancient Copyholders, becauſe they be aflited, and certain, and doe di- 
fi-onifh the ſame from Redditus Mobiles, Farm Rents for Lite, or Yearsat Will, which are variable 
and int ertain 2dy, Redditus Albi HF”, Lite-Rents, Blanch- Farms, or Rents, vulgarly and common] 
called uit. Rents; They are called White-Rents, becauſe they were paid in Silver, to diſtingui 
them from Work-Days, Rent- Cummin. Rent-Corn &c. And again, theſe are called ;dly, Redditus nigri, 
Blick Maile, that is Black-Rents, to diſtinguiſh them from White-Rents See Ror. Clauſ. 12 H. 3 
M. 12 Rex conceſſit Hominibus de Andevor Maneria de M. F. A. &c. Reddendo per Annum aàd 
S-acc. Regis 80 1. Blanc. de Antiqua Firma gthly, Redditus Reſoluti be Rents iſtuing our ef the hla- 
nors &c to ether Lords &c. Feedi Firma, Fee Farm, for this Kind of Rent Vide ira Glo Cay. 8. 
2 Inil. 19. | 


6. Rent reſerved between Parceners out of the Land which the other has 
in Partition for Equality of Partition is Rent-charge, and he may di- 
ſtrain in the Land of Common Right. Er. Rents, pl. 4. cites Littleton, 
Tit. Parceners. | | 
Rep. 24 b. . If a Man grants a Rent out of 3 Acres, and grants further, that if the 
— — Rent be behind, chat he hall diſtrain ior the Rent in one ot the Acres; 
thy gu this Rent is entire, and cannot be a Rent-ſeck our of 2 Acres, and a 
Cate. Rent- charge our of the zd Acre; and theretore it is Rent-Secꝶ for the 
whole, and pet he ſball diſtrain fer this in the zd Acre. Co. Lict. 147. b. 
„Rep. 24. b. 8, Jy it a Rent be granted zo 2, and to their Heirs out of an Acre 
Fer 2 c- of Land, and that it ſhall be lawful for one of them and his Heirs, to di- 
Burt's Cl. ſtrain for this in the ſame Acre, this is a Rent-leck ; tor inſomuch as they 
ſtand jointly ſeiſed of one intire Rent, ir cannot be as to che one a Rent- 
ſeck, and as to the other a Rent-charge; and this Diſtreſs is as an Ap- 
purtenant to the Rent; and therefore ii he which has the Rent dies, the 
Furl vor thall diftrain ; and if borh graut over the Term to another, he mail 
diſtrain tor this. Co. Litt. 147. b. 
- Rev. 24 b. 9. But if a Man grants Rent ont of Bl. Acre to one and to his Heirs, and 
Per Car ac- grants to him that he may diſtrain tot this in the ſame. Acre fon Term ot his 
cor. ag. in. Eiſe, this is a Rent-Charge tor his Life and a Rent-Seck alter, dixerfis 
* Temporibus. Otherwiſe ir is if the Diſtreſs be limited for certain Years 
in the fame Land, there it remains a Rent-Seck entirely; For that the 
Fee and the Freehold is Seck in ſuch Cafe. Co. Litt. 1.45. ©. : 
Cro E.655. 10 Since the Statute of Ohia emptores Terrarum it a un gives Lund, 
pl. 25 Hill. in Fee, referving a Rent, it is a Rent-S%c in a Subject; Bevanie 4 46 


Lie 


* 
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nure cannot be created at this Day ; and every Fee-Farm Rent, when 41 Eliz. B R 
granted by the King, becomes Rent-Seck, and thereſore act 10 le -H v. 
tenled. Arg. 9 Nod. 72. cites Cro. E. 656. -ath. 


— 


(O. a) Where Rent-Seroie or Charge becomes Rent-Seck 
in the Hands of the Grantee. | 


I. HE Lord grants his Rent-Service, ſaving to himſe bis Seigniory, If there be 


Q 


the Grantee cannot dittrain, for this is Rent-Seck ; And to ſee, Lord and 


| Thar by expreſs Words Fealty may be ſever d from Rent-Service. Br.Te- jc" -— ogy 
nures, pl. 79. cites ) E. 3. and Fi:zh. Avowry 142. Talus of tis 
Lord by Fen- 


aud certain Rent, and the Lord grants the Rent by his Deed to another, * reſervins the Fea 
2 and the Tenant attorns to the Grantee of the Rent; now this Rent is . to the — 
caute the Teneinents are not holden ot rhe Grantee of the Rent, but are holden of the Lord who re- 
ſer vd to him the Fealty. Lit. S. 225. * So if it be ſaving to him the other Services. Litr. 
S. 235. 

It there be Lord and Tenant by Fealty and certain Rent, and the Lord by Deed grants the Rent in, Fe, 
ſatine tie Fealty, and grants further by the fame Deed, That the Grontee may diſtrein for the fame Rent 
in the Tenancy, albeit a Diſtreſs were iucident to the Rent in the Hards of the Grantor; and thy" a L 
nant attorn to the Grant, yet cannot the Grantee diſtrein ; For the Diſtreſs remains as an Incident inſc- 
parable to the Seigriory ; For then the Tenant ſhould be ſbject to 2 ſeteral Diſereſſes Co. Lirt. 1 55. b. 

So it is if the Lord grants the Rent in Tail or fer Life, ſaving the Fealty ; and further grants, That the 
Gramee may di” rain for it, albeit the Reverſion of the Rent be a Rent-Service, yet the Donee oc 
Grantee ſtall have it but as a Rent-Seck, and ſhall not diftrain for ir. Co. Lirr. 1 50. b. 


2. If Lord aud Tenant are, and the Tenant holds the Manor of R. of his 
Lord by 40 5. Rent per Ann. and 105. per Aun. for grinding at his 4141, and 
the Lord grants the 10s. which comes for Grinding ta . F. and the Ze- 
nant attorns, W. S. ſhall have it as Rent-Seck by tome, and by tome it 
was Renrt-Service in the Hands of the Grantor; To which Para. agreed. 
Br. Rents, pl. 11. cites 9 Aſſ. 24. 

3. If a Man holds by Fealty aud 10 5. Rent, and grants the Rent ; this 
is Rent-Service to the Grantee, ior the Fealty thall paſs. Contra it the 
Tenure is by Homage, Fealty, and Eſcuage and Rent, and he grants the 
Rent only, for there the Services remain with the Homage. Per ilby J. But 
541 J clearly where the Rent is joined with a Rever/ion, As upon 

e tor Life, or upon a Gitt in Tail, rendring Rent; there, if the 
Rent be granted and the Tenant attorns, the Grantee thail have only 
Rent-Seck ; For the Services are incident to the Reverſion, and do not 
paſs by Grant of the Rent. But Per Wilby, It may be tever d; For if 
the Donor grant the Services the Grantee ſhall have the Rent as Rent-Ser- 
vice by G:ant of the Services; which none denied. Bur ſce Littleton 
contrary in his ad Book, the 12th Chapter of Rents, 10. 49 & 50. Br. 
Grants, pl. 73. cites 26 Aff. 38. 

4. It was agreed for Law, That if there be Lord and Tenant, and the 
Tenant Folds of his Lord as of his Manor, and the Lord releaſes the Seigniory 
to the Tenaut, ſaving the Rever/ion, yet this is Parcel of the Manor, and 
vet is now Rent-Seck, which was Rent-Service before. Br. Rents, pl. 
23. Cires 31 Aff. 23. 

5. Cr it a Tenant holds of bis Meſne as of bis Manor, and the Lord Pa- 
ramount purchaſes the Tenancy where the Maſue has the Surpluſage of the 
Service, ver the Mefne who is Lord of the Manor ſhall have the Surplu- 
ſage of che Rent as Rent-Seck, and this Rent remains Parcel ot the Ma- 
nor; quod nota; And a Man ſball mate Title to thoſe Rents in Aſſiſe by 
Conttnuance of Seifen of them, of which he, and thoſe whoſe I flute he has wu 
ihe Mauer Line out of Mind, have been ſeiſed, and lo preſcride; And 2 

| ce 


— —— — — — —U — 


De chat the Rene, which is not now Rent-Service, may be Parcel O . 
Manor; but a Man ſhall not preſcribe in Raw Serie Br. — « tay 
Cites 31 an... 36 H. 6. 13. 

6. lt a s certain Land by Rent- Service and pays the R 
tinually to the Lord in another County than where the i is, 88 


Orig is * change the Nature of the Rent, and therefore where the Plaintilf 
— 2 have intitled himſelf to it as to an Annuity he was not — — 
bolds Land in Rents, pl. 26. cites 36 H. 6. 13. 
—— her Cl 4 other Foreign Services in ancthe this 

ward in an. th or to ao of. ien Sertice: 1 A is 
be ew epic, bee Por aroſe the Penney ie Gnbly cp, 6 a, Bats 


Soif a Man . Tenant for 20 Jtars heas'd the Land to W. P. for 10 Years ing 
leaſes Lands Nat, and afier he granted the ſame Reat to W. P. Ti he — — 
— 72 becauſe it is Rent-Seck ; For he has not the Reverſion of the Term, 
bins certain which gives the Cauſe of the Diſtreſa. Br. Rents, pl. 1). cites 2 K 4. 11. 
's the Rent to another by thi him the ; ſach Rent is b 
Sr 
r eee een 
ie, becauſe he is not Party nor Privy Contract, nor rſion. k Patch. 
B. R. Auſtin v. Smith. The Attornment makes Privity. 2 Jo. 2. cites 8. C. 985 — 


IF he grants $. Contra if be bad granted the Reverſion and Rent to W. N. there 
e ili. Note the Diverſity. Br. Renrs, pl. 17. cites 2 E. 
th 


Term of Life, and the Tenant attorns &c. then the Grantee has the Rent as 4 Rent. Sercice, for that he 
hath the Reverſion for Term of Life. Litt. S. 223. 


9. If the Donee bolds of the Donor by Fealty and certain Rent, and the 
| Donor grants the Services to another, and the Tenant attorns, ſome have ſaid 
the Rent ſhall not paſs; Becauſe the Rent cannot paſs but as a Rent-Ser- 
vice, being by the Name of Services, and the Fealty cannot paſs, 
becauſe it is an Incident inſeparable to the Reverſion ; But it feems the 
Rent ſhall paſs as a Rent-Seck; becauſe at the Time of the Grant it was 
2 Rent-Service in the Grantor, and therefore there are Words ſufficient 
to paſs it to the Grantee, and ir is not of Neceſſity that it {hall be a Rent 
Service in the Hands of the Grantee. Co. Litr. 150. b. 


(P. a) Demand of Rent. At what Time. And what 1s 
| a ſufffcient Attendance. hs 


1. IN Aſſiſe a Man leaſed Land for 12 Tears, rendring Rent, with Clatyc 
of Re-entry, if it be arrear at the Day &c. and at a Day of Pay- 
ment the Rent was arrear, and the Leſſor came the next Day, and enter d 
without demanding the Rent ; and therefore per Cur. his Entry is not lau- 
ful, becauſe he did not demand the Rent; nevertheleſs it is not expres d 
when he ſhall demand the Rent, bur it ſeems this ſhall be the Day of 
Payment, and at the laft Inſtant of the Day. Br. Entre Cong. pl. 81. 
cites 40 Aff. 11. ; 3 FE 

Y | 2. * * cjecit infra Terminum, the Deſendant juffiſted by reaion 0 
Lea for 2 Leaſe made by the Defendanr to the Plaincilf tor Term of Years rendring 


Years with Rent, and a Re-entry for De/ault of Payment, and tor the Rent Arrear ; 


Suen 


LE 1 
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eg Re- entry, 
1 dhe Lefſee 


i her thee any f. s- 
after this Day dane, ard 

and he did not pay it, Abſque hoc, that he tender d che Rent to us ar ; - Mr to 

any Day aſter the faid Da „ and betore rhe Re-entry, and upon this 2% le 


9 
ho Ns ought to * attend all the Day upon the Land to offer the Rent; the Entry is 
But it ſeems that the Leſſor may come any Time of the Day to demand the 252 
Rent. Br. Entre Cong. pl. 39. cites 4 H. 6. 9. ther ſhall 
whole Day, quære inde. Br. Conditions, pl. 192. cies 36H 4 


. It a Man leaſes Land rendring Rent, and for Deſault Payment at the If the Re- 
Day, and a Math after to re-enter, t Wa at Feaſt-Day is R 
not good for a Re- entry; and if he comes the laſt Day of the Mauth mu 


and departs, yet if the Tenant comes the laſt Inſtant of the Day, and jd re th 
renders the Rent, the other cannot re-cacer. Per Fairfax and Brian. Cie that 
Br. Entre Cong pl. 90. cites 6 H. J. 3. if it happen 


the Rent to 
be behind b ＋ a Week after of Payment &c. In this Caſe the Feoffor need not de- 
— uw Go, r 


Day of the Week, wnleſs before that the Feoffee meet the Feoffor upon the Land, and tenders the Rent. 
Co. Litt. 202. a. 


4 Tis not neceffary that the Grantee of the Rent ſhould demand ir Cro E. 3:4 
at the very Time when it becomes due; but at any Time after is fut- — or * 
ficient; For this is not like a Demand of a Rent upon à Condition, be- : 

cauſe that is ſpecial, and overthrows the whole Eſtate, and therefore the 
Time of Demand muſt be certain, to the End the Leſſee, Donee, or Feotite 
may thereto pay the Rent; But a Demand of à Rent-Seck, or Rent- 

Charge is but only a formal Mean to recover that which is due; and 

theretore it may be demanded atter it is behind at any Time, Whether 

the Tenant be preſent or no; For Remedies for Rights are ever favour- 

wh ˖· oy IT Feaſts, upon Del 86. pl 
$. ent a was made payable at 4 | | 6. pl. r. 

Conirion that if he Rene be behind by ze of 3 Months 8 22 

of the Feaſts, on which &c. then a Re- entry. The Rent was Arrear ; But the Ser- 

Demand was made by J. S. by virtue of a Special Letter of Attorney ar vants ſlayi-g 

the Capital Meſſuage an Hour before Sun- ſet (at the laſt Day of the 3 in the Huli 

Months alter the Feaſt &c. according to the Condition, in Order for a nne was 

Re- entry) ot the Rent due at Midſummer laſt; but none was there on the . 

the Part ot the Leſſee to pay. J. S. left his Servant in the Hall ot the ſaid of the Rent, 

Meſſuage, commanding him to ſtay there, and if any came to pay the ſaid be rot hav- 

Rent to grve him Notice thereof; then F. S. went out and walked ina Lane, + oP 

the Land Iy ing on both Sides, and did act return into the Houſe til Suns any De- 

ſet. This is a good Continuance ot the Demand, and the 3 Months thall mand, and fo 
be computed by 28 Days. 4 Le. 179. pl. 278. Mich. 15 Eliz. B. R. upon the 

Wood v. Chivers. | | whole Mat- 


was not a ſufficient Demard. 4 Le. 181. L. . 


6. Leſſor comes to the Land before the laſt Hour, viz. in the Morning 

or in the Afternoon, and demands the Rent, and then goes off the Land, 

and is not there the laſt Inftant of the Day, it is not a ſuificient Demand, 

tho he return preſently after Sun-fer. Agreed by all the Juſtices, 4 Le. 

180. in the Cafe of Wood v. Chivers. _ 

and Continuance on the Land till Sun-ſer & if after 

after 1s — For his Preſence there is the Demand 
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nm. Demand in the Mornin 
without any other — 


Conti- * the Lera- 


—_ Rent. 


„g. he pad Continuance of the Demand. Per Gerrard Attorney-General ; Quod 
2 ne and 22 4 ® 4 8 % 4 

” i b:fore luit conceſſum per tor. Cur, 4 Le. 180. in the Cafe of Wood v. Chifers, 
the laſt I. ant returns, and flays on the Land till Sun-ſet; "Tis a Continuance of the Demand Per 
Carlin ] Quod Wray Ch. J. eonceſſit. 4 Le. 180. in the Cafe of Wood v. Civers. 


8. Where a Leaſe is made rendring Rent at Mic haelmas, between the 
Hours of 1 and 5 inthe Afternoon, and a Re-entry &c. the Leſſor Comes 
at the at 2 o'Clock, and conrinucs demanding till 5, and the Rent is 
not paid ; he may re-enter, altho he was not at 1 o'Ciock, when perad. 
venture the Leflee was there, and rendered ir. Cro. E. 15. pl. 5. Patch, 
25 Eliz. C. B. The Ld Cromwell v. Andrews. 
Godb 6:7. 9. A. leaſed to B. for Years, rendring Rent upon Condition, That if 
pi v1 A- rhe Rent be bebind at the Day, and 10 Days after (being in the 11:24 Jim 
yrs — de demanded) and no Difreſs to be found upon the Land, that then the Plain. 
C par tilf might re-enter. The Rent was behind at the Day, and 10 Days 
Shute held, after, and a ſuſſicient Diſtreſs was upon the Land till 30 Clock in the 
That if a Afternoon of the roth Day, at which Time B. drove out the Cattle, and 
— 1 at the laſt Hour of the Day A. came and demanded the Rent, and it was 
Land oni not paid, nor any Diſtreſs on the Land. It was held by M ray and Shure 
for an Hour, that the Condition is not broken, and that if a Diſtreſs be und there 
or byNights, any Time within the 10 Days it is ſufficient; but Clench doubted; but 
— ad That a Demand made at the End of the ro Days is not ſui. 
Dit Cent, tho no Diſtreſs be then there; but a Demand mutt be made in the 
mean Time. Cro. E. 63. pl. 6. Mich. 29 & 30 Eliz. B. R. Worcetter 
v. Stone. 
e fo... If Rent be dep 1 fo much 4 _——— 23 is ſufficient 
8 the Rent to id in, it is enoug er Cur. And. 253. pl. 232. 
— Mich. 31 & 3 Eliz. Fabian v. Rewmiton. * 
— 121. S. C.—— Le. 305. S. C by Name of Fabian v. Windſor. 


Cro E. 3. 11. Leaſe for Years, rendring Rent to be paid at 2 Days in the Tear, 
— C. 4 Proviſo, That if Leſſee do not pay the ſaid yearly Rent, that then a Re- 
— „ entry; That Rent is not demandable on Pain of Forteiture, but on the laſt 
Liclacimas Day of every Year only, and not every Year according to the Reſer- 
2 . vation. 3 Le. 226. Dr. Molin's Caſe, cited in the Cale ot Scor v. Scot. 
yz It | | 

Is Da Loves. and not demanded at that Day, he cannot demand all at Michaelmas, and a De- 
mand in that Manner is void for all. | | | | 


Brownl. 135. 1a. Leaſe of Land rendring Rent per Ann. .9:anducungue the Leſſur 
* „Hall demand it. If Leſſor comes to demand it before the End of the 
rortedin Year, his Demand on the Land is not good, unleſs the Leſſec be there 
much the alſo; tor the Time being uncertain when the Leſſor will demand it, 
fame Words. he ought to give Notice to the Leſſee of the Time; and if he comes to the 
S. hag S.P. Leſſee and demands it, this is not ſufficient; For cho Notice ought to be 
—— ven to Leſſee in Perſon, yet the Land is the Debtor ; And for this the 
Cuſn. S. C. Law binds the Leſſor to come to the Land, as to the Place in which it 
&S.P. hall be gong But if Leſſor ftay till the Exd of #he ear, then Leffce at 
99 his Peril ought to attend upon the Land to pay; For the End of the Year 
If the Ro is the Time of Payment ibed by the Law. Per Popham; qu d 
be not paid fait conceſſum. Yelv. 37. Paſch. 1 Jac. B. R. Sweton v. Cuthe. 


on Demand : 
at any Time within the Year, the Leaſe to be void. 


13. Tho' Sen-ſet is the Time to demand, yet it is not due till 1id- 
night. Per Hage Ch. J. 1 Saund. 28). Trin. 21 Car. 2. B. R. in the 
C aſe of Duppa Executor of Baskerville v. Mayo. 


(Q. a De- 


wv 
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(Q. a) Demand. Good. In Reſpect of the Sum. 


1. JF in Demand of Rent the Leſſer, or any on his Part demands one And. 252 
* Penny more or leſs than is due, the Demand is not good, and no Pl. 252. SC. 
Re-cntry in fuch ſhall be given unleſs the Demand be preciſely and by Name of 


Har v. 


ſtrictly tollowed. Agreed per tot. Cur. Le. 305. pl. Mich. 31 & Rewnfton.- 
32 Eliz. C. B. in the Cale ot Fabian v. Windſor. 1 425: e — 121. 
Fab! an v. 


Wiſton. S P.— Cro. E 209. 8 C“ 8. P. Per Periam and Windham J. Mo. 207. in Knight's Caſe. 


2. Rent was payable Half-yearly, Demand of a Year and a half in one C E. 252 
intire Sum, by the Name of Rent and Arrearages, or of 10/. (being the Fabian v. 
halt Year's Rent due at the laſt Feaft) due at the laſt Feaſt before the Winſton. 
Demand, and of 20 J. oy accrued due before, is a good Demand. ff F-— Bur 
And fo was inion of the Court. And. 256. pl. 263. Trin. 32 , 
Eliz. Dennis 1 pl. * 3 2 L i 


at the next Day Leſſor demands 10 l. it is not but he muſt demand : l. which then a= 
but may demand the Arrears alſo. Allen. 94. 2 . then becomes due, 


(R a) Demand. Good. In Reſpe& of the /Fards, 
or Manner. 


x. E who is to demand Rent to bring Witneſſes with kim, and 

in their Preſence make expreſs 4 of the Rent on the Land, 
tho no Perſon be there preſent to pay ir. Per Hales. Quære hoc. D. 68. b. 
pl. 25. Paſch. 5 E. 6. in the Caſe of Kidwelley v. Brande. 

2. If the Leſſor comes upon the Land to demand the Rent, and there 
meets with J. S. a Stranger, and joys wo J. S. Pay me my Rent; this is not 
2 good Demand, tor he has miſtaken the Perſon; tor J. S. is not charge- 
able therewith, but in ſuch Caſe a general Demand of the Rent, with- 
out Reference thereof to any Perſon who is not chargeable, had been 
good. Yelv. 37. Paſch. 1 Jac. B. R. Sweton v. Cuſhe. 

3. Dean and Chapter of Chi leaſed Land to B. rendering Rent, 
payable at the Cathedral Church of Chic heſter, he ought to make a forma! 
Demand, and his ſay ing, Bear Witneſs I am come here to demand and receive 
— Rent 4 not a good Demand. Brownl. 138. Paſch. 5 Jac. Knap v. 

ier Jewelch. 

42 in this Caſe a General Letter of Attorney by the Dean and Chap- 
ter, to demand their Rent on any Part of the leas d, was not good, 
but ir ought to be ſpecial only for that Land ; and ir ought alſo to be par- 
ticular, and not general of any Perſon to whom they had a 
Leaſe. Brownl. 138. Knap v. Pier Je welch. | R 

5. I demand my Half Year's Rent; this is a fufficient Demand; by two 8. F. Dal 2. 
Juttices againſt one. Her. 109. Trin. 4 Car. C. B. Hunlock's * 


(S. 2) 


Rent. 


os 


Re-entry. Neceſſary in what 


(S. a) Demand 10 have 
Caſes. 


Br. Condi- x, HE Leſſor cannot enter upon the Leſſee for Years, by Clay 
22 4 Re- entry for Non-payment of Rent, unleſs he firſt 2 1 
— Rent; quod nora, by Award. Br. Demand, pl. 19. cites 40 Al. 21. 
Land is the principal Debtor, for the Rent iſſues out of the Land. Co. Lirt. 201. b. It was refot/4q 


2. In Covenant the Defendant juſtified for a Re-entry upon the Plain- 
riff, who was his Leſſee tor Years, for the Rent Arrear by (last of 
Re-entry, and the Iſſue was taken whether the Deſendant dem indled the 
Rent before bis Re-entry, or not; quod nota. Br. Entre Cong. pl. 14 
Cites 4) E. 3. 12. | 
Br. Condi- 3. Where the King leaſes for Years, with Clauſe of Re-entry for 
tions, pl. Non-payment of the Rent, the King need not demand the Rent betore 
—_—_— he re-enters. Per Huſſey and Brian; and it is faid there, that if the 
ao — grants the Rent and to anather, he cannot euter without de- 

ing of the Rent, and the King may grant his Action, and a Choſe 
en Action, contrary of a common Perſon; quod nora. Per Hutley, 
And the King cannot enter till the Non-payment be found by Office, Br. 
Entre 88. cites 2 H. 7.8. 


Het. 59. 4. A. made a Leaſe for Years, rendering Rent at the Featt of St. Al 
. chael ; and for Defaulr of Payment at the faid Du 5 and by the Space of 


ca of 40 Days after, the Leſſor to re-enter without any Demand ct the Rent. 
Berryman 'T ent is in Arrear by 40 Days alter the Feaſt, and no Demand 
Bowden, made by the Leſſor; the Letior entered. The Queſtion was if the En- 
5 try was lawtul 2 Per Hutton, It is not; for a Demand of the Rent is 
1 iven by the Common Law between Leilor and Leſlee; and not with- 
Rane ing the Words (without any Demand) ir remains as it was before, 
made, ren- and is not altered by them; but if the Rent had been reſerved payable 
— + at another Place than upon the Land, there the Leſſor may enter wi 
abic ar lach out any Demand. But where no Place is limited but upon the Land, 
a Day upon otherwiſe it is. Richardſon to the contrary ; for when he had cove- 
Condition nanted that he might enter without any Demand, the Leitee had 4i/- 
that if the = penſed with the Common Law by his own Covenant. And Harvey was 
void fack , Of the fame Opinion. Her. 97. Hill. 3 Car. C. B. Chaloner v. Ware. 
Day without | 
Demand, that the Leſſor re-enter, it was adjudged that no Demand was requifite ; for Modus & 


(T. a) Payment of Rent. A what Time. By the 
Words of Limitation. 


1. IF one makes a Leaſe, October 1. for Years, or Life, or Git in Tail, 

rendering per Annum, a Pair of Gold Spurs at Eaſter, cr 20 5. dt 

Mic haelmas. Leſſee do not pay the Spurs ar Eaſter, nothing is due 

till Mich. 10 Rep. 128. a. in Clunn's Caſe. cites 33 E. 3. Tit. Barr 19+ 

44 E. 3. 32. 15 E. 3. Execution 63. 5E. 2. 2. 6 
2. 
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2. A Grant of a Reverſion depending on a Term for Years was Ha- 
bend. & Tenend. Rever/ronem illam ad Terminum Vitæ &c. cum poſt 
Mrtcu tc. ant aliter .iccideret, rendering annually zo 6 &c. when the 
Keverlion ſhall happen as is aloreſaid, the Words (Cum Reverſio acci- 
deret) thall be conſtrued Cum Paſeſſio acciderer ad Rever/ionem, till when 
no Rent is payable. D. 376. b. 397. a. pl. 27. Trin. 23 Eliz. Anon. 

3. It Rent be reſerved Aunuatim durante Termiao prædicto, the firſt 
Payment to begin two Fears after; this controls the Words of Reſervation. 
Per Jones J. 3 Sulit. 329. Hill. 1 Car. B. R. in Caſe of Shury v. Brown. 

4. Rent generally reſerved, is payable at the End of the Year. Arg. 
Lat. 264 Mich. 2 Car. in Caſe ot Cole v. Sury. | | 

5. Leafe rendering Rent, and 100 Couple of Conies, to be paid between 
fuch and ſuch a Time weekly, as Plaintiff ſhould appornt, ſuch Reſervation 
ſeems to ditjer trom Rent wiica may be demanded all at once in the laſt 
Week, decauſe it may be kept without Damage, bur the other not. Lat. 
271. Mich. 3 Car. Per Jones J. Baily v. Buggs. 

6. A Leafe was made to hold from Mich. 1061 to Mich. 1668. paying 
Rent Half-yearly. It was demurr'd, ſuppoling that the Words being to 
Michaelmas 1668, there was not an entire Halt-year, the Day being to be 
excluded, and that it was fo held in Cafe oi {umble . Fiſher, in 1 Cro. 
702. Per Cur, Ic is true in Pleading, U/qre tale Feſt um, will exclude that 
Day; bur in Caſe of a Reſervation the Conitruttion is to be governed 
dy the Intent. Vent. 292. Hill. 27 & 28 Car. 2. B R. Pigot v. Bridge. 

7. In Debt tor Rent, the Plaintiti declared upon a Demiſe made 25 5 C. 7 Mod. 
Auguſt, 11 W. 3. of a Meltuage &. Habendum for 7 Years, to commence 27 fays, 
from the 2th Day of Fanuary, Reddendum quarterly, at the 4 miſt 1e THE _ 
 Feafts, v. . Michielmas, & Thomas, Lady-day and Midſummer, 31. 10 8. yg. go 
= Ann. the fs Payment to be made at Mic hacimas next, and aſugus tor Vared on, 

each, that 14 J. ot the ſaid Rent was i Arrius for one I eur, ended 24th and tae Rent 
December, Anno 13 W. 3. Detendantdemurr'd, and it was ebjeded that ile r * 
Year did not end the æqth of December, but a: St. Themas's Day, according ue ig 
to the Reddendum, which is 21 Lecember, Quod Curia conceſſit, be-gi#--enr, 
cauſe where tpecial Days of Payment are limited by the Reddendum, the che Hurt 
Rent mutt be compuret according to the Reddendum, and nor accord- ted = "2 
ing to the Habendum, and the Computation ot the Rent, according to h 14 
the Habendum, is only where the Reddendum is general, ( iz.) Mield- cot diſcon- 
ing and paying quarterly fo much Rent; whereupon the Plaincia uad rinue, be- 
Leave to diſcoacnue. 1 Salk. 141. pl. J. Mich. 1 Ann. B. R. Tomkins cauſe this 


| |u-lyment 
v. Pinceurt. cond be no 


Bar againſt the richt Rent.—2 Ld Raym. Rep. 819 820 S. C. ſtates it that the Rent was reſerved 
payable at the 4 moſt uſual Feaſis, but the (viz.) contained but 3, namely, St. Thomas Day, Lady- 
day, and Midſummer, and Exception being taken thereto, that it was ill, the Court held that the 
(viz. being repugnant, it ſhall be rejected as void; and as to the other Vent of the Year not ending 
the 24th December, that the Rent ought to have been demanded in the Action, as of the 21. Holt, 
Powell a: d Gould were of that Opinion, but Pow is J. contra. And Juugment for the Defendant for 
the Reaſon given in i Salk. ſupra. 

So where the Demiſe was 25 arch, Habend. a Die Datus, the Half-ycar ends 25th September. See 
Skin. 309. Hill. 3 W. & M. B. R. Parker v. Harris. 


— — 


(C. a) Payment. At what Time. By Words Disjunc- 
tive, or Dubious. 


1. T Eaſe rendering Rent, payable at Mic baelmas, or 14 Days after 27 Swich 


Et / contingat, the faid Rent to be behind Pof aliqucd Zeriino- „ gud. — 
rum vel Fettorum prædicterum in quo ſolvi debet, by the Space ot — * L 29. 
Days, Peft aligned Feſtum praditt um, * yo &e. Adjudged _ = 5 Ss 
| | Cuts. 
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Leſſee has 14 Days aiter the ſaid 14 Days mentioned in the Reſervara,, 
wichout Danger of the Penalty of the Condition, and the laſt Words bog 
aliquod Feſtorum prædict. tor the Contrariety thall be lejected. 4 Le 
5 91. Paſch. 25 Eliz. C. B. Clark v. Kempton. 5 
Het. 74 2. Bond for Payment of 40 I. annually, during the Life of B. at the Feaſt 
_—— of St Michael, and rhe Annunciation, or within 30 Days after ater 
A Loſe for the faid Feaſts; B. dies within the 30 Days. It was held that this is a 
Life. Per Diſcharge of the Payment due at the Feaſt betore his Death. Cro. E. 
Gt 380. Hill. 37 Eliz. Price v. Williams. 
. . Tro. 
J. 228. in Caſe of Barwick v. Foſter. 


2 And. 54 3. Leaſe made 26th June 26 Eliz. Habend. a Feſto Annunc. ult. pre. 
Paſch. 38. terit. for 35 Years, rendering the firft 10 Tears 40 1. annually, on the , of 
— S. C. Offober and the laſt of March, by equal Portions ; and after the 10 Fears 
What di. 46 J. an the fans Days, the firſt Payment to begin October 1. next tollow. 
rently re- ing. Reſolved, that tho the Leaſe began not in Intereſt till the 26th 
orted as to jo 26 Eliz. yer in the Account of the Number ct Years, it began the 
yr 4 ment Lady day before; fo that the 10 Years expired at Lady-day 36 Eliz. and 
for it ſays then the firſt Reſervation ended, and every Day after there is to be paid 
the whole 231. And now tho the Leſſor cannot have 10 Years together 40 I. but 
Rent is . * whody od the Payments, yet that is not material; tor it is im- 
3 po that he ſhould have it 10 Vears and 10 Times, as this Reſerva- 
\hole Year, £100 Judgment for the Plaintiff Cro. E. 315. Mich. 38 & 39 
and oh next Eliz. B. R. Main v. Beak. 
Half Year's | 
is payable Mareh 30. and ſo all the Rent reſerved will be payable within the Term, and that thi 
— be vs Intent of * Leſſor.—Noy 1. Martin v. 3 ſcems to be 8. C. but TT 
reported. 


4 Leaſe of BI. Acre, to commence at a Day to come, and of Wh. Acre in 
Præſenti, rendering Rent at Michaelmas before the Commencement ot 
the Term in the Acre, the entire Rent is then payable. And per 
Car. It is but one Rent 2 Roll. R. 467. Mich. 22 Fac. B. R. Fal- 
ſtaff's Caſe. | 

5. A Rent was granted by Indenture to J. S. and ] N. for a Term of 

Vears, it they ſhould fo long live, payable at Michaclmas and Lady-dar, 
the firſt Payment to be in Manner and Form as afterwards expreſs'd ia the 
Grant, and no otherwiſe, but omits mentioning the Time when it thould 
commence. Jones and Berkley J. held, I hat tor this Uncertainty the 
Rent thould commence preſently. Croke J. compared ir to a Grant of a 
| Rent, the Payment whereof is to be limited by another Deed, in which 
Caſe, for Want of a Limitation, the Grant is void. Jones ſaid he did 
not remember that Richardſon Ch. J. delivered any Opinion [as to this] 
bur all 4 agreed that when the Limitation and Expreſſion is made, then 
the Rent ſhall commence well enough. Jo. 343. Trin. 10 Car. B. R. Dic- 
_ Y. Lug for 7, 1 1 1 
6. Covenant upon a Leaſe for Years, yielding an ing 10 l. at 
Mic haelmas, if it Sm h within 10 Day: * The Breach al- ' 
ſigned was tor Non- payment of the Rent. It was objected, that it is not 
ſaid the Rent was demanded at the Day, and then it is not due. But 
r Cur. If it be not demanded, it is due at the Day, tho? not pay able; 
ut however, it is due 10 Days aſter. Freem. Rep. 463. pl. 633. Trin. 
1678. Norris v. Elſworth. 1 
J. Covenant for Payment of Rent at St. John and Chriſtmas, or with- 
in 14 Days after, the fr Payment to be at Chriſtmas next after the Date. 
Per Cur. The Def. had 14 Days aſter the firſt Chriſtmas, as well 
as any other, to pay his Rent in, ws. | Judgment accordingly. 2 Show. 
77. Trin. 31 Car. 2. Anon. 


(W. a) Pay- 
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(W. a) Payment, When. By General Wards. 


r. HE Words of a Will were, I give to A. 4os. of yearly Rent 
going out of all my Lands in M. with a Clauſe ot Diſtreſs tor 
Non- pay ment thereot at the nſual Feaſts, during all his Lite; the uſual 
Featts tor Payment ot Rents in the Vill where the Lands were, were 
St. Michael and the Annunciation; adjudged a good Deviſe, and that 
the uſual Days thall be taken to be the «ſual Days in the Town where 
the Lands are, for the Payment of Rents. 2 And. 122. pl. 67. Mich. 40 
& 41 Eliz. Cowdrey's Cafe. | 
2. The Dean and Chapter of W. Icafed Land for 21 Years, rendering 
4 1. Rent quarterly, Letlee aifigns the Afozety for Years to }. S. pay: 
the Half of all — Rents as are 2 to the Dean and Chapter ; |. $ 
mutt pay the Rent to B. quarterly; tor (Such) thall intend the alin, 
as well as che Quantity. Noy 18. Sir Hugh Wror's Caſe. | 
3. It a Rent be reſerved to be paid before Michae/mas, this may be 
paid at any Time before Michaelmas, at the Election of the Leſſee, and 
this Payment ſhall be a Bar in Debt brought tor this after Michaelmas. 
Per Coke Ch. J. Roll. R. 390. Trin. 14 Jac. B. R. in Caſe of Whitchcoke 
v. Fol. 
Rent was made, payable yearly during the Time Leſſee ſhould enjoy. Lim Rep: 
T be Leſſor cannot redo it halt * Per tot. du and — — nl 
J. Her. 53. Mich. 3 Car. C. B. Wentworth v. Abraham. ame Words. 
5. Pro quolibet Anno, is all one as if it had been annually, and then ir is 
to be paid at the End of every Year. Lutw. 23 1. Mich. 3 Jac. 2. Co- 
ningsby v. Rodd. | 


et 


(Xa) Payment. When. By Words (Months &c.) 
How to be computed. 


1. TJ) EN T was reſerved payable at the 4 uſual Feafts, upon Condition 
NV, to te- enter, :nlets it be paid within 3 Months after any of the 
ſaid teafts; Ic was ceiolved by all r That in the Computation 
of theſe 3 Months there ought to be allowed 28 Days to every Month. 
4 Le. 119. pl. 288. Mich. 15 Eliz. B. R. Wood v. Chivers. 
2, A Month &c. ſhall be accounted to conſiſt of Days, and therefore 
the Demand ſhall be made at the laſt Inſtant of the Day, without account- 
ing Mig hto, but the Night is Parcel ot the Year, yet it cannot be demand - 
ed in the Night. Per Bromely. Dal. 114. pl. 5. 16 Eliz. in Cafe of 
Butle v. Wil ford. * 55 1 1 1 mn. 
Condition of Re- entry was on Non-payment ent by the Space Cro. E. ß. 
v3 Month after every Quarter, and the Demand of the Rent was the pl * — 
28th Day after Chriſtmas; And well, as is reſolved in the Cafe of the Eli B R. 
Bithop ot Peterborough v. Catesby. 2 Lutw. 1139. in the Caſe of Kirby Allen v. An- 


N 1 | drews. And 
v. Green, cites 2 Cro. 166, 167. if Leſſee 


comes on the Land to make a Tender within the Month, and Leſſor is not there, it is no good Tender. 


(v. a) Pay- 
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(V. a) Payment. When. By tra pofias the Feaſt. 
Days mentioned in the Grant. 


1. Eaſe of 2 Acres, dated the 2d of November, Habend' one of the 

2 Acres from Mic haelmas {aft paſt and the other from March after 
rendring 101. Rent at the Feaſts of K. Jahn Baptiſt and Sr. Thomas the 
Apoſtle. Tho” the Rent is reſerved payable at St. Thomas and St. John 
Baptiſt, yer being one entire Rent the Payment is not to commence till 
St. John; For he had not all the Land at the Featt of St. Thomas, and 
1 3 2 his mou 7 — Entirety Er has the entire Land, 

an all marſbal t ats. 2 Ro >. 213. Mich. 1 
lac. B. R. St. John . Chu wer _ - : 
3 Pult 328. 2, If Leaſe be to one in November, rendring Rent at Michaelmas and 
CES J the Anniunciation, yet the firſt Payment ſhall be at the Annunciation, be- 
in the Caſe Cauſe it is the fir/# Day of Payment in Time tho? it be not the firſt in N. 
of Shury v. mination. 2 Roll. Rep. 213. in the Caſe of Sr. Joha v. Child. 


Brown. — 

5 Rep. 112. in the Caſe of v. Pain 8 P. 2 Jo. 109. 8 P. Obiter. . 
Leaſe was made in Auguſt, rendring 22888 Michaelmas ; yet adjudg d, That the firſt 
| Rent was payable at Michaelmas. PI C. 1752. Hill v. Grange & C. cited. Arg. Hard. 91. 
S. C. cited Cro E. $32. in the Caſe of Pain v. Malory 


See (H. a) (Z. a) Payment on the Rent- Day. Good. And to 
. | whom. Leſſor dying on the ſame Day. 


Br. Preſen- I. HORP faid in a Quare Impedit, That ir is not doubred but it 
pl. [ the King's Tenant receives his Reat due from his Tenauts at Chriſt- 
C. mas on Chriſtmas-Day, and after he dies the fame Day, that the Tenants 
ſhall pay it again, and the Lands ihall be thereof charged in the Exche- 
quer; which none deny*'d or affirm'd. Therefore quere Legem; For it 
the Biſhop preſents ro his Advowſon, and his Clerk is inſtituted aud in- 
dufted, and the Bithop after dies the fame Day, by which the Temporal- 
ties come to the Hands of the King the fame Day, the King thall not 
have the Preſentation. Contra, It no Induction was. Quzre of the Di- 
verſity of the Payment ot the Rent, and this Cafe of che Advowſon; 
5 Sen Br. Rents, pl. 2. cites 44 E. 3. 3. 
oe nah 4 2. If the Rent be payable at Eaſter, and the Tenant pays the Rent in 
in dhe Cafe, ibe Morning about 10 of Clock of the fame Day, and the Leſſor dies be- 
of the King. fore 11 in the ſame Morning, this Payment was voluntary, and yet it is 
Ibid. Satisfaction againſt the Heir. 10 Rep. 127. b. Clun's Caſe. Mich. 
 GoldeÞ.98 1x Jac. cites 44 E. 3. 3. b. 

De Ein. 3. If one ſeiſed of Land in Fee Oct. 1. makes Leaſe of the ſaid Land 
? for 10 Years from Mic haelmas-Day then /aft paſt, reudring to him and bis 
Fleirs 20 l. a Year at the Feaſt of St. Michael the Archangel, or within a 
Mauth after; In this Caſe, it the Leſſor dies between Michaelmas and the End 
of the Month the Heir ſhall have the Rent as incident to the Reverſion, 
and not the Executors as Rent arrear ; Becauſe it is not due till che End 
of the Month. Cired by Coke Ch. J. Mich. 11 Jac. in Clun's Clue, 25 
a Caſe whereof he had ſeen a Report Mich. 34 H 8. in the Tune of 

Baldwin Ch. J. where it was fo held by all che Juttices. 


4. Tho 
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＋ Tho' Sausſet is the Time appointed by Law to demand Rent to 

take Advantage ot a Condition of Re-entry, and to tender it to fave a 

Foriciture, yet it is aut due till Midnight ; For if one ſeiſed in Fee leales 

tor Years, rendring Rent at Midiummer on Condition of Re- entry for 

Non- Payment; now it he will take Advantage ot the Condition he muit 

demand iz at Sun- ſet, but it he dies after Sun-ſet aud before Midnight his 

Heir ſhall have this Rent, and not his Executors, which proves that the 

Rent is not due till the laſt Minute of the Natural Day. Per Hale Ch. 

+ Saund. 287. Trin. 21 Car. 2. in the Caſe of Duppa Executor ot Baſ- 

tervile v. Ayo. 1 

F. A. granted a Rent-Charge to B. for Life, payable at Lady-Day and The Re- 
Atchaetnias, and B. died on Michaelmas-Day after Sun-ſet ; It was held porter gives 
by Judge Tracy, Thar ſince B. lived after Sun-ſet, which was the legal a New of a 

Time tor demanding the Rent, tho” he died before 12 at Night, it thould — of this 

* | = 2 . . e under 
to the Executors. Wms's Rep. 178, 179. Arg. cites ic as a Caſe at. Huds of 
utham Ailites between Bellalis and Cole. the Countel 
| on both 

Sides, and the Opinion of Tracy J. which he ſaid was communicate to him by Mr. Juſtice Tracy, and 

that the Juſtice told him he had advis'd with Holt Ch J. at his Chambers, and that upon View of the 

ſeveral .\uthorities relaring to this Point his Lordſhip was of the fame Opinion. Ibid. 178, 179. and 

favs it was the rgch of April, 13 W. 3. by the Name of Sourhern v. Bellaſis. f : 
S. C cited ver Ld. C Macclesfield (who was the Counſel that had fign'd the Cafe for the Deferdant as 

mentioned above) as the Caſe of the Lady Cole in the Northern Cir-uit in the late King William's 

Tire, in u hich he faid Mr. Juftice Tracy took the Advice of the Judzes, a d give his Opinion ac- 

corar , That where the Tenant for Liſe on ſuch a Reſervation died about 6 in the vening the Rent was 

be ome cunpicatly due, ard belurg'd to the Executor; otherwite he himſeif could not give a proper 

Diſcharge for it till the laſt Intiant, which moſt certainly he way at any Time of the Day whereon 

it i» p,valle ; and this does not at all contradict Baskervill v. Payow in Stund. 283. Ch. Prec. 556. 

in the Ca of Lord Stratford v. Lady Wentworth. | | 


6. It Lefor dies en the Rent-Day between 3 and 4 in the Afternoon he- Wms*Rep. 
fere Sa-ſet, the Rent thall go to the Heir or Jointr:1s ; Becauiè at rhe 4. 2 
Time ot the Leſſor's Death there was no Remedy or Means to compel gn. 


-—m : by the Name 
the Payment thereof. Decreed per Trevor Maiter ot the Rolls, 171 l. of LA Rock 
2 Salk. 578. Rockingham v. Oxenden. ingham v. 


Dr. Penrice 
& al S C cited. Arg 9 Mod 21. — Per Cur. The Rent is rot due from the Tenants till 
the laſt Minute of the Day on which it is payable, neither can tie be compei!'d to pay it till after thut 
Day, but they hating paid the Rent they admitted it was due from them, ard the next in Remairder ir 
is plain had no Right to recive it ; therefore — paid into a wrong Fiard, who received it without 
any Title, it ought to be paid over to the Plaintiff, who had a colourabic Pitle ro receive it as Admini- 
ſtator to the Inteſtate. 9 Mod. 21. Paſch. 9 Georgii in Canc. Lord Stratford v. Lady Wentworth. — 
Ch. Prec. 555. 8 C. Hill. 1720.— 8. C. cited Wms's Rep. 180. | 


7. The Diſtinct ion is between Leaſes determined and Leaſes continuing; 
In the firſt Caſe, it a Tenant for Lite makes a Leale for Years, and re- 
ſerves Rent at Lady-Pay and Michaelmas, and dies on Mic huelmas- Day 
at 12 at Noon, cr au y otherTime before the laſt Inſtant, the Rent ſhall go 
to his Excc:i.tor or Admiuiſtrator; For the Rent was due on the Beginning 
of the Day, tho* the Leilees, it the Leaſe had continued, might have 
deferr'd the Payment till the laſt Inſtant of the Day, which Election 
was now taken away by his Death, upon which the Leaſe determined. 
But if (ack Tenant tor Lite grants Leaſes by Virtue of a Power, fo that 
ſuch Leafes do not determine by his Death, but run on, there the Elec- 
tioa ot the Tenants is not taken trom them to deter Payment to the laſt 
Inſtant of the Day, and fo the Leſſor dying before ſuch laſt Inſtant the 
Rent goes with the Reverſion. Per Ld. Macclesfield. Ch. Prec. 555. 
Hill. 1720. E. of Strafford v. Lady Wentworth. 


8 (A. b) Pay- 


830 Rent. 


OT — 


(A. b) Payment. Good. And lat mounts to a 
85 Payment. 


Br. Brief, 1. yment of Rent by the Tenant to one Coparcener, where there 
1 4 is good, and a Payment to both. Br. Tender, pl. 
19. W Name of FR 1 | 
2. A Payment made in Name Seien ent being given before the Day 
an which the Rent is due, ſhall not be abated out of the Rent. 00 142 
315. & | 
S. P. 4Le. z. Money paid for Rent before the Day of Reſervation is no Pay- 
| * Nee 
e 15. Paſch. 25 Eliz. C. B. Ld. Cromwell v. Andrews. 
n p 
he Reverſion be a Sum in Groſs, Payment before the þ good. Le. 156. in the Caſe of Liner 
8 Acterance of Ren dſo nol. by üble R 
W. 
Lefſec his Rent to the Leſlor, his Payment of the Rent be ; 
Performance bd... A — Le. 136. 1 188. Net Mich. ze Eliz. C. Al 
Linkne v Frome 


. 


in Evidence, That the Leſſor 
AA 
fore he expended : of the Honſe. Per 2 Juſt. 


might 
ſtop ſo much. Bur it ſhould be pleaded and not given in Evidence. 
Paying None Charge &2 by the Lefor's Order or Appoine 
23 $. Payi e &c. by or's Order or Appointment is Pay- 
| 3 ment 69 himſelf Cro. E. 223. Tailour v. Beale. F 
vu 


re 


Leffor covenants to diſcharge the Land leaſed and the Leſſee of all Rent- Charges iſſuing out of it, 
c Ad quod non 
fu re ſpouſum. 


Covenant to ſave the Leſſee harmleſs from a Rem-CTarge. If Leſſee pay it citbont 
it in his on Wrong, and muſt pay it again to the Leſſor. But if he is diftrain'd for 
© i Grain: This be leach 
W. 3. B. R. Hannam v. Redman. 


Gap 'on he pays 
the — 
of the Covenant, and not before. 3 Salk. 10g. pl. 3. Mich. 9 


6. There is a Diverſity where the Acquittance for the laſt T is 
under the Plaintiff's Hand and Seal, and where it is under his Hun only , 
For in the firſt Caſe ir is an Eſtoppel, in the laſt it is but Evidence. Comb. 
39. Trin. 3 Jac. R R. Fountain v. Gnales. 


— — _——_—_— 8 


—— 


(a b) Determined or Not; where the Eſtate, on which it 


1. MAN ſeiſed of a Foreſt granted the Office of Firefter to one rexder- 

ing Rent, and after gave the Foreſt to J. S. The Foreſter forfet- 
ed the Office, and the Lord of the Foreſt _ yer the Foreſter thall ren- 
or Rent to the Grantor; quod nota bene. Br. Charge, pl. 52. cites 
26 Aff. 60. 


Br. Extin- 2. If an Abbot has a Rent, and all the Monks die, the Rent-charge is 
; And ſo of an Annuity; for the Corporation is determined, and 
Body. Br. Mortmaine, pl. 1. cites 20 


3. It 


n, extintt: 
p35 cites the Creation 
| H. 6. 7. 


Novo is another 


— —ͤ—UUP— — — woes. — 


ͤ— 
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3. It a Man grants a Rent cut of a Mill, and the 2 yet the 

Soil is charged. Br. Acceptance, pl. 5 cites 9 E. 4. 21. Danby. 

I A Parſonage Appropriated to a Prior Alien, was charged with an Au- 
nity, and alter was ſeiſed into the King's Hands ; and it was enafted by 

Parliament, in Time of H. 5. That the Paſeſſons Priors Aliens ſhout! re- 

main to the King and bis Heirs for ever; and the King granted the Parſon- 

age 3888 re King's Hands; and the 

Chargee brought a Writ: ot Annuiry againſt the Grantee of the Patſon- 

age &c. And the beſt Opinion was, Thar the Annuity is determined, for 

the Corporation is diſſalved. Br. Charge, pl. 54. cites 21 H. 5. 1. 

5. King Ed. 6. purſuant to the Will of H. 8. granted the Manor of D. S C. cited 
to his Sitter Mary, /o long as fbe ſhould live unmarried. She | u per fe 
charge out of it. The King died, and the Reverfos by that Means de- Solici 
ſcended to ber, and then fbe marricd King Philip. The Queſtion was, General 
W herher the might not avoid the Rent-c 2 Bur the Book leaves ic Arg. That 
a Quere. Dyer 141. pl. 44. Paſch. 3 & 4 P. & M. 4 
A e e e 
224. Coke, who a r A ie 1 | 
AL by her before the Deſcent of 


6. A. Tenant for Life made a Leaſe for 21 Tears, rendering Rent at 10 
Michae!mas and £2.50 or within 1 Eat, Ke pry of the fad F 12% Mick, 
After Michaelmas, and before the 13 Weeks paſt, A. died. The Plaintiff (rte d K 
his Executor brought Debt for the Rent. Adjudged that the Action Cafe —— 
did not lie tor the Rent; tor being to be paid at Michaelmas, or with- Cro ]. 32g. 
in 13 Weeks after, the Letlee has Election to pay it at any of the 7” f. Mich. 
Days, and betore the laſt Day it is not due; and when the Letlor dies (ad. K 
betore that Day, his Executors have not any Right to the Rent; but Fiſher. By | 
alter the Death ot the Leſſor, having but an tor Lite, the Rent is Fleming 
gone But if the Leſſor had bad 4 Fee-fomple in the Land, and had died be- Oh. ]. and 
fore the 1ſt Day, the Heir ſhould have had the Rent, as incident to the bar Cs 
Reverſion; but if the Leſſor had ſurvived both Days, the Rent had been contra. EI 
a Thing veſted in him, and his Executors thould have had it. But if the adjornatur ; 
Rent had been reſerved at Michaelmas, and if it be bebind by 13 Weeks, but fays 
that then it thould be lawful for the Leſſor to enter; if the Leſſor ſur- Not Afeer- 
wives Mic huel mas, his Executors ſhall have Debt for the Rent; tor then adiudged for 
the Rent is due, and the 13 Works are but a Diſpenſation of the ot the 
the Letior until that Time; And in this Caſe, as well as where the Rent dat And 
is reſerved at two Days in the Disjunctive, it is ſufficient that the Rent ow Ps 
be demanded at the Day, without demanding of it at the firſt Walliams 
Day. 4 Le. 247. pl. 403. Mich. 12 Jac. B. R. Glover v. Archer. cud the 

* Barwick v. Foſter, where a Leaſe was made for 21 Years, rendering annually ar Michaelmas, or 


* 


within 30 Days ſuch Rent, the Leaſe beginning at Michaelmas, ſball end there; and the Rent was 
due for the laſt Year, altho* the Year expired before the 30 Days; for the Reſervation being annual 
Lo, the Term at the ſaid Feaſts, or within 30 Days, it ſhal] be expounded according to their 
ontract, at the End of every 40 Days during the Term; But the Lerm ending at Michazimas, fo as 
there cannot be 40 Days after, during the Term, the Law rejects that 30 Days at the laſt Feaſt, for 
that cannox be, and then it is due at the Feaſt, ing to the Contract of the Partics. Bur here, the 
Term being uncertain, depending upon the Liſe ot the r, the Law reſpects the 13 Weeks as the 
Feaſts ; and as if ſhe dies before the Feaſts, it is not due; ſo if ſhe dies after the Feaſts, and before the 
13 Weeks ended, it is not due by the Contract. And if there be an Eviction by elder Title, betwixt 
ichaelmas ard the i 3 Weeks, t is not any Rent due; for the Reſervation is at fuch Days during 
the Term. Wherefore &c. Croke Juſt to the contrary ; for the Rent is reſerved payable annually, 
and is a Duty at the ſaid Feaſt, otherwiſe it is not annually reſerved, _ and the Addition, 
within 13 Weeks) is but an Enlargement of the Day of Payment, for the Eaſe of the Leſſee, at his 
ection ; and he denied the Law to be ſo in the Caſes put of the Death of the Anceſtor after Michael- 
mas, where the Eviction is after Michaclmas ; for be held that the Rent is due to the Executor, and 
not to the Heir, and is due, notwithſtanding the Eviction, after Michaclmas ; for otherwiſe the Intent 
of the Parties to have an annual Keſfervarion, & mo if the Rent be not due until a Year and 2 
Quarter after. Er adjornatur. Cites 3 & 4 Phil. & Mar. Dy. 142. and 32 Eliz. Smith and Buſtard's 
Caſe—* 8. C Cro. J. 227 pl. 3. Mich. 7 Jac. B. R. Adjornatur. And Ibid. 23 3. S. C. aijornatur. 
And ſays that a Precedent was here ſhewn. Trin. 34 Eliz. Rot 646. berwixr Clerke and Bobenden, 


Debt for Rent; and declares upon a Leaſe made, rendering Rent at Michaelmas and the Anuunciation, 
vor 


—_ Rent. 


or within 12 Days after every of the ſaid Feaſts; and demands the Rent duc at Michaclmas Jaft 

—— Ar as 12th Day after ; 2 the Plaintiff had Judgment. And it was then ſaid, . 
; 5 i ith1 1 | I 1 ine gd 

= _ ing ＋ . 4 at Michaelmas, or within 10 Days, this Election is determined at 


Ir 7. Leaſe for 3 Years of Tithes and Glebe, 2 Years and a Half expired 
160. 8. C. in the Leſſor's Life, and the Leſſee had taken the Profits of the whole Year 
but no De- i the Laſſor s Life, who died before the lat Rent-day ; the Succettor files a 
cree, but re. Bill to have that Halt Year's Rent. See Statute 28 H. 8. cap. 11. The 
boy agg Plainriff had not made the Executor of the Leſſor a Party. Per Lords 
wiſe 4 W Commiiſioners, Diſmiſs the Bill. 2 Vern. 136. pl. 134. Paſch. 1690. Ben- 
2uzre ?— tham v. Alſton. 
| — 4 * | 
r the Rent. Chan. Caſe Mich. 26 Car. 2 Negus v. Fettiplace.— So for Rent reſerved at 
1 — . within ” 2 9 öS and 5 the 5 Dare 
xecutor has no Remed 1 | 75. 1 v. — 1 | 
= . y for ent. 57 5- Pilkington v. Dalton.——S GC. cited 10 Rep. 


(C. b) Relation. Who ſhall have the Rent by Relation. 


1. Seiſed of Freehold and Copy bold Land, makes a Leaſe for 

A. Years of both, with Licence, rendering Rent, and after grants 
the Reverſion of the Freehold, and makes a Surrender cf the Copyhold to 
one and the fame Perſon ; and an Artornment was had tor the Freehold, 
and the Surrender of the Copy hold was 20 preſented till a Year after, yet 
he in Reverſion ſhall have an Action of Lebt for all the Rent; tor the 
Preſentment of the Surrender is but a Perfection of the Surrender before 
made. Arg Lane 33. cĩtes it as adjudged 41 Eliz. B. R. in Caſe of Col- 
lins v. Harding. 

2. A. ſeiſed of a Manor bargains it to B. Rent incurs before the Tnrol- 
ment; B. thall not have the Rent, tho? the Deed be inrolld within tix 
Months after. The fame of a Condition; and if a Reverſion be granted, 
and betore Attornment of the 'Terant the Rent incurreth, the Grantee 
thall not have the Rent, notw ithſtanding any Relation. Per Snig Baron. 
Lane 63. in Sir Edward Dimock's Caſe. 


— 


(D. b) Nomine Pane. What 15, and How recovered. 


1. Rent- charge was granted for Years with a Nomine Pænæ, and 2 
Clauſe of Diſtreſs, if it was not paid on the Day. The Rent 
was behind; the Nears expired. It was moved, That rho' the Years ale 
incurr'd, he might diffrain for the Nomine Pœnæ; bur the Court was ot 
a contrary Opinion, becauſe the Nomine Pœnæ depended on the Rent, 
and the Diſtreſs was gone as to both of them. Winch. 7. Paſch. 19 Jac. 
Tatter v. Fry. 
2. A Meine Pœnæ is an uncertain Thing, and comes not within the 
Starure 21 H. 8. 19. of Avomries, as a Rent-charge does, which is cer- 
' tain. Arg. Sty. 4. in Caſe of Remington v. Kin - 
3. A Grant was made of a Rent-charge of 20 /. per Aunum tothe Hu- 
tand, and a Covenant to pay to the Children 300 l. a-picce ; if Sons, at the 
Age of 21, and if Daughters, at the Age of 18 Years; aud in Default of 
Payment of the ſaid 3001. then the Grantor further granted to the Husband 
and Wife, an Annuity of 41. over and above the Annunty of 20 l. as 4 Forfet- 


Tut 
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— 


ture or Penalty, with a Clauſz of Difireſs. One Queſtion was, Whether 
this 41. per Annum was a new diſtinct Rent from the 20 I. a Year, or a 
Nomine Panz annexed to the Rent of 20 l. per Annum. But the 
Court was not agreed; for the Ch. cice held ic a Nomine Pane, bur 
two other Juſtices held otherwiſe, <auſe the faid annual Sum ot 41. 
was not to Ariſe upon the Non- payment of the Rent-charge of zol. a 
Year, but tor Non-payment of the Collateral Sum to the eldeſt Son, up- 
on his coming to the Age of 21. And that a Nomine Panz is always 
giren and created, upon Non-payment of Rent 1 ay before ; and 
tao ir is mentioned in che Indenture, that the 41. ſhall be paid as a For- 
teiture or Penalty, vet this is co be intended as a Forfeiture or Penalry 
tor not paying the Collateral Sum to the eldeſt Son when he came to the 
Age of 21. But no Judgment was given. 2 Lutw. 1151. Trin. 3 Jac. 2. 
C. B. Egerton v. Sheate. 


—— 


E. b) Nomine Pœnæ. Charged or Ben:fited by it, Ido, 
ts and How far. 


I. By Deed, in which B. his Son and Heir Apparent joined, (bur 
B. did not ſeal it) granted an Aaauity to F.S. for Life out o ail 
his Lands ia D. aud if it thoul4 happeu rhe jaid Annuity to be in Arrear, 
it ſhoul4 be lawful ior the Grantee fo eter {rr the ſame, as well as for 6s. 
8 4. Miuiue Pang, & toties quuties to di/fraty &c. In the Deed were no 
other Words oi Grant. A. died; Debt was brought againſt A's Execu- 
tors, as well lor the Ar:cars of the Annuity as tor ne Nomine Pane. 
And upon Demurrer, all the juſtices doubted whether the Action would 
lie againit che Executors tor the Penalty, beciuie tile Perſon of the 
Grancor was never charged with it; tor ene Words, If it ſhould happen 
&c. are not Words of Grant. Dy. 227. a. b. pl. 43. fill. 6 Eliz. Sir TP 
Geo. Capell's Cate. 
6. Rent was granted to A. iſſuing out of the Manor of D. for 69 Fears, 
with a Nomine Paum; A. devited rhe Rent to B. Device mall take Be- 
nefit dt a Nomine Pœnæ annex d to an Annuity or Rent granted to a 
Teitator : The No:nine Pœnuæ thall p as incident to the Rent; Per 
Velverton and Fenner . And in this Cafe Yelverton J. held, That an 
Action of Debt well lay for this Rent; but as to this Point Fenner J. 
doubted: W heretore Czreris Juſticiariis abſentibus adjornatur. Cro. E. 
895. pl. 13. Trin. 44 Eliz. B. R. Brendlots v. Pnilips. 
3. A. leas'd for Years to B. rendering Rent at Michaelmas and Lady- 
day, with a Nomine Pane of 3 8. 4d. for every Day it ſhould be Ar- S. C. agreed 
rear airer the Feaſt. B. aiſigned the Term. It was adjudged that the 2 tg 
Aſfiznee is Chargeable with the Nomine Pœnæ incurr'd atter the Alſign- bid. 186 
ment, but not before. Mo. 357. pl. 486. Trin. 36 Eliz. Thyn v. pl. 120. in 
Cholmley. | | almoſt the 
| ſame Words. 
8 C. Cro. E. 383. pl. 3 Paſch. 3+ Eliz. B. R favs the Penalty amounted to 300 l. and more, and 
that Gawdy and Clench held that the Action lay againit the Aſhignee; for the Land is charged there- 
with, and the Aſſignee for his own Time ſhall be chargeabic. Bur Fenner held econtra, for the Pe- 
nalty is quaſi Collateral. Fenner alſo moved, that rhe Declaration was not good; tor he is not taricled 
to the Penalty, unleſs the Rent be demanded, no more than he ſhouid be to the Forfeiture of a L:a'c 
for Non-payment Gawdy, It is not alike ; for the Condition which goes in Detexance of an Eftate, 
ſhall be taken ſtrictly, but rhe Penalty is in Nature of the Rent; and as he ſnall have the Rent ir ſelf 
without Demand, fo he ſhall have the Penalty. And to that Opinion Cleach agreed, Popham ablente; 
vherefore it was adjourned. | 


4. Aud if the Rent be Arrear by 2 Feaſts, the Penalty is 68. 8 8. a Day, 
viz. for the one Rent 3 8. 4d. and for the other Rent 38s. and 4 d. more. 
Adjudged. Mo. 357, 353. Thyn v. Cholmley. 

6U (F. b) 


2 RY — 


—_— 


$34 — 


——— 


(F. b) Nomine Pœnæ. Demand thereof, or of the Rent 
for which it is given. Neceſſary in what Caſes. 


But where i. WIr lies for Nomine Pane without a Demand F the Rent. 


A. made a Mo. 358. pl. 486. cires it to be adjudged in the C. B. Paſch. 
Teaſe 107 B 31 EIiz. in the Cate of Mommidge v. Inkham. 


rendr 
Rent by Indenture, andthe Leſſee covenants, That if the Rent be behind at any Time of Payment accord. 
ing to the Form of the Indenture, that the Leſſor ſball have Nomine Pen for ſuch Default, and the Rent 
being behind A. brought Debt for the Nomine Pn; The Queſtion was, Whether wirbant 4 De. 
m and of the Rent, Debt lay for the Nomine Pœna; And the better Opinion of the Court was, That the 
Action of Debt did not Godb 154. pl. 203. Trin. 5 Jac. in B. R. Sir John Spencer v. Poyntz. 
—8. C. cited Arg. 2 Jo. 33. Hill. 19 Car. 2. C. B. in the Caſe of Tuſtian v. Roper. — S. P. Style 4. 
Hill. 21 Car. Remmington v. rby. Ad ornatur. 3 | 
So where the Defendant made Avowry, and conveyed himſelf to 51. Rent due ſuch a Day, and for 
Non Payment thereof $0 |. Nomine Pane and avow'd for the $5 I. bur /zid no {tual Demand of Rene; It 
was reſolved by the Court, That this Avowry was inſufficient for rhe Pain, which could not be tor. 
feited without Actual Demand of the Rent, and yet the Return was adjudged unto him, becauſe he had 
inſt Cauſe to diſtrain for the Rent, and they appeared to the Court to be ſeveral. Hob. 153. pL 15+. 
ich. 13 Jac. Howell v. Sambach. — Srownl. 179. Hewell v. Sambay 8. C. the Avowry was held ill 
for the Nomine Paznz, but good for the Rent; and ſaid it had been fo adjudged in one Mildmay's Cafe, 


C.cid 2. A. was Leſſee for 99 Tears, if R and C. ſo long lived. A. granted « 
> J0- Rent out of the Land, payable at Michaelmas and Lada and if it 
53 Hill 19 were behind 28 Days, being demanded at the Honſe of C. then to pay 20 5. 


inthe Caſe Nomine Pane for every Day; Adjud That tor the Nomine Pœnæ 
of Tuſtin there muſt be an Actual 2 att, 114. Trin. 8 Car. Lamb v. 
v. Roper. Weſt. 0 | | Dh 


(G. b) Nomine Pœnæ. Demand thereof, alen. 


Brownl. 8. 1. Leaſe for Years was made rendring Rent, with a Nomine Pœnæ 
>. ( of 8 s. per Day tor Nou- payment &c. In Debt brought tor the 
&C.l | &c br brought tor t 

(Name) Rent, and the Nomine Pane; It was adjudged againſt the Plaintiff, 
ſeems miſ. becauſe he did nor fer forth that the Rent was alt nally demanded at the Day, 
printed without which a Pain is not forfrited. Hob. 82. pl. 108. Hill. 10 Jac. 
tor che. Grobham v. Thornborough. 5 


mand )— 8. C cited Arg, 2 Jo. 33. Hill. 19 Car 2. C B. inthe Caſe of Tuſtian v. Roper. 
Brownl 1-1. 2. A Nomine Pane was, That if the Rent was not paid at the End of 


S. C.ad- 10 Days, being lawfully demanded, that then &c. Per Hobart If he 
5 cites Would diſtrain tor the Pain, he muſt actually demand the Rent ar the 


Arg. 2 Jo. 10 Days End, and muſt make another Demand of the Pain itſelf, 


85 Hill. 19 (unleſs the Diſtreſs will be a Demand) which mutt be after it is 
Car. 2. © that it is not till the 11th Day, in the End of which he 
| | demand it; For the whole Day is given to the Payer without Frac- 
v. Roper. tion. And tho? the whole Clauſe of Diſtreſs be not ſeveral, one for the 

Rent, and another for the Pain, bur as ir were joint tor Both, ſo as there 
could be no Diſtreſs for the Rent, unleſs there was alſo tor the Pain for- 
feited, and Diſtreſs for Both, yer the Law will divide them, and di- 
itinguiſh the Demands according to their Natures. Hob. 208. pl. 262. 
Trin. 15 Jac. Browne v. Dunnery. | 


3. Nomire 


— aud. 


—_ 


| Rent. » 
z. Nomine Pant ought to be demanded ſtrictly at the Day; and when 22 28, 


it is to be demanded on the Land, it may be at any Time. Per Ri- 6.6 
chardſon. Her. 87. Paſch. 4 Car. C. B. Fox v. Vaughan and Hall. 


— 


(H. b) Nomine Pœnæ. Demand thereof ; What is 
fuſfiemt. 


1 Here a Leaſe is by Indenture, rendring 10 J. Rent, and for De- Cautra uyon 
fault at any Payment 40 3. Nomine Pænæ, the Tender, Pay- lateral 
ment, and Requeſt ſball be upon the Land, and there ir ſuffices. Br. Ten- 2 


| a it ſeems. 
der, pl. 23. cites 20 E. 4. 18. | Br. Tender 
| | | | 23.— 
Eut eben it is all in the Indenture, the Penalty is of the Nature of the Rent. Br. Terdes l 8 
And it was ſaid per Brian, Where the Ii ee ſays that he has been always ready to pay bis Rent, the 
Leſſor may reply, That Ze made Requeſt uben the Land, and otherwiſe the Requeſt is nat good; Quod 
Curia c Br. Tender pl. 23. cites 20 E 4 18. — Br. Conditions pl. 169. citcs & C. 


2. One avowed for a Rent granted, and a Nomine Pœnæ, and ſhews 
not any Demand ot the Nomine Poenz; Bur the Iiſue was tried, and 
tound upon other Matter, viz. Non — It was moved in Arreſt of 
Judgment, Thar he alleged no ; yet the Avowant had] 
ment; For it is Matter conſeſs d, and the Aion is a Requeſt, viz. the 
Avowry ; For he is there the Actor. And it is but a Circumſtance col- 
lateral to the Right. Hutt. 42. Mich. 18 Jac. Sir Tho. Weatworrh's 
Cale. 

3. NM. a Feme fole Leſſee for Life made a Leaſe for Years rendring Rent Cro. J. Ct. 
ar Michaelmas and Lady-Day &c. with a Nomne Pane of 40 s. for every pl. 7. S. C. 
Day it ſtall be in Arrear after 30 Days next after the ſaid Feaſts. M. and that the 
married A. but went from him and ſived with her Son, who was the Court ould 

Leſſee. The Rent-Day incurred, and the next Day after the Feaſt ſhe this Point, 
demanded it, and the Leſſee paid it to her without any Diſagreement of bur gave 
the Husband (nor was it found that he had any Notice of the Marriage, Judgment 
tho it appeared upon the Evidence that he had) Afterw:rds the Husband Foe 

demanded the Rent, and 40 s. for every Day incurred after it became due, 
which amounted to 333 I. and one Queſtion was, Whether one Demand 

was ſutficient, or whether there ſkonld hade been a new Demand every Day 
for every 40 5. As to this Point the Court dittered ; But Ley Ch. I. faid, That 

the Rent ought to be demanded every Featt, and yet the Woids (every 
Day next after) ſhall be referred to the Day next enſuing the Rent Day. 

But Chamberlayne J. as to the Nomine Pœnæ was againſt the Plaintiff, 
whereupon the Plaintiff releaſed the Penalty and Damages, and had Judg- 
ment tor the Rent. Palm. 206, Mich. 19 Jac. B. R. Tracy v. Dutton. 


(L b) Re-extry. In what Caſes. By what Iords. 


t. IP one makes a Leaſe for Years, rendring for the frft 2 Tears 101. 
and afterwards 30 J. per Annum, with Condition, Thar it the Rent 


of 30 1. or any Part of is be behind, that the Leſſor may ent-r; it was 
id that the Leſſor may enter tor the Non- payment of the 10 I. For the 
10 l. was Parcel of the Rent; tor it was but one Rent. 4 Le. 8. pl. 35. 


2. Leaſe 


Hill. 2 Eliz. in the Cafe ot Holland v. Hopkins. 


536 Rent. 


i. 


2. Leaſe on Condition that if the Rent be behind, and no /uficient Dj. 
Areſs upon the Land, chat then the Leſſor may re-enter; It the Rent be 
behind, and there be a Piece of Lead or other Thing hidden in th: Land, 
and no other Thing there to be diſtrained, the Letice may re- enter; For 
the Diſtreſs oug ht to be open, and to be come by. Godb. 110. pl. 130. 
Mich. 28 & 29 Eliz. C. B. Hoodie v. Wintcomb. 


— 


— « — 


(K. b) Re-entry in what Cafes. JFant of Difireſs, and 
 deferting the Premiſes. Power of Juſtices of Peace. 


1. 11 Geo. 2. 19. Nacts, That if any Tenant, boldi Landi. 
+... Tenements, or — at 4 Eat. Rare, or 
where the Rent reſerved ſbull be full 3 Fourths of the yearly Value of the De- 
miſed Preiaiſes, who ſball be ta Arrear for one Year's Rent, ſball deſert the 
Premiſes, and ſhall laa ve the ſame uncultivated or ancccupied, ſo as no ſujfi- 
cient Diſtreſs can be had to countervail the Arrears of Rent, it fhall and may 
be lawfal to and for 2 or more Juſtices of the Peace of the County, Riding, 
Divifoa, or Place ( having no Intereſt in the denuſed Premiſes) at the Re- 
queſt of the Leſſor or Landlord, or his Bailiff, or Receiden to go upon and 
view the ſame, and to affix, or cauſe to be affixed oa the moſt netorious Part of 
the Premiſes Notice in Writing, «hat Day, (at the Diftance of 14 D:ys 
at leaſt ) they will return to take a ſecond View thercof ; and if upon ſuch 
ſecond View, the Tenant, or ſome Perſon on his Bchalf, ſball nct appear and pay 

the Rent in Arrear, or there ſball not be ſufficicat Deg s upon the Prefs, 
then the ſaid Fnſtices may put the ſaid Landlord er Leſſor into the Loſſeſfecn 
of the ſaid demiſed Premiſes, and the Leaſe thereof to ſuch Tenant as to any 
Demiſe therein contained only, ſpail from thencejorth become void. 

S.17. Provided always, That ſuch Proceedings of the {aid Fuſt ices all le exa- 
minable into in a ſummary Way by the next Fuſtice, or Juſtices of Alliſe of 
the reſpeive Counties in which ſuch Lands or Premiſes lie; and if they lie in 
the City of London, or Countyof Middleſex, then by the Fudges of the 
Courts of King's-Beach or Common-Pleas, and if in the Counties Palatine of 
Cheſter, Lancafter, or Durham, then before the Frdzes thereof, and if in 
Wales theu before the Courts of Grand Scſffions reſpetÞively, who are hereby re- 
ſpetively impowered to order Reſtitution ro be made to ſuch Tenant, toge- 
ther with his Expences and Coits to be paid dy the Leſſer or Landlord, if 
they ſhall ſee Canſe for the ſame, aud in caſe they all affirm the Act of the 
ſaid Fuſtices to award Cofts, not exceeding 5 I. for the frivolous Appeal. 


r 
— — 


13 b) Re-entry. aiv d. By what Act. 


Put if Lejſor 1. ENT due at Michaelmas was behind being demanded at the 

_—— A Day, which Rent Leſſor afterwards accepted, and after entered 

Darter? for Condition broken, and good; tor the Rent was due before the Con- 

Rent, then . 

he ha; loft dition broken. Le. 262. pl. 368. 18 Eliz. Green's Caſe. 

he Benefit | | | ; 

of ihe Re-entry ; For thereby he admits the Leſſee to be his Tenant. Le. 262. pl. 368. Green's Cafe. 
Ind if Leſſor diſtrains for Rent due at ** after the Forteiture, he canvor after re enter for 

tue ſaid Forfeiture; For by this Diſtreſs he bath affirmed the Poſſeſſicn of the Leſſce. Le. 262. pl ru 

Green's Cafe. — So if he make Jcguittance for the Rent, os 4 Rent. Secus if rhe Acoutttance be but 

tor a Sum of Money, and not expre for the Ren:. Per tot. Cur. Le. 262. pl. 368. Green's Unis. 


y 
3 Eliz. S C. | 


is a Ditſcitin of the Rent. Lier. S. 


8 22 — 
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(M. b) Remedy fir Rext-Charge, Rent-Seck Bcc. 


1. IF a Man who has a Rent-Seck be once ſeiſed of any Parcel of the  bereſcerer 
Rent, and after the Tenant will not pay the Rene behind, this i 8 

his Remedy, — - to go by himſelf or by others unte the Lands, 89 

Tenements out of which the Rent is iſſuing, and there demand the Ar Rent, and 

rearages of the Rent, and if the Tenant denies to pay it, this Denial is @ the ſame is 

Biete of the Rent. Lit. S. 233. — . 

2. Alſo if the Tenant be net then ready to pay it ; this is a Denial, which Tenant be 


of his Writ and of his Plea &c. Lit. S. 233. Denial. The 


can 
. Of Rent-Seck a Man may have an -C %% of Mertdaxcefter, or a Writ fit is of « 
of Hel or Cofnage, and all cher Manzer of Afians Reals, as the Caſe Ren-chorg 
lies, as he may have of any other Rent. Litt. S. 236. ſpects, which 


Seiſcn bad by ſome of the Anceſtors of the Defendant ; for wichout an actual Seiſin, or 
Se Co. Litr. 160, 


ſliſe was for a Reat 
in an Aſſiſe, was the 
in B. R. Brediman v. 1 


A 


ich. 4 


J. 142. Pl. 20. 


6X (N. b) Re- 


Rent. 


(N. b) Remedy for Rent. Where the Goods are talen iy 
Execution. 


1. 8 Aun. 14. L Nacts, That no Goodsor Chattels whatſoever, lying or being 
S. 1. in, or upon any Meſſuage, Lands, or Tenements, which are or 
Hall be leaſed for Life or Lives, Term of Years, or Will, or atherwiſe, ſball be liable 
to be takea by Virtue of any Execution, on any Preteace whatſoever, unleſi the 
Party at whoſe Suit the ſaid Execution is ſued out, ſball before the Removal 
of {ach Goods from off the ſaid 8 by Virtue of ſuch Execution or Ex. 
tent, pay to the Landlord of ihe ſaid Prenuſſes, or his Bailiff, all ſuch Sum 
or Sums of Money as are, or ſball be due for Rent for the ſaid Premiſſes at 
the Time of the taking ſuch Goods or Chattels, by Virtue of ſuch Executions, 
vided the ſaid Arrears of Rent do not amount to more than one Tear's 
ent; and in caſe the ſaid Arrears ſhall exceed one Tcar's Rent, then the 
ſaid Party, at whoſe Suit the Execntion is ſaed out, paying the ſaid Landlord 
or bis Bailiff one Tear's Rent, may proceed to execute his Fudgment, as he 
ng of this AF ; and the Sheriff or other Off- 
impow red to levy and pay to the Plaintiff as well 
the 2 ſo paid for Rent, as the Execution Money. | 

8. s. Provided, That this Aci ſball not prejudice the Crown, to recover and 

ſeiſe Debts, Fines and Forfeiturcs due and anſwerable to the Crown. 


85 —— — 


mY _ 


— 


(N b. 2) Remedy. By Eject nent. Where there is No 
_ Diſtreſs, or Tenant in Poſſeſſion. 


1. 4 Geo. 2. LNacts that as often as Half a Year's Rent is due, and the 
_ 7 ſy has Right by Law to re-enter for Non-payment, he may, 
without any formal or Re-entry, ſerve a Declaration in Ejettment for 
— of the demiſed Premiſſes ; or ow ſame cannot be legally ſerved, or there 
is no Tenant in actual Poſſeſſion, then to fix the ſame on the Decor; or if no 
Meſuage, then on ſome notorious Place of the Lands &c. and it ſball be deem d 
legal Service, and ſball be as a Demand or Re-entry. Aud in Caſe of Fudg- 
ment againſt the Caſual Ejeftor, for not confeſſing Leaſe, Entry, and Oufter, 
it ſpall appear to the Court by Affidavit, or be proved upon the Trial, in caſe 
the Defendant appears, that Half a Year's Rent was due before the Decla- 
ration was ſerved, and that no ſufficient Diſtreſs was to be found on the de- 
miſed Premiſſes countervailing the Arrears then due, and that the Leſſor had 
Power to re-enter, he ſhall have Fudgment and Execution ; and if Leſſee 
Kc. ſuffer Judgment and Execution, without paying Rent and Arrears, and 
full Cofts, and without filing any Bill in Equity within fix Kalendar Months 
after Execution executed, ſuch Leſſee Sc ſhall be barr'd of all Relief is Law 
or Equity, ocher than by Writ ot Error, to reverſe ſuch Fudgment, and the 
Leſſor ſhall hold diſcharged of ſuch Leaſe ; but if Verdict be tor Defendant 
or Plaintiff be Nonſuit, except for Defendant's not confefing Leaſe, Entry, 
and Oufter, Defendant ſball have full Coſts, but not i bar the Right of any 
Mortgagee, he paying the Arrears, Coſts and Damages, and performing 
the Couenants Cc. as Leſſee ought to have done. 
F. 3. No Injunction ayainff Proceedings at Law in ſuch Eject ment, unleſs 
within 40 Days after a perfet# Anſwer filed by Laſtir or Lefſors Ec. [ach Lei, 
ſee Egc. 22 into Court ſo much Morey as LH of the Plaintiff bal 
fewear to be due, (over and above all jaſt Allywances) and Coſts taxed in ts 
ſaid Suit, to remain till hearing the Caſe, w to be paid ts the Le{or du he- 
(Ari, 
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curiiy, ſuiject to Decrce of the Court. And if ſuch Bill be filed within 40 
Days, and after Execution is executed, the Leſſor ſhall account tor fo 
much only as e made, Bona Fide, without Fraud, Deccit, or wilful Ne- 
ghd, from his act nal Fatry ; and V. it be leſs than the Rent, the Leſſee be- 
fore be is reſtored to Pole pay what is ort. Provided if Leſſee 


n, foal. 
&c. betore Trial, tender &c. the Arrears and Cofts to the Leſſor, his Exc- 
cutors &c. or to the Aitorney in the Cauſe, then the Proceedings to ceaſe. 


— 
— — 


N. b. 3) Remedy for Rent. Tho No Agreement can 
a be proved. | 


1. 11 Geo. 2. LNads that where the Demiſe is not by Deed, the Landlord 

19. S. 14. L. Vall recover areaſonable Sati faction for the Tenements accu- 
pied by the Defezdant in an Action on the Cafe for the Uſe and Occupation 
of what was ſo held er enjoyed; aud if in Evidenceon the Trial of ſuch Action, 
any Parol- Demiſe, or any Agreement (not being by Deed) whereon à certain 
Reat was reſerved, frail appear, the Plaintiff in ſuch Action ſhall not be 
hun/uiced, but may make Uſe thereof as an Evidence of the Quantum of the 


- 


Damages to be recovered. 


at 


(O. b) Remedy for Rent Arrear, after Alteration of the 
Eſtate by him to whom the Arrears are due. 


net, and he has no other Remedy; becaule all Privity between him and Tag the 
the Tenant is deftroyed by Attornment to B. And A. has no more Right Rent is Ar. 
than any Stranger to come on the Land after ſuch transferring over the — and the 
Rent. Agreed; and faid to be agreed in Andrew Ognell's Cate 4 Rep. r Finca, 
49. Vaugh. 40. Hill. 21 & 22 Car. 2. C. B. in Caſe ot Dixon v. Harriſon. ee Ce of 


| himſelf and 
bis I iſe in Tail, Per Vaughan Ch. J. he may di rain for the Rent Arrear before the Fine levied. 2 Jo. 
2. Witherhead v. Harriſon. J * | J 


2. If Grantee of R.ent-charge (as above) regrants the ſame Rent to A. 12 Mad. 46. 
either in Fee, in Tail, or tor Lite, and the Tenanc atcorns, as he muſt ro Rica 
this Re-grant, yer A. thall never be enabled to dittrain tor Arrears due Ist. 
to him before he granted over the Rent; tor now the Privity between 
him and the Tenant begins but from the Attornment to the Re-grant, 
the former being abſolutely deſtroyed. Per Vaughan. Vaugh. 40. in 
Cate of Dixon v. Harriſon. | 

3. Two Tenants in Common by a Deviſe of the Leſſor granted the Re- 12 Nod. 45. 
ver/ron by Fine after Arrears due, and atterwards bring Covenant againſt S. C. 
the Aſſignee of the Letiee. Refolv'd, That the very Privity of the 
Contract was transterr'd by the Statute of H. 8. which gives the Action 
tor and againſt the Aſſignees; and the Contract ftill remains, tho' the 
Privity of the Eſtate is gone. And per Cur. Debt lies in this Caſe tor 
Arrears of Rent, a Fortiori Covenant &c. And Judgment accordingly. 
Carth. 289. Mich. 5 W. & M. Midgley and Gilbert v. Lovelace. 


P. b) Arrears 


540 
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— 


F. b) Arrears recover'd. At and from what Time. 


ter the 
by Dilleitin 


ture what Remed P 


Time 1 ary 
. cites 6H. 7. 3. 4 


Equity to So the Plaintiff any Relief, and diſmiſs d 
the Bill. 2 Ch. R. 60, 61. 23 Car. 2. The ; v. Noſ- 


5. 8 Anne 14. K 1. Enacta, That No Goads Ec. ſhall be taken in Execu- 
F And the Sheriff Oe. ll boy the Nancy fo patd fe Ren, 
Year's Rent. t Sc. t y ſo paid for Rent. 
4s well as the Execution- Money. an * 4 


udges aiſiſting ham, were clear of Opinion, T 
of Sa 


2 — 


b) Chargeable with Arrears, Who. Alienees 


1. IN Ae in Writ of Entry in Nature of Aﬀeſe of Rent, the Demand- 
2 recover Lf the Tenant all 1 1 to the Time of the 
Deſſeifin, tho they are arrear for 20 Nears, and the Tenant has not been 
Tertenant nor Pernor but for a Month only. In ſuch Action of Land the 
Statute is, That every Tertenant ſhall anſwer for his Time it the Piſſei- 
for be not ſufficient to render ; But of Rent, he who is Te- 
nant at the Jud ſhall anſwer all the Arrearages. Br. Arrearages, 
pl. 13. cies 33 H. 6. 46. 3 
2. If there is Lord and Tenant, and Rent is Arrear, Tenant infeoffs B. 


S. P. Co. 2 

ir 269. b. If the Lord accepts Rent orService of B. he ſhall loſe the Arrears in Time ot 
the Feoffor, tho he made no Acquittance; For after ſuch Acceptance he 
ſhall not avow on the Feoſſee at all, nor on B. for what nn. 


4m. * 
— 
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Rut ic the Froffer dies it is otherwiſe. 3 Rep. 66. b. in Pennant's Caſe.— | 0 
And iss, That ail this appears in 4 E. 3. 22. 7 E z. 4. J E. 4 27. 
29 II. 8. tit, Ao ry 11t. | 
2. A. o.1nts a Reai-Charge to B.— B. dies. A. iafeoffs C.— C. inſeoſſs 
D. ſeveral Years alterwards; and ſeveral Years afterwards D. infeoffs E. 
Per 3 Juſtices againſt Anderſon Ch. J. E. thall be chargeable with the 
Ar:cars to the Executors; Bur all agreed, Thar the Lord by Ejcheat, Te- 
cant in Dower or by the Courtely, thould not be chargeable ; For they 
did not claim by the Party only, but by the Law alſo. 3 Le. 263. pl. 
253. Mich. 32 Eliz. C. B. Anon. : 
＋ It J. S. grants a Reat-Charge out of his Land for Life, and the 
Rent is arrear, and atterwards makes a Feoff ment in Fee to 4. and the 
Rent is arzear again in A.'s Time, and then A. infeoffs B. and the Rent is 
arrear again in Bs Time, and then the Grantee dies, his Executor may 
have an Action of Debt againſt every of them tor the Rent arrear in 
their ſeveral Times refpe&ively ; For Qui ſentit Commodum, ſentire de- 
bet & Onus. 7 Rep. 38. b. The laſt Reſolution, Mich. 5 Jac. C. B. 
in Lilingſtone's Caſe. | 


(R. b) Remedy for Rent by Diſtreſs. By Recoverors. 


1. ) H. 8. 4 LNAC TS, That Recoverors of Mancrs, Lands, Tene- If à Man 
ments, and Ad votuſons, their Heirs and Aſſigns, may had mace a 
diftraia for Rewis, Services, and Cuſtoms, due and unpaid, and make Avotu- 2 J . 
ir, aud juſtiſy the ſame; and have like Remedy for recovering them as the ei, ,; I. 
Recoverors myht have done or had, albeit the ſaid Recoverors were ucver ſeiſ- — re- 
thereof. rving a 
ed} £4 * 8 Rent, and 
before Lichæelmas be had ſuffered a Common Recevory, the Recoveror ſhould diftrain for that Rent which 
the Leilor before rhe Recovery could not; But if the Recovery had not been had, then he might have 
diſtrained, and { it is within the Starute. Bus if 2 Fine had been levied of a Manor, and before Attorn- 
ment tie Cree had ſuffered a Clmmon Recovery, the Recoveror ſhon!d not diftram &c. becauſe the Co- 
mee, againſt whom tae Recovery was had, could nor. But this Act extexded only to Diſtreſſes and A- 
vou ries tor Rents, Services, and Cultoms, and gave alſo a Form of a Quare Impedir. But upon this 
Statute it was holden, Thu the Recoveror could not have an {ion of Debt againſt the Leſſee for 
Years, nor an Action of Maße againſt Tenant for Lite or Tears; and t y was provided 
in theſe Caſes by the Statute of 21 H. 3. 15. Co Litt. 104 b 


2. A. made a Leaſe for Life to B. and afterwards a Leaſe fer Tears to C. Ibid. Marg. 
rendring Rent. B. ſurrender d to A. who ſuffer d a Common Recovery to the bs, * 
Uſe of J. & One Queſtion was, Whether this Cafe was out of the Sta- te Avowry 
ture of 7 H 8. cap. 4. or that J. S. could diſtrain and avow for the is good by 
Rent within this Statute ; For A. hin:teli, who ſuficred the Recovery, the Words 
could not make Avowry. K nightly bid them demur if they would; — * 
But the Counſel pray d Day to another Term, and had it. PD. 31. l. thar Co. Z 

| wo 


That it is good. 


210, 214. Hill. 28 H. 8. 
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(3. b) Remedy for Rent Arrear. By Statute. 


The Pream- 1, 32 H. g. co. 37. YOraſiunch as by the Order of the Common Law 
— G : > $. 1. the Executors or Adminiſtrators of Tenauts in 
Ylatrute con- OS. | * pp : ; - "ad | 
— Exc. Fee- Simple, Tents in Fre-Tail, and Tenauts for Term of Life of Reat- 
cutors or Leid. dea, out Charces, Rent=Secks, and Fees karms, hate io Remedy 
Adminiftra- b recover (ich Ai rearages of the ſard Rents or Fee-Farms as were due 
_—_— ie nato iheir Tefpaiers in their Lives ; Ner yet the Etirs of ſiuh Teftatcr, wer 
o 1 0 . * : | « , .”, | , 
Lite is co be r Ie bowing the Reverfien of hes Efiete after his Peceole, mey dera 
rutended of Of have ay j Ad ion to levy any ſuch Arrenrages of Rents or Ife. Paris 
Tirart Pwr due unte tem in bis Life, as is ajureſaid 3 By reaſan whereef the Trnants of 
_ &, 0 the Detueſues of jach Lands, Tenements, or Heredit ments, ont of Witch [rrch 
ty be vie Rents were dis aud payable, ue Right ought to pay therr Rents and Farms 
lives, who dt ſuch Dry and Terms as they were due, do many Times fcep, hald, ond 
are alto bol- ret {ic Arrearages tm their ten Hands, ſo that the Execuiirs end na- 
. oy _ uiſtrators of the Furſoas, to whom ſuch Reuts or kee- Faris crere due, commu 
hn ng hve or «ae Ly tire ſaid Arrearages of the ſame, tewairds the Payiuenr of the 
|, 5 = L : . Me 4 . Bt — 

after the Delis and Performance of the Ii ill of the ſaid Teſlators. 
Eſtate for : 2 3 ? | 
Life determined his Execute rs ard Adminiſtrators might have had an Action of Debt by the Come 
Law, but thcy could not have dittratned, which now they may do by L Orc: of tl. is dt uuce; bor in that 
Point it {ds anther Remedy thin the Common Law gave. Co. Litt. 162. a. b. | 

A owt? anne was framed to J. S jor o le, if le fo lng liced Tac Rent being avrear, J. S. died. 
The Ee vcr diſtrain'd and avou d. The Court reſolv'd, That this is nat within the date; Fer 
that yrovites Remedy where the Teſtator died ſeiſed of a Rent to him ane Hletes, or for Jive, and 
be kt D-atli there was not any Remedy for the Executor, as it app-ar; oy the Proznd's of du S atute; 
But where he has Remedy by the Commen Law by Action of Debt, as in this Cale the Exucutor lias, 
he cam. ct g iſtraln. Cro. C. 471. pl. 4. Path. 13 Car. B. R. Turner v. Lee. 


A. ar Exe- For Remedy whereof be it enacted by the Authority of this profent Parlia. 


cu tor Mie He | mint ator every i rien o, Dork 
—— Bs Thi: the Executors and Admimftrators of every {uch Perjca or 1'erſons 


Lebt for 420 whum ay [ach Rent or Fee-Farm is or fhail te dut nnd act piid at the 

the Arrears Tre of his Death, foalt and may bave an Atfien HID, jor ali ſuchb Ar- 

of ſeveral peaparcs artin;e the Teuaut er Tenants that ought to he de pute ite ſaid Rent 

—_ bs 14 7 Eee Haas forcing beiind im the Life of their Tefi tor, er a unſi the Exe- 
AP) Ie / . 2 _ 

or Fig Cutors and Zdwinifiravors of the ſaid Tenants. 

Ret, he'd ; : | | 

of the Manor of I). c. I erecf Tofater fied ſeifed. Per Cur. The Action lies not for Arrears of Copy- 

hold Rents ; For tte Ftatute oxterads net 10 them, but ozly to Rents out of Fehl; neither does it lie 

for tic Free Renrs unleſs the Lord or huis Czecutor conveys a Prizity lelgoren the Tenant and the Las d- 

As by Attorrment. Yelv. 135. Mich. 6 Jac. B. A. Appleton v. Doity.— Brownl. 1c2 &. C. by the 

Name of Appicton v. Laily, reported in almoſt rhe very fame Words. 


Tha Diſtreſs Tad u, ; arthermore it ſpall be lawful to every ſuch Fiieciter ond A tocings 
11 it doe rater d dανſ fuch Perſon or Perſens, unto whom ſuch Rovi a foo H ji cl 
Detail Re. be die aui ut paid at the Time of his D is aferetaid, to 0:5 7.210 
certain Re- Le ding 4d #6 paid at the Time of his Death, as is f, io ft for 
medy than 7/8 4.rreara,es of all ſuch Rents and Fre- Farms, upon the Life, Tinmonts, 
7 — _ and other Hereditaments which were charged with ihe ' aj cit & ,b Repts 
0 ; „ | : / r 
. Fee-Farms, and chargeable ta the Diſtreſs of the [uid Zefhutor, 
tion of Lebt niit le breught againſt them thas tock the Profits <chen the Rent came let ird, or ag nt ter 
Executors or Auminiſtrators, but the Diſtreſs may be taken «yen the Land, be it cither in tue Lenins 
own Hands or ia tte Hands of any other that claims by or from kim. Co. Litr. 162. b. 


A. ſeijrdef a So wag as the ſaid Lands, Tenements, or Hereditameiits, continue, remain, 
- — 1 aud le in the Seifin or Poſſeſſion of the ſaid Tenant iu Beiueſne, who cg 
whereof #mmeaiatery to have paid the ſaid Rent or Fre-Tarm, jo lciug ve Hin, io re 
wry uſually fad Teft tor in his Life, 

ett kor 3 . 
Lives by Copy, accordtny to the Cuſtom &c. granted a Rent-Charge to 7. b. for Life, ( Com io is. 
penectdo, ara afterwards cancey d the ſaid. auer to E. in Tail. The Rent wes arrenr. „de. 2. Crodg 
| «>. 0 
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and the Cr defcended to C he dom, c g ted x CopyFeld to D. The Evecnutors of J. S. ciſtrain d Y. 
fer tie Get Fe rer cosceiv'a, het they could not; Becauſe this Land did not continue in the Seiſin 
and Pero rn cite Te ant, nd that here C. was Illus in Tail, and fo claims not by B. his Father only 
bt er Dorn an ent. Fur Pertum and Wi idnam contra; For the Statute extends not to an Action ©7 
Debt ohly, but ali to Nitteets and Ayorry. And Windhum and Rhodes held, That the Conyholder 
clas not by the Lord only, hut ailo by rhe Cuſtam; bur that is not any Part of his Title, but only 
an ohts the anner how be hn bold. Chat the Polſeſſion continues here in C. For the Poſſe Non of 
the Coryhoider is his boten , fo as if D be ouſted, C. Hall have an Aiſle. And fo the ſtrict Words 
ot tue Scuinre are ablervea ;, br the Segen ant Poſſeſſion continue in C ho claims only by B. win was 
the 1 enant in Demetor, thit cut to pay the Rett. Bur Fenner avſwer'd, That the S:ifin and Poſ- 
{hon inter dd by the Statute 15 rhe very actual Poſſeſſion, viz. Such in which the Diſtreſs may be ta- 
ken; alla, he laid, could not be in a Freehold withour an actual Poffeſſion. Bur it was agreed per 
wt. Cur. Tir the Copyvholder ſhould hold the Land charg'd 2 Le. 152. pl. 185. Hill. 18 Elis. C. B. 
The Erecutors of Sir William Cordel v. Cliſton. 3 Le. 59. pl. 87. S. C. by the Name of the Earl 
of V\ eftmorejand's Caſe, reported almoſt in the fame Words | 

It was inte by Litileton, That none are Tenants in Demeſne but he who is in Poſſe Hon, and there- 
fore it one nt a Reut- Charge for Lije, and then makes a Leaſe fu Years, that during theſe Years he 
ſ>:l! ner be charg'd for Arrears then 1acurr'd ; For by the Starute none is chargeable hut the Tenant 
in Dem-ſne, v ho ought to ray the fame, ard the Tenant for Years ought not to pay it; and the Law 
Lys the Cintge ub hin, and nat upon the other Tenanr, during the Term. Burt Walters of a con- 
tran (ien veld, Tau tue Teffor may enter tor ail the Arrears cnarg'd ; B:canſe he is the Perion 
thit ought to pay it, and the Fenunt is ot charg'd, but only there is a Neceſſity for him to piy it to 
prevent a Dihreh. our this was 1:0t ru''d, it being a Trial by Order of the Exchequer Chamber, to 
try if ach Rent uus granted or not. LI. t. Rep. 93 Trin. 4 Car. in the Exchequer. Binzham v. 
Parknur . 


Or in the Sviſiu er Foſſeſſen of any other Perſun er Perſons claiming the ſaid It was mov d 
Lande, Teiements, and Feredilumen's ex'y ty and from the ſame Leuant by Ir — 
Parchefe, Gift, or Heſccut, | ed "©. 

| Crarge 10 P. 
the Rent is lel ind, B. dies, 4. int ae C of the Lands in Fe, cb divers Years after /n/ecfs D. c di- 
vers Years after Hef E n, it was holden by Walmfley, Periam, a d W indham ] again Ard:cfon 
Ld. Uh hat J. fend be cd art eubie iti the ſaid Arrcarages to the Exec utors of A. 1 Le. $02, 392. 
pl. 4.8 Mich. 26 li- I 5 K. Avon. — But they all agreed, Tha: the Lind ty Hel eat, Tonait m 
eg er, or by the Cre, frond rot be charged; Fer they av rot claim in by the Party only, bur alto 
by oo 3 Le. 302, 303. pl. 18. Anus. 3 Le. 203. pl. 353. S. C repoited in almoſt the fame 

O ds. 5 

A. ſriſd oj a Peterficn in Fre after the Determination of a Leoſe of 30 Years, then i Fcino, ovine a 
Rent Charge var of te Lind io f. H The Term for 30 Years expired ; then . in e A C. in Foo. FS 
made his Lye urors and did F. made @ Leaſe at Will The Hxecuters of 7.4 diſtrainrd for Arrears 
due in the Lite of . &. leere tle Exprration of the Term of 35 Meurs. It was abiecled, Tut this Cafe 
was our of the S., tute, which exrends only to Tenants in Demeſne, who immediately oughit to have paid 
it, who in this Caſe was the Grantor, and thoſe who clam only by and from him; ereus the Lefice 
at Will did nor claim from him hut from the Feuffec. J was reſolved, That the Arrears due in the Life 
of J. S were un tue Common Law, But adjudg'd, That ti: te Lejyee at Hill clans not immedi- 
ately trum tl Grantor, vat he i within the dt; | where Things arc duc in E. iht aid Verity, and 
become re ede by te. ff God, vi. By the Dearth of hin to whom they are one, Statues Give 
ing Kemecay in ncht ses mal be conſtrued bountifully, and io extend the Remedy proportionabiy tu 
the \liichicf intended to be cur-d by it, agreeable ro the Itent of the Makers; and therefore the 2d 
Fecfte, and ſo on in In finitunt, hall be charged by Virtus of this Act. Ard feme thought the 24 Gran- 
tee within the very Words; Tor tho' he is not in (by) the Grantor, he b in (from ] For (from him) 
is tantzmount to ( h] and tht the Word (440) ſhall be taken for (Or) and that the Word (only) 
meant, That he wuſt claim om Under the Tenant in Deme ſue, and nt Paramount ; fs if Towant in T4 
makes Fee ment in Fre, and cry aud the Diſcentinuee charges the Land with a Kent in Ire, and then 
intecffs the ue in Tail <itl in {gy ſu that he bs remitted; Now in this Caſe this Word (Oniy) has its 
Oreration. For now the live ctaims by Title Paramount. But if the Trrant makes Ferffment in Fee 
to the Ute of avorher ; in this Cue, C gue Cie does not claim only by the hc or, but hy the Sta- 
tute alſo; and he is not in En le Per, aud yet he claims under the Feoffor; and this was the Iatent of the 
A&. 4 Rep. 48. 5. 50. b. Andrew Ugne!'s Cale. 

So if Tenant makes a Gi't in Tail, and the Don ee dies, the Iſue in Tail is within it is Statute ; For he 
claims (only) under the 'Titie and Eſtate of the Tenant in Demeſne, tho he docs not claim only by De- 
ſcent, but alio per Formam Doni. Ibid. | 

So if Nenart in Tail be, the Remainder over in Fee, the Iſſue in Tail is within the Statute, 
to the Opinion in Pl. C. in Panxelt's Cate, 4 b. 4 Rep. 5o. b. Hill. 29 Eliz. C. B. Andrew 
Ogrel's Cate — Co. Litt, 162. b. cites S. C 4 Le. 115. pl. 214. S. C. by the Name of Ognel v. 
Underhill. Adjucg'd. | 

If rhe Jerart males a Leoſe for Liſe, the Remainder for Life, the Remoinder in Fee, the Tenant er Lite 
pays nct the Rent aue to the Lord, the Lord dies, the Tenant for Liſe dies; the Excutors canvor Giitrain 
upon him in Remainder, becauſe he clrims not by or from the Tenant ſor Life; and io it is of a Revertion, 

tor the Cauſe afore!atd. Co. Litt 162. b. | | 


| | | Iz 
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Fe or for 


OO ne, 02 bes Lfie-Trns , And the ſutd Execntors aad Adntiniftraicrs fall, tor th 


Branch is, {I as farne and oipte a anner as the ow might and ought t late whereas afrer the td 
Gram A. the Teſt tor him'cif, nor anv other, cou'd diftram or have any Remedy for the ſaid Arrears: 
ard in the Clay'e next preceding ronchirg the Action of Debt, the Words arc (Cy cr any * 
Rem er Foo Farm is cr 1/1 bo vize and vet pad at the Time of bis Death) fo that the Act gives 2» Renten 
cel en the To: aro by bi cr 164 had dijpenſed with the Arrears, but when ther were due to him at the 
Time of ts Death, and / the ict of Ged became remedileſs Ag ecd per tit Cur. 4 Rev. 50. b. 
51. 2a Hil 29 Eli © 6. in Andrew Ognel's Caſe. Vaugh. 425. in the Caſe of Diron v. © ar; 
riſen ti Caſe having been cited, Vaughan ſaid, He agreed this Cutz; For after the Tenant ar- 
ternet ben Grantor is without Remedy for the Rent Arrear before his Grant; for diitrain he (an or 
and other Remety he has not; Becauſe all Privity between him and the Tenant is deftroy l by the Ar. 
tornment to the Gr mter, and he has no more Right than any Stranger to come uron the Lard, aficr 

fich tra-sferri 1g over of the Rent. Ard he ld he ſhould like wiſe Ag ree anotlier Caſe, That if fuch 
Grant ſhould re. grant the fame Rent back to the Grantor, either in Fee, in Tail, or for Life, 25d 
the Tenn: attorpe, as he muſt to this Re-grant, yer the firſt Grantor ſhall never be crabled to diſtrai i 
for Arrears due to him before he granted over the Rent; For now the Privity betu cen him aud t! Fe- 
rant begins bur from the Attornment to the Re- grant, the former being abſolutely deſtroy' d., and the 
Tenuint no more di trainable for the ancient Arrears than he was upon the Creation of thc Rere, for 
Arrears ticurr'd before, tiil firſt arrorn'd. 

o if there be / ord and Jenant, ard the Rent is Lebind, and the Lord grants away bis Hin], will dia, 
the E:ecriers oli date no Remedy for theſe Arrearages for the Reaton before- mention i. Co. Lin 
162. b. | 


S. 2. Provided always, That this Ad, ner any Thins thereia contained, 
{all not extead to any ſuch Manor, Lerdſtip, er ei nion in Ii ales, cr in che 
Marches of the ſame, whereof the Inhabitants have uſed Tr 0:t it the Mind 
of Mn, to pay unto every Lord, or Owaer of ſich Lordfpip, Manor, or Do- 
inten, at his or their firſt Entry into the ſame, any Sui ur Sands of Money 
jer the Redcnption and Diſcharge of all Duties, Forfeitnres „ G7 Penalies 
wherewith the ſaid Tahabitants were chargeable to any ef their [a:4 Lords 
Aiceftors or Fredeceſſors before his ſaid Eatry. 3 
ö S. 3. Aud further be ut enacted by the Authority aforeſaid, That if any 
2 — Hau who acw has, or hereatter ſpall have in the Right of his 61 ife, any 
wo on Eſtate in Fee-Sunple, Fee-Teil, ww Term of Life, of or in any Rents or 
Feme Soic Tee- Farms, and the ſume Rents or Fee-Faris now be, or hereafter ſhall be due, 
for Life. elind, and unpaid in the ja:d Wife's Life, ten the ſaid Hustaud, aj ter the 
2 _ Death of his ſaid Wife, his Exccn ors and Aimni/iraters, halt buve in Ae 
She k Tien of Debt jor the ſaid Arrearages agdinſt the Teatur of ri ẽ, that 
Baron. The 07g h 19 have paid the ſame, his Executors or Adminiſtrats:s. | 
Rent was And als the ſaid Husband, after the Death of his ſaid 1 tte, may d Brain 
Sed fer the ſaid Arrecrages in like Mauner aud Feria as be ni U have d if bis 
Phe Baron Vite bad been then living, and make Avery upon this Afiiter, as is afore- 
brought fe 4 
Debt agaiuſt | | | 
the Heir of the Grantor, who was the Tenant of the Land charg'd, for all the Arrears, The Writ 
was awarded good, ard he hid his Judgment by reaſon of this Statute. Pendl. 295. pt. 23 H. 17 
Eliz Sharp v. Poole. Kelw. 214. b. pl. 28. S. C. And. 47. pl. 120 S. C.— Co. -i. 62. 
b. cites S. C. 4 Rep. 51. a. in Ognel's Caſe, cites S. C. and adds, I hut 2 Objections wo:c made 
againſt the Baron's having the Arrearages before the Coventure ; iſt, Becauſe by the Common Lin rhe 
Executors &c. of the Feme might have had Debt for the Arrears before the Coverture, and that rhe 
Statute, as appears by the Preamble, provides Remedy, when the Exccutors &c. of him to u hom the 
Rent was que cannot have or come by the ſaid Arrears &c. ſo that the Makers of the At did not in- 
rend :o give Remedy where Remedy was at Common Law, nor change the Remedy at Conmon Lav 
for another. zdly, That this Branch touching Baron and Feme gives lim Remedy for the Arrears due 
in che Wite's Life, fo that the Arrears ought to incur while ſhe was a Wife, and not before hut re- 
 folv'd unanimoufly, Thar by the faid Branch he ſhall have the Arrears incurr'd in the Life of his 
Wife. And this caavot extend to Arrearagesduring the Coverture ; For the Common Law gave him ſuch 
Arrearages, and therefore when the Statute gave to him for the Arrcars, this muit mean fore- 


Rent- 


thing further, and ſhall be conftru'd of Arrcars due before; And the St. tute by naming her (Wife) 
intended only to deſcribe the Condition of the Feme, and not to imply, That the Arrcars ſhcuid meu? 
atcer rhe Coverture. 
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S. 4. Ard likewiſe it is further eaaiced by the Authority af ore aid, That if . deviſed a 
any Perſon or Perſoas who now has, or hereafter ſhall haue any Rents or Fer- ns Charge 
Farms jor Term of Life or Lives of any other Perſon or Perſaus, aud the jd 2 8 
Rent or Fee-Farm now be, or hereafter ſpuli le due aad vehind, and napaid in ard died; 
the Lite of ſuch Terſon or Perſons, for whoſe Life or Lives the Hiſtate of the then the 
ſaid Rent or Fee- Farm did depend or continue; and after the ſad Per on or ei d 4 
Perſons do die, then be unto whom the ſaid Rent aud Fee-Farm was due in rae 1 
Forin aforeſaid, bus Execurors and Adminiſtrators, ſball and may bave a 10 D. jor Life, 
Ads ian of Lelt againſt the Tenaut in Demeſue, that ought to bade paid the Remaiader 
ſame «hen it was firſt due, his Exuutors and Adminiſtrators; And alſo diſ- 7 in Fee. 
train for the ſie Arrearages upon ſuch Lands and Texements, out of which u _ 
the ſaid Rent or Fee-Farms were iſſuing and payable ; In ſuch lite Manner for ſeveral 
and Farm as he cagit or might have dune, if ſuch Perſon or Perſons, by whoſe Years in the 
Death the uforeſurd Eſtate in the ſaid Rents and Fee-Farms was determined Lije-time of 
and expire, bad been in full Le, aud not dead; and the Avowry for the bend das, 
Taking of tie ſame Diſtreſs to be made in Manner and Form aforeſaid. and after- 
diftrained E. for all the Arrears incurr'd in the Life-rime of D. The Queſtion was, If E. ll be 
charged fur all the Arrears by this Act. kefolv'd and adjudg d, I hat the R emainder-Man is charg'd 
by tie laſt Part of this Clauſe of the Statute, according to the expreſs Letter thereof; And the 

a 


ſeveral Inoiti g and Penning of the former Part conc Diſtreſs given ta the Executors, and 
of this Branch, ſhews the Intent of the Makers to make verſity of Remedies ard Proviſoes, or 
 etherwite they would have uſed the fame VV rds. And in this Caſe all the Land was charged with 
the ent, aud the E. eir held ir fo charged, and when he made the Leate for Life, Remainder over in 
Fee; the Remainder-Man was chargeable, and might have been diftrain'd by the Common Law for the 
Arrears, and tho' by the Act of Gud (viz.) By the Death of C. the Terant for Life, D was di ableu 
do diſtrain upon him, yet that is fupply'd by the Jait Part of the 2d Branch, which gives the Grantee 
Power to dittrain as if the Ceſty cue Vie had been alive. And Judgment accordingiy. 5 Rep. 118. 
a. b. Paich. 1 Jac. C. B. Edrich's Caſe. Co. Litt. 162. b. cites 8. C 

Judgment ac ain ſt Tenant for Life of a Rent- CA arge, and a lloiety of the Rear <vas extended by Elevit, 
and more Kent being in Arrear, A. died; And the Queſtion was, Ii, eiber te Tenant by Elegit mig lu 
diſtrain after the Death of 4. for the Rent due in 4's Lije Time by this Branch of the Statute. It was 
argu'd, That Tenant by Elegit was ſuch a one as was in for the Life of another within this Starute, 
and therefore might. Neu digate I thought he was in by Act of the Party, and ſo u ithin the Statute. 
But Glyn Ch. J. and Warburton heid the Diſtreſs is not good, but that he might have Debt. And 
Glyn ſaid, That this Dittre!s is founded upon an Act of Parliament, and that all Perſons who are in by 
an Act of Parliament are in Ea le Pot, and if ſo he cannot diſtrain. And adjudg'd accordingly. 2 
Sid. 28, 29. Mich. 1657. and Nes. 62. Hill. 1657. Pool v. Neel. 

A. ſciicd in Fee granted 4 Rent-Charge of 60 l. per Annum to I S. for his Life out of the Manor 
of T. with a Clauie of Diſtreſꝭ for Non- payment within 20 Days, if demanded. I S. made W. R. 
his Executo!, ad died. Ihe ſaid W. R diltrain' for 1020 J. being for 17 Years Rent in Arrear, in 
the Life-rime of his Teſtator. It was inſiſted, Tuat the Executor of 4 Perſon to hom a Rent Charge cuat 
granted for his own Lije was not witli this Act, which is to be underſtood of Executors of Tenants per 
auter Vie durics the Life cf Ceſty que Vic. But it was refolv'd, That this Cale is within the Statute 
2 Lutw. 1227. Paſch. 8 W. 3. v. Bell. | 


2. If a Man makes a Leaſe for Life or Lives, or a Gift in Tail, reſerv- 

ing a Rent, this is a Rent-Service within this Starute. Co. Litr. 162. b. 
3. For the Arrearages of a Nomine Pere, and tor Relief as tor Aid 
Pur faire Fits Chivaler, or Pur File marier ; This Statute gives no Re- 
medy ; For, for the Arrearages ot the Nomine Pœnæ, the Grantee himſelf 
may have an Action oi Debt, and conſequently bis Executors or Adminiſtra- 
toro; and yet the Nomine Puene, as an incident to the Rent, ſhall de- 
ſceud to the Heir. For Relief the Lord cannot have an Action of Debt 
but Diſtram ; but his Executors by the Common Law fhall have an Acti- 
on of Debt; For it is no Rent, but caſual Improvement of Services for 
the ſaid Aids. It the Lord does levy them, the Son and Daughter re- 
| ſhall have an Action of Debt againſt the Executors or Admini- 
of rhe Lord; and if they have nothing, chen againſt the Heir; 


| but this is by the Statute ot W. 1. Note, That ai! Manner of Ar- 
: rearages of Rents ilfuing out of a Freehold or Inheritance, whether they 
TS be in Money, or Corn, or Catile, Foul, Pepper, Comin, Victual, Spurs, 


Gloves, or any other Profit to be delivered or yielded, and whether they 


de annual or every 2, 3,00 4 Tone, or the like, or wirbin this — 
ur 


n 


Rent. 


But Work-Days, or any ccrporal Service, or the like, are act within this 
Stature. Co. Litt. 162. b. 

4Rep. 49. 4. A. made a Leaſe for Life readring Rent. The Rent was Arrear. 4. 
b. in Op- Jie. It was a Queſtion, Whether the Exesutors might diſtrain, or have 
nei's Ca © . | 7 1 "ay 
Thar at Debr, inaſmuch as the Words of the Statute ſeem to mean only Rents in 
Common Groſs &c. in Fee, Fee-Tail, and for Lite and not to extend to Rents 
Law the incident to Reverſions; and fays, That it ſeems by 10 H. 6. and 37H. 
Execurors 6. fol. 39. The Action of Debt by the Common Law lay tor Rent re- 
durivg "© ſerved upon Leaſe for Life, after the Death of the Leſibf, for the Exe. 
Tenant for cutors or Adminiſtrators; And ſeveral thought that this Caſe thall be in- 
Life could rended within the Purview of this Statute. D. 375. b. pl. 20. Paſch. 


not have 'Fl; 
Bebe, but 23 Eliz. Anon. 
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that after the Eſtate for Life determined the Action was maintainable. cites 9 H. 6. 43. 14 H.6. 26. 


19 H. 6. 43. 32 Eliz. 3. tit Debt F. N. B. 121. (C) accordingly. 


ov. 111 3 A Grant of [a Rent] Charge to G. B. for Life, with a Clauſe of 
. Diſtreſs, then the Grantor made a Leaſe of the Lands 7o I. O. for ears, 
TOE & pon the Reverſian to R. L. for Life ; the Rent was in 
Auſten & C. Arrear, G. B. died, the Term for Years expired, and the Executor of G. B. 
the Court difyained for the Rent, Arrears ot Rent due in his Lite- time; and ad- 
2 Sady jadged, That the Dittreſs was well taken upon the Statute 23 11. 8. cap. 
and Fenner 37- becauſe the Rent did not iſſue our of the Term but out of the Free- 
that the Di- hold. 3 Nelf. a. 113. pl. 9. cites Owen 117. Lambert v. Auſten. 
ſtreſs was a 
well taken upon the Statute of 37 H. 8. cap. 37. for the Nea ſo here mentioned; but by Popham ard 
Clench contra; For the Termor ought to pay it, becauſe he takes the Profits of the Land —— Cro. E. 
32. pl. 12. Trin 36 Eliz B. R. S. C. and the Court divided, and Gawdy ani Fenner held, Thr the 
Tenant of the F d is only to be charged; for an Aſſiſe lies only againſt him, and he is the Party 
that is to attorn; and the Leſſce for Years is only chargrable for his Catite betrg upon the. Land, as a 
Stravger ſhall be in that Cate; and the Intent of the St. atute was only to give Remedy againt him who 
was chargeable in the Life of the Teftator ; And Fenner faid, If Leiice tor Life grants a Rent. charge, 
and then makes a Leaſe for Years and dies, Debt lies for this Rent againſt tlie Exccutersof the Tenant 
for Lite, and not 2 the Tenant for Years, for he is not the Party chargeable, and in this Caf, if 
no Seſim was had, there is no Remedy; For Tenant for Years canrot give Seiſin, and a Releaſe of this 
Rent muſt be to the Tenant for Life, and not to the Tenant for Years. Clench and Pop- 
ham contra, That the Tenant for Years is only chargeable in Debt for the Rent incurred during 
the Years, and not the Tenant of the Freehold, and both are chargeable, one with an Alliſe, 
and the other with a Diſtreſs during the Eſtate; Then ir is to be conſidered in this Caſe who is 
chargeabie by the Intent of the Statute ; If Tenant per auter Vie grants a Rent, and Ceſty que Vie dies, the 
Grartee of the Rent dies, the Executors of the Grantee have no Remedy by the Sratute; for the Statute giv- 
ing the Diſtreſs intends the Party that properly and uſually is to be diftrained, which is the Termor in 


Poſſeſſion, and thoſe that come in Privity under him; but fo is not he in the Reverſion; And therefore 


in thisCaſe rhe Exccutors cannot diftrain, but only have an Action of Debt, and rhe Statute gives the 
Diſtreſs upon the Tenant in Demeſne which is _—_— immediately, and not on him in the Rever- 
fion, except his Cattle come upon the Land by E'cape. Fenner, if Tenant in Tail grant a kent- 
charge, and then makes a Leaſe for Years according to the Statute, and dies, the [Taz ſhall hold it diſ- 
charged, and the Grantee ſhall not diſtrain during the Term. Quod Gawdy concetlit, & adjornatur. 


6. A Reverſioner in Fee on an Eſtate for Life deviſed a Rent of 4 /. per 
Annum to F. S. for Life. J. S. made his Executors and died; 'The Exe- 
cutors diftrained, and avowed for that Rent: He ought to aver that the 
Land remains in the Seiſin of the Tenant that ought to pay it, or in the 
Hands of ſome other that claims by him by Purchaſe or Deſcent accord- 


N Statute of 32 H. 8. 3. Cro. E. 547. Hill. 39 Eliz. C. B. Myles 
V. - 


Gawen v. 7. A. ſeiſed in Fee granted a Rent to B. and his Heirs for the Life of J. 
E. gos H. B by Will deviſed it zo C. The Rent is Arrear. J. 5. dirs. C. di. 
pl. 5. Bill ſtrained. The Court inclined, that by this Statute, one chat has 2 Rent 
33 Eliz. that Pur auter Vie may after the Death of Ceſty que Vie diſtrain tor the Rent 
, g y que Vie, if the be in the Poſleiſion of any 
5 237 Perſon that was chargeable with the Rent in the Liie of Cefty que Vie; 
refs by C. But whether C. was well intitled ro the Rent was a Dhubt winch de- 
was main- pended upon 2 Points. ft, If by the Common Law ft: Rent N 0 
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viſable, and the Court agreed, Thar ir was not. adly, If it be deviſable tainable by 
by the Statute 32 & 34 H. 8. and Gawdy and Fenner held ic was, tho' this Statute; 
it be only a Franktenement deſcendible; But Popham econtra. All a- becauſe the 
greed that no General Occupant could be ot it; and if ic was deviſable — 1 
by the Cuſtom, that the Deviſe would prevent the Occupancy. Mo, 625. — 
858. Mich. 42 & 43 Eliz. Gawen v. Rautes. * the 

ent was 


due before ; and it is within the Intent of the Statute, althoꝰ i r hi Lifte. 
28. te, it was not for his own or another's Life, 


8. A Rent-charge was granted to the Defendant's Teftator for 40 Tears 
with a Clauſe of Diſtreſs in the Deed, That the Grantee and his Heirs 
might d:fraia tor the Rent during the Term. In Replevin the — 
as Executor, avowed tor this Rent. It was held that the Executor th: 
have the Rent, and diſtrain for it, and not the Heir. Cro. 644 pl. 50. 

Mich. 40 & 41 Eliz. B. R. Darrel v. Wilſon. 

9. The Lord of a Copyhold Manor, where ders are for Life, Nu Holt 
graut Rent-charge ont of all the Manor; one Copybold eſcheats, the Lord ſaid, Thar 
grants that again by Copy; the Queſtion was, It the Grantee of the Copy- — 
n charged or not; and by the whole Court but Fenner he gf. Ka- 

all not it ch: 


but the 10th of Eliz. Dyer 270. by the whole Court, — 
charged; bur this hath been denied for Law ina Cafe in C. B. berween dude 
Swame and Becket, which fee Trin. 5 Jac. But to Coke J. it ſeemed ed of chat 
that if a Copyholder be of 20 Acres, and the Lord Rent out of thoſe 20 Marter, and 
Acres in the Texure and Occupation of the ſaid Copybolder (and names bim] <4 Da- 
there it this Copybold eſc heat, and be granted again, the Copyholder thall — 1 
hold ir charged, for this is now charged by expreſs Words. Brownl 1; % chat a 
208. Sammer v. Force. Quir-R 2 
| A not u 
the Statute of 32 H. 8. cap. 37. and therefore an Executor cannot bring an Action of Dube for the Ar- 


to. In Debt by an Executor for the Arrears of a Rent upon the 
Statute of 32 H. 8. the Pleintiff declares, That the Defendant in the Lite 
ot theTettator did enter into the Land, out of which the Rent was iſſui 
and occupied ir, and took the Profits. thereof by the Space of 5 Tears, 
demands the Arrears of the Rent tor that Time; And after a Verdict for 
the Plaintiff, it was moved that the Action will not lie for the Arrears a- 
2ainſt the Occupiers, tor the Stature gives it againſt the Tenant of the 
Land; To which Hale anfwered, That at the Common Law the Action 
lay againſt him that took the Profits of the Land, and againſt the Huf- 
band that was ſeifed in Right of his Wife. C. 4. fol. 49. 2dly. That this 
Action is given in Lieu ot a Di and the Beafts of the Occupiers 
were chargeable to the Diſtreſs. 3dly, Fhat it would be convenient ¶ in- 


convenient] that the Plaintiff be compelled to inquire out in 


whom the Eſtate was of Right; But judgment was ftayed, and Roll 
doubred of rhe Cafe ; but inclined againſt che Plaintiff. All. 62. Paſch. 
24 Car. B. R. Dunſh v. Smith. 
11. Leaſe wy Ho — in Annum 
quamaiu ambabus Partibus placuerit, to begin the 251 Marehb, paying 
tor the fame 20 J. yearly, by equal 2 at Mic hacimas and Lady- 
Day; The Rent was behind at Mic barimas, and A. died in Fantary fal- 
lewis, having made the Plaintiff his Wife, his Eurcutrix, and the di- 
ſtrained for the 10 I. Rent due at Micheelmas to the Teſtator, the Cattle 
of the Detendant the 17th of April following, Et ſi &c. Upon this ſpecial 
dict, Whether it was for 2 Years certain, according to 3 Cro. 775. : 
(which they agreed to be good Law) or nor, the Courr did norderer- 
mine; but they agreed, that it the Parties in ſuch a Leaſe do * 
0 | ear, 
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Year, the Will cannot be determined till the End of the Yeur, as z. Cry, 
775. and Q. Br. Leaſe 33. and in this Cafe, rho? A. died in anuary, 
and the Death of one ot the Parties determines the Will, yer here the 
Detendant was to hold the Land till the 2grh of March, and the halt 
Year's Rent at Michaelmas belonged to the Plaintitf as Executrix, and 
the halt Year's Rent, which became due the 25th Day of March follow. 
ing did belong to the Heir, with the Revertion; but in this Cafe the 
Plaintiff had Judgment; tor tho' the Defendant had a Right to the 
Rent due at Mic yet the could not diftrain tor it 725 the 25th 
of March, becauſe the former Leaſe at Will made by the Teftator was 
__— Holr's Rep. 41). Mich. 5 Anne. Crockerell v. 
Owe 
12. A. was Tenant in Tail ſubject to a Rent-Charge for Life of B. 
whodied, the Rent being Arrear; The Queſtion was, How far the Iſſue 
in Tail ſhould be liable tor the Arrears incurred in the Lite of his An- 
ceſtor. Ld. C. Cowper was of Opinion, That the Statute 32 H. 8. 35. 
only provided what was juſt and equirable, that he who thould have 
paid d ſtill be liable ro an Action of Debt, or Diſtreſs of the Fxe. 
curor or Adminittrator of the Grantee of the Rent-charge ; And fo a- 
gainſt any claiming under him, by Purchaſe, Gitt, or Deſcent ; burtex- 
tends not to the Iſſue in Tail who claims not under, but Paramount. Thar 
the Tenant ought to have paid the Rent; Thar it is true, whilſt the 
Rent the Iſſue in Tail was liable to be diftrain- 


charge was continui 
ed for the whole Arrear, which was incurred in the Lite-rime of his An- 
eeſtor; but that was Summum jus, and the new Remedy given by the 
Statute does not carry it ſo far; had this Cafe been within the Statute, 
yet the Plaintiſf's Remedy was at Law, and not to be aided in Equity 
ar the Remedy altered or changed irom a Diſtreſs to a Receiver or Poſ- 
ſeſſion. 2 Vern. 612, 613. pl. 550. Trin. 1708. Ld. Fairfax v. Ld. Derby. 
13. 8 Ann. cap. 14. S. 4 Enacts, Fuat it ball be lawfal for any Perſen, 
having Rent due upon any Leaſe for Life, to bring an AtFion of Dett for ſuch 
Arrears, 000 gs fo ears. 


i. 


cr. b) Diftreſs. By whom. 


A. ſeiſed in 1. IF a Man bas Land for Years, and grants all the Term vendring Rent 
Fee of cer- he cannot diſtrain. Br. Derte pl. 39. cites 45 E. 3. 8. 5 
——.— B. for 99 Years in Conſideration of 300 I. and B . ve. demiſes the whole 7. A. rendring 

ed them to B. for 99 Tears ation of 300 ' . re-demiſes the < erm to A. 1 ing 20 |. 
jo mag r= r of 20 l to B. which he purchaſed 
ad 4 |.) then 4 died, and Defendant entered upon thoſe re-demiſed Lands as Guardian to ber 
Son. In thĩs Caſe it was agreed, 1ft. That when a Termor affigns his whole Term, rendring Rent, al- 
tho” he cannot diſtrain, becauſe he has no Reverſion in him, yet he may maintain an Action of Dent a- 
gainſt the Leſſee upon this Contract. Freem Rep. 218. pl. 226. Mich. 1676. Floyd v. Langfield. 
Cites S. C. and 2 Cro 487 and Moor 126. | 


2. If a Rent be to 2 and to their Heirs out of an Acre of Land, 
and that ir ſhall be lawful for one of them and his Heirs to diſtrain for this 
in the ſame Are; this is a Rent-Seck ; tor inaſmuch as they ftand jointly 

ſeiſed of one intire Rent, ir cannot be as to the one Rent-Seck, and as to 
the other a Renrt-charge ; and this Diſtreſs is as an Appurtenant to the 
Rent, and therefore, if be which has the Rent dies, the Sur vi vor thall 


diſtrain, and if both grant over the Term to another, he ſhall diſtrain tor 
this Go. Lim. 147. b 


Burwell v. 3. 4. bound in a Statute-Merchant, grants a Rent-charge to B. out of 
Harwell. S. his Lands; The Connſee extends the Lands, and levies his Debt, Colts 


— - and Damages, and Grantee diſtrained for his Rent, & per tot. Cur. held 


good; 


— 


nn 
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good; For he cannot have Scire Facias, but the Conuſor or his Aſſignee Mich. 16 
ot the Land only may; and in Replevin or other Action tor taking the Car. Jdy- 
Dittreſs, this ſhall be put in Iſſue, if the Conuſee had levied the Debt = 1 
&c. and it ſound fo, then the Diſtreſs ſhall be held lawful, otherwiſe Mar. 124 
econtra. Jo. 456. pl. 1. Trin. 16 Car. B. R. Harwell v. Burwell. * 
Car. Adjornatur. Ibid. 1 59. pl. 230. Hill 17 Car. S. C. argued Ibid. 207. pl. 247. 8 C m4 * 
ment for the Avow ant. 


(U. b) Diſtreſs. In what Land. 


1. F Common Right a Man cannot diſtrain for Rent, but in the 
O Land out of ubich the Rent 1s f0¹ẽgg; but it the Tenant grants 
to me that I am not paid the Rent, that it | may dutrain in other Land, 
this is good; per tot. Cur. and there is it no New Rent. Rent pl. 1. cites 
H. 6. 9. 
, 2. It a Man grants a Rent our of 3 Acres, and grants further that if the 
Rent be behind, that he thall diſtrain tor the Rent in one ot the Acres; 
This is a Kent-veck for the Whule, and jet he (ball diftrain for this iu the 
34 Acre. Co. Litt. 147. b. | 
3. It a Man be ſeiſed of 2 Acres of Land in 2 feveral Counties, and 
makes a Leaſe of both ot them, reſerving 2 s. Rent, Ia this Caſe, tho' fe- 
veral Liveries be made ar fereral Times, y et it is but an intire Rent, in 
Reſpeft ot the Neceiſity ot the Cafe, and he ſhall drain in one County 
for the whole, and make one Avowry tor the wavle ; %, he thall have ſe- 
veral Aſiges in Conhnio Comitatus, and in eicher County thall make his 
Plaint ot the whole Rear, but there 1hall be but one Patent to the j uſtices. 
Co. Litt. 1 5 3. b. | | | | 4 
4. Leaſe tor Years of Land in Poſſallon, and other Land in Reverſſon 
rendering Rent; the Rent itſues intirely out of both, and crore the 
Revertion falls into Poſſeſſion, a Diſt reis may be taken upon the other 
Land in Poileiſion tor all the Rent. Jenk. 254. pl. 46 
3. A. ws ſeiſed of 3 Parts of a Manor, and B. of theggh Part. A. granted a Le. 86. pl. 
Reat-charze to J.S. and then A. fold his 3 Parts, and E. his ,:a Part to 153: Palch. 
C. Then C. demiſed a qrb Part ro W. R. but wheraer it was the very & e 
ath Part which was B.'s, or a qth Part generally, was not agreed; bur yy Name of 
it it was the very 4th Part of B. then W. R. was not liable to a Diſtreſs Gunerſton 
for it; other wiie if it was a 4th Part generally. But aiterwards it be- v. ,8tcher ; 
ing alleged by W. R. that it was Eandem quartam Partem, which was _ 4X 
demiſed ro him, it was held by all, That ir thall be diſcharged, becauſe nor was not 
it was never charged, tho” once he might have diſtrained in all the Ma- fo conſoli- 
nor, tor then there was no ꝗth Part, tor all was alike in the Hands of dated nor 
C. dut now when the ꝗth Part is in the Hands of a Stranger, it is no — of 
Reaſon that it ſhall be charged. Goldsb. 62. pl. 2. Trin. 29 Eliz. Go- patron, 
| b h — that the 
ner 
night wel h ſingle out Eandem quartem Partem, and it, and the Grantee | 
. Fd C. held ir, and the Beafls of the faxd W. R. ſhall not be diftrained an 
Judgment was given againſt the Avowant. | 


7A (W. b) Diſtreſs. 
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(W. b) Diſtreſ. At what Time. 


1. I F one makes a Leaſe for 21 Nears, and a Year after grants the Rewer: 
Joon rendering Rent, he cannot dittrain tor ſuch Rent 7211 after the 
Term ended. Fer Moile 3 but Danby and Needham faid, That if the 
Beaſts ol the Grantor come upon the Land, he may after diſtrain them ; 
bur Moil ſaid No, He has nothing to do in the Land during the Term; 
but perhaps it the Grantor had payed him the Rent once, then if it be 
behind after, he thall have Aſſiſe &c. but if the Term continues 20 Years 
atter my Grant &c. after the Term determined, he may diſtrain for all 
the Arrearages. 10 E. 4 4 pl. 56. 
2. Grantec for Life of a Rent takes a Leaſe for 5 Years of the Land; the 
5 Years expire ; He cannot afterwards diſtrain tor the Rent incurr'd du- 
— Years. Cro. E. 861. Mich. 43 & 44 Eliz. C. B. Johaion v. 
arly. 1 
Holt's Rep. 3. Leaſe to hold from Year to Tear, and fo on j/© Ang as both Parties 
417. S.C.— pleaſe ; Leflee entered _ a third Year, the Rent ot the ad Year not 
11 Med paid. Held that the zd Year is not in Nature of a diſtin& Intereſt, be- 
«ccordingiy. c2ule it ariſes from the ſame Contract; and therefore the Leſ- 
D ſor may diftrain the 3d Year for the Rent of the 2d. 2 Salk. 414. Hill. 7 
n_— I wh Enats, That is Ca; 
The 5 Days 8 Ann. 14. [or 17, re] S. 2. at in Caſe any Leſſee fer Life 
mentioned in ar Lives, Term of Tears at Will, or otherwiſe, of any — — _ 
this arc by nements, upon the Demiſe whercof any Rents are cr ſhall be reſerved or mad: 
11 Geo. 2.19. Payable, ſpall fraudulently or clandeſtinely convey or carry oſf or from ſuch de- 
enlareed to mnuſed Premiſes, his Goods or Chattels, with Intent to prevent the Landlord er 
30 Days. Leſſor from diſtraining the ſame for Arrears of ſuch Rent ſo reſerved as afore- 
ſaid, it ſpall and may be lawful to, and for ſuch Leſſor or Landlord, 6 any 
Ferſon or Perſons by bim for that Purpoſe lawfully iinpowered, within the 
Space of 5 Days next enſurng ſuch Conveying away or Carrying cf ſuch (ic 
or Chattels as aforeſaid, to take and ſeiſe ſuch Gods and Chattils c2hercver 
the ſame ſpall be found, as a Diſtreſs for the ſaid Arrears of jach Reit, and 
' the ſame to ſell, or otherwiſe diſpoſe of in ſuch Manner as if the [iid Cos 
and Chattels had actually been diftrained by ſuch Leſſer or Landicrd, in aud 
upom ſuch demifed Premiſſes for ſuch Arrears of Rent. 

S. 3. Provided nevertheleſs, That nothing in this Add contained ff all ex- 
tend, er be conflrued to extend, to impower ſuch Leſſor or Lanalerd to take or 
ſeize any Goods or Chattels, as a Diſtreſs for Arrears of Rent, which ſhall 
be ſold Bona Fide, and for a valuable Conſideration, before ſuch Seizure made, 
any Thing herein contained to the contrary netwithſfanding. 

S. F. And it is further enacted, That all Diffreſſes hereby tmpowered to be 
made, as a/ore/aid, fhall be liable to ſuch Sales, and in ſuch Manner, and the 

. Momes ariſing by ſuch Sales to bediftributed in like Mauncr, as by a; Att made 
in the 2d Vear of the Reign of their late Majefties King William nen 
Mary, intitled, An Act for enabling the Sale of Goods diſtrained tor 


Rent, in caſe the Rent be not paid in reaſonable Time, is in that Echalt 


directed and appointed. | 
S. 8. Provided that this A fpall not prejudice the Crown, to recover and 


ſciſe Debts, Fines, and Forfeitures, due and anſturrable to the Crows. 


(X. Þ) Diſtreſs. 
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(X. b) Diſtreſs. Hh to bs made, and what to * See(Wb) 
be done. * 


1. IF a Landlord comes into a Houſe, and ſeizes on ſome Goods as a Di- 
ttrets, za Vue of all the Goods in the Houſe, that will be a good 
ceiture ot all; but he muit remode them in convenient Time at Common 
j :wW; aud now lince the Statute ot W. & M. inmediately, except it be 
F'. or Cora. And beczule inthe Principal Caſe the Seiſure was of Bar- 
reis cf Beer, tio nor ealily removeable, it at all, without Damage, and 
ou 4 \onday, and no Removal tili Wedneiday, when another took them 
by Replevin, in Which tne Letice and not the Diſtrainant was made De- 
fendant; 42:1 beſides, the Land lor 1te Paſſaſtan the two intervening 
Nights, and 1a nut che Poffei? i at the Time of the taking by Virtue 
ol the Replevin, Wirnout Wali cnere could be no Reſcous, the Plaintiff * This is al- 
was Nor. luited. In tuis Cue i: appeared that the Difrainant drew Beer —— by the 
out of one cf the Barrels, wich made him a *Yreſpaſſor ab Initio, as to that G - — 
Barrel only. Fer Holt Ch. J. 6 Mod. 215. Trin. 3 Ann. B. R. Dod S. 19. which 
v. Monger. ; ſee at (V. b) 
2. 11 Geo. 2. cap. 19. F. 10. Enacts that it ſhall be lauful for any Per- 
ſea lawfully taking any Diſt re/s for Rent, to intpornd ur ſecure the Diſtreſs 
ca ſuch Part of the Prennſſes chargeable 7:ith the Rent, as all be moſt con- 
deutent, and to appraiſe, jel!, and diſpoſe of tie ſame upon the Premiſſes, as 
any Perſon muy uc do off the Premiſſes by Virtne of 2 Will. & Mar. Stat. 1. 
cap. 5. or of 4 Geb. 2. cap. 28. An it ſtall be lauful for any Per on to come, 
and go to and from juch Part of the Prem: ſſes, to view, r aud bur, and 
alſo to carry off the ſame, on Account of the I urc haſur; and if any I bud 
Breach, or Rej: 645 be made of Goods diſtrained for Rent jicured by Vrtne of 
this Att, the Perſon agy ricved hal have hike Remedy, as in Cajes of Pound 
Breach, or Reſtuus, by the ſaid Statute. | 


MC 


(J. ob) Diſtreſs. Diffnalres, in making Diſtreſſes, 
removed. 


I. 11 Geo. 2. 19. LNacts that where any Diſtreſs ſhall be made for any 
K. 19. Kind of Rent juftly due, and any Irregularity or Un- 
lawful Act foal! be afterwards done by the Party diftraining, er by bis Agent, 
the Diſtreſs it ſe!' ſpall uct be deemed unlawful, nor the Partly making it be 
decmeu a Treſpaſſer Ab initio; but the Party agprieved by ſuch Unlaztul Act 
or Irregulariiy, foal: or mey recover full Satisfaction for the Special Damage 
he ſhall have ſuſtained thereby, and no more, in an Action of Treſpaſs, or 
en the Caſe, at the Eletiion of the Plaintiff. Provided aiways, That where 
the Plaimiff ſtall recover in ſuch Act ion, be foall be paid his full Coſts ot 
Suit, and have all the like Remedies for the ſame, as in other Caſes of Cofts. 
S. 20. Provided acvertheleſs, That no Tenant or Leſſee ſpall recover ia any 
Adioa for any ſuch Unlawful Adi or Irregularity, as aforeſaid, if Tender ol 
Amends hath ten made by the Party diſfraining, or his Agent, before ſuch 
Action lrourht. 


. 


S. 2x. In Actions againſt Perſons intitled to Rents or Services of any Kind, 
or their Bailiſf or Receiver, or other Perſon or Perſons relating to any Entry, 0 
by Virtue of this AG, or ctkerwiſe, upon the Premiſſes chargeable with ſuch 
Rents er \crvices, or to any F. 


cr Kiſure, Sale, er Diſpo/2! c any 
| CA 
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_ Rent. 


Gcods or Chattels thereupon, it all and may le lawful to and for the Defen. 
daat in ſuch A ions, to plead the General Iſſue, and give the Special Atti; 
in Evidence, any Law or Uſage to the contrary notwithſtanding ; and in 
Caſe the Plaintiff in ſuch All ian ſhall become Nonſuit, diſcontinue his Action, 
- have Fudgment againſt bim, the Defendant ſhall recover doulle Coſts of © 
alt. | | | 


— — 


> 


(Zb) Frauds to prevent Diſtreſſes for Rent remedied, 
and Aiders puniſhed. 


1. 11 Geo. 2. LNacts that Tenants fraudulently conveying away their 
19. C. 3. Goods aad Chattels 47 the Premiſſes, to pre vent the Land. 
kerd's diſtraintag, and all and every Perſon affiſfting therein, cr in concealing 
the ſame, ſpall forfeit tu the Landlord double the Value of ſuch Goods, to be re- 
covered by Attion of Debt, in which no Eſſoign, Protect ion, Nager of Law 
ſhall le allowed, ncr more than one Imparlance. 
S. 4 Provided if ſuch Goods exceed not the Value of 50 1. ſuch Landlord, 
_ Bailiff, Servant, or Agent, may make Complaint in Writing to 2 Fuffices 
Peace. . 
bd . 5, 6. But Appeal may be to the Quarter-Saſſuns. And Appellant en- 
tering into a Recognizance with 2 Sureries, in double the Sum ordered 
the two Fuſtices of Peace to be paid, the Order of the 2 Tuftices of Peace 


Zn not be executed in the mean Time. 


S. 7. And where any Goods ſo conveyed away by any Tenant, his, her, or 
their Servant, or Agent, or other Aider or After, ſball be Put, Placed, or 
Kept in any Houſe, Barn, Stable, Out-bouſe, J ard, Cloſe or Place, locked 
up, faſtened, or otherwiſe ſecured, ſo as to prevent ſuch Goods ur Chattels from 
being taken and ſeized as a Diſtreſs for Arrears of Rent, it ſball und may be 
lawful for the Landlord or Landlords, Leſſor or Leſſors, his, her, or their 
Steward, Bai'iff, Receiver, or other Perſon or Perſons impower'd, to take and 
ſeiſe as a Diftreſs or Rent ſuch Goods and Chattels (jirft calling to his, 


ber, or their Aſfiſtance, the Conſt able, — Horſcoliler, or other 
i 


S. P. Br. 
Rents, pl. 5. 
ciics Lutle- 
em, Tit. 
Parceners. 


I 


Peace-Officer of the Hundred, Borough, Pariſh, Diſtrict, or Place «here the 
ſame ſhall be ſuſpetted to be concealed, who are hereby required to aid and af 
therein ; and in Caje of a Dwelling- Huſe) Oath being alſo firſt made before 
ſome Fuſtice of the Peace, of 4 reaſonable Ground to ſuſpect that ſuch Goods 
and Chattels are therein) in the pom: to break open, and enter into ſach 
Houſe, Barn, Stable, Out houſe, Yard, Cloſe, and Place, and to take and 
ſeiſe ſuch Goods and Chattels for the [ard Arrears of Rent, as he, ſte, or they 
might have done, by Virtue of this or any former Ati, if ſuch Goods and Chattels 
had been put in any open Field or Place. 


— 


(A. c) Remedy by Diſtreſs. For what Rent. 


Here a Rent is reſerved upon Equality of Partition, the Tenant 
ma diftrain for it of Common Right, viz. I he Coparcever 
to whom it is reſerved. Per Newton Ch. J. and Paſton J. and yer Pa- 
ſton faid that it is not properly Rent-charge. Br. Rents, pl. 6. cites 

21 HL. & 11. 

hl 2. Tenant for 20 Years leas'd the Land to W. P. fer 10 Jeans rendering 
Rent, and after he granted the ſame Rent to W. N. there he cannot di- 


train, 


ſtrain, becauſe it is Rent Seck ; tor he has not the 1 
Term which gives the Cauſe of the Diſtreſs. Contra 1 be had. — — 
the Rex erſion and Rent to W. N. there he may diſtrain; Note the Di- 
verſity. Br. Rents, pl. x4. cites 2 E. 4 11. : 


(B. c) Diſtreſs of culoſe Cattle fc. 


1. IT was admitted that if 2 Fointenants are, and one of them grants a 
Rent-charge, the Grantee may diſtrain the Beaſts of the Grantor up- 
on the Land, bur not the Beaſts ot the other  Jointenant. . Onære if be 
may diſtrain the Bcaffs which comes there Damage feaſant, it jeems chat 
he may. Br. Charge, pl. 39. cites 11 H. 6. 33. 
| 2. A. and B. ſeverally ſeiſed of 2 Cl ſes adjoining, and the Fence belong- 
ing whel!y to A. by Preſcription, and the Beaſts ot B. tor De/arlt of Fence 
eſcape our of his Cloſe into the Cloſe of A. and immediately beivre B. 
| could re-chaſe them into his proper Cloſe, the Lord diſtrained them ior 
Services 3 and it he may io do was demurr'd in Law. And it was ad- 
judged Pro Quer. a:.d aagainſt the Avowant; ter no Default can be alſign'd 
in B. tor this Eſcape, nor any Law oblige him to keep the Beatts in his 
own Clote. D. 317. b. pl. 9. Mich 14 & 15 Eliz. Anon. 

3. A. Leſſee lor 60 Years of 3 Ch, grants 2 10 B. who put bis Beaſts Where the 
there, and they frayed into the other Cloſe that was not ſufic:ently bedged Land is Deb- 
or iurliſed; the Lelſor, who had the Retidue of the Land finding them Cris 
levant and couchaur dittrained them for his Rent; and ir was held per — 1 | 
Croke, Dodderiuge, and Haughton, abſente Mountague, that the Di- that — Le- 
ſtreſs is well taken; and they faid, That there is no Diverſity between vn and 
this Caſe and that of Lord and Tenant; orherwile if he makes Freſh Suit, Couchant, are 
ſo that they are nor levant and couchant. And Dodderidge gave the — * 
Reaſon, becuſe the Cleſe is 4 Debtor, and he came to his Debror, and the Owner 
diftrain'd Beaſts found there, and he cannot examine hoiv they came and fo ir is 
there, or if the Clote be hedged or not; and Opinio Curiz, that that e 
Leſſor tall hae a Return. Palm. 43. Mich. 1) Jac. B. R. Lacie's Cafe. Sire Nay 
in Fee grant a Reat- cl arve, tho” this be a Charge on Lar i ir bi Ton - — 
Cattle = thereinto, and huppen to be . * — ns LF 2 
Land is Debtor; This Caſe was adiudged in Point in the Exchequer. 12 Mod. 178. Hint. 9 W 0 
B. R. in Caſe of Britton v. Cole. Holt Ch. I. cited it as adjuiged Paſch. 18 Car. 2. Hodgſon and Toobig}:, 


4 A. ſeiſed in Fee makes a Leaſe for Life, and after grants a Reat- 
charge ro B. It s Cattle come on the Ground, B. may dittrain them, 
to! he cannot diſtrain the Cattle ot the Tenant in Poticihon. Brownl. 
22. Anon. | 
„ 4A. teiſedin Too ofa Cloſe leaſed it to B. The Cloſe adjoining be- A Ren. 
longed to C. Ine tea between the 2 Grounds had always been made by A. Large was 
and thoſe “ te cc. he had Time out of Mind. B the Leſſee's Arrear for | 
Ron wns {ric and for Want of Fences between the 2 Cloſes, the 26 Ton, 
Bcaſto of C. eſvaped into the Cloſe lea ed by A. to B. and A. diffrained them eſcaped au of 
for his Pent belore C. had any Notice of their being there; and in Re- the next 
evin by C. Judgment was given ior A. in C. B. and affirmed on Error n_ and 


] 
n B. R. Niſi &c. 2 Saund. 289. Hill. 22 & 23 Car. 2. Poole v. Long- ſtrained: 
Ld. * 


ville. 5 Not- 
tirgham relieved againſt it. Cited 2 Vern. 131. pl 128. as the Caſe of Brodon v. Pierce. 


6. Aid the Court relied much upon the Caſe in 19 H. 7. 21. b. where Fu: the Re- 


it is ſaid, That it che Beaſts eſcape into any Land, and the Lord diffrain Porter tales 
7B them, "Jens 
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berweena them, that the Diſtreſs is er e 
“ material. 2 Saund. 289. Pool u Longville. N 


Seigniory, and by a Leſſor upon hit own Land for Rent reſerved ; For the Lord has nothing to do with 
the Fences or the Land, and ſo the Fences being in Repair or not, are Nothing to him; hut it is not fa 
as to the Leffor, who oughtto repair either by himſelf or his Tenant, or otheru ite he ſhall 2ake 1 
19 H. 7. 21. 15 H. 7. 17. But it the Beaſts eſcape into the Land without any Default in the Fences, or 41, 
Tenant of the Land where Ec. is not bound to repair the Fences, for Default whereof the Beafts eſcape and 


arediftrained, it is not waterial to the Lord or Leſſor, Whether they were Levant or Couchant or 


not. 2 Saund. 290. and ſays he thinks the Cafe hard to be maintained. | 

Holt Ch. J. ſaid, He thought it hard to maintain the Judgment in the Caſe of Poole v. Longville 
2 Saund 289. that when the Plaintitf's Inheritance is charged with the Repairs, he ſhould take Advan. 
tage of his own Wrong in not repairing, by mak the eſcaping Cattle a Diſtreſs for his Rent, and it 
is not like the Caſe of Lord and Tenant there — for the Lord has nothing to do with the Land, but 
the Charge of Repairs beJorgstothe Tenant. And per Cur. That Judgment is fir to be conſidared. 6 
— _ — of Elmore v. — This Caſe of 2 An the ſa me 

int wir t of Poole and Longevil e, upon Demurrer was re upon as 2 Caſe in Point : 
But after the Court had declared their Opinion as before, it was adjourned. 


7. A. is ſeiſed of a 3d Part in Common, and B. of the other 2 Parts in 
Common with A.— A. lets bis 34 Part, reſerving a Reat. B. puts in 
his Cattle, or a Stranger by his Licence; ſuch Cattle are not diſtrain- 
able tor the Rent. 2 Vent. 283. Hill a & 3 W. & M. B. R. Kemp 
v. Cory. 


— — 


C. c) Diſtreſs In what Caſes ſeveral Diſtreſſes may 
be for the ſame Rent. / 


1. IF the Lord comes to diſtrain and takes an Ox, which is [not] ſuſi- 
cient for the Rent Arrear, and there are then no more Beafts 
there, he may come at another Time, and tale a Cow, and at another 
Time, and take another Cow, till he has ſufficient Diſtreſs. Br. Diſtreſs 
pl. 96. cites the printed Abridgment of Aſſiſe tit. Bar. 
2 Lutw. 2. If one take Trop Petit Diſtreſs for Rent, and after takes another 
7536. cites Piſtreſs for the ſame Rent, it is not good; For he cannot avow 2 Di- 
S. C. And ſtreſſes for the ſame Rent; For it was his Folly that he took not a better 


me dk Difſtreſs at firſt ; But note in the Abridgment ofthe Aſſiſes it is ſaid chat 


= If if chere be not ſufficient Diſtreſs when he diſtrained, he may diſtrain a- 


— _ gain. Cro. E. 13. pl. 8. Hill. 25 Eliz. C. B. Anon. 
been juſſ i table admitting that it had been pleaded that at the Time of the Caption of the ſirſt Diſtreſs, 


there was Net ſufficient Diſtreſs upon the Land demiſed, and that the firit Diſtreſs was not but of ſuch a 
Value &c. | | 


Made to er- 3. 1) Car. 2. cap. J. S. 4. Enacts, That where the Value of the Cattle 
tend to Wales 7/3, 1;ncd ſball not be found to the full Value of the Arrears diſtr.144'd for, 
and Counties the Party to whom ſuch Arrears were due, his Execators or Ami Aljerators 
TO may from T.me to Time diſbrain again for the Reſidue of the Arrears. 

= — is Statute, Thar i Diftres ittle one could not diftr:in «gain, be the 
— — — but —_— hen 6 plead Levied by Bites 5 bich ſhews that Diſtreſſes could 
not be ſpl:r. Per Holr Cumb. 346. Mich. 7 W. 3. B. R. Johnſon v. Baue. 


If qnediſtrain again for the ſame Rent, the Remed y ts Recaption, 


* if the Sheriff reſuſe a Replevin, an Action lies agamit him. Farr. 
118. Mich. 1 Ann. B. R. Anon. | 


CD. c) Di- 
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Kent. 


(D. c) Diſtreß. Pleadings in Avowry ; Good. 


1. IT wasfaid for Law in a Note, That in Replevin, if the Wee 


avows/07 Rent, and the Plarntiff alleges Tender upon the Land, this 


| ſuffices u ithent Tender in Court; For he is not bound to tender but only 


upon the Land; Quod Nota. Br. Avowry. pl. 40. cites 7 H. 4. 14. 


other econtra, and as to the 9 s. Rent and Fealty, be {aid, _ non fuerunt 
ealty, and 9 s. and nut 


Non juit inic&* quod uora. Per Cur. And ir feems there that the 


Verdict ought to have been that he did not hold by Homage, Fealty, 


Suit, and 10 8. Rent, Prout &c. For this is the Iſſue. Br. Barre, pl. 93. 
cites 9 H. 7. 12. 
2 In * wy for f — Plaintiff ſaid, That his Bets 
caped for De/ ault of Iaciojure of the Tertenant, and be freſbl cd them. 
— 2 pr nc Be them; the Dejeadant ſaid they 222. Nights, 
and no Plea wichour Traverſing the Eſcape cr the Freſh Suit, and he may 
traverſe either of them. Br. Traverſe per &c. pl. 298. cites 15 H. Y. 17. 
4- A. diſtrains, and being asked tor hat Cauſe he dittrainel aſſigns a 
Cauſe which is not ſufficient, and aiter an Action is brought againſt A. 
he may avew rhe Diſtreſs for another Canſe. 2 Le. 196. pl. 244. Mich. 
29 Eliz. C. B. in an anonymous Cafe. 
5. Refolved that an Avowry may be for Part of a Rent. 4 Le. 4 
pl. 13. Paſch. 31 Eliz. C. B. Anon. 
6. In Replevin &c. the Detendant avowed for a Rot- charge eviſed 
10 him, but did nat allege the Land to be bol len in Socage, and therciore 
adjudged to be ill. Cro. E. 667. pl. 23. Pafeh. 41 Eliz. C. B. Mercy- 
wearhcr v. Stanton. 
7 A. arow'd a Diſtreſs for Rent, alleziag 4 Poſſeſſion for a certain Term The Com- 
1 ». Ir was i iſted, That tho” in Debt for Rent ic was good, yet mencecent 
t it was not good in Avowry ; But it was antwered, That fo it might f © wricular 
be in a Formedon ur Real Action, bur rhis was only between Leiſor and — arg 
Leiice And tue Court held it all one, and Judgment for the Avox- nn col. 


ar. 2 Shcw. 484. Mich. 2 Jac. z. B. R. Seymor v. Pathley. ſer forth, but 
: 1 
ix in Fee. Cro. C 571 Hill. 15 Car. B. R. in the Caſe of Scavage v. WF + oaks where 


he unt of 7 Sei; 
Jo 453. 6 


3. 1 (Geo. 2. 19. F. 21. Whereas great Difficulties often ariſe in making 


I 


Avoccries or Conn/ance upon Diſtreſſes for Rent, ©uit-Rents, Reliefs, He- 


ricts, and other Services, it fall and may le lawful to and for all Defendants in 


Roplevin to Ave or make Contſance generally, That the Plaintiff in Reple- 
vin, or other Teraut of the Lands and Tenements whereon ſuch Dijtre/s was 
made, enjoy'd the fame under a Grant or Demiſeat fuch a certain Rent, dur- 
ing the Time wherein the Rent diſtratined for incurr'd, which Rent was then 
and fill remains due, or that the Place where the Diftreſs was taken was Par- 
ef ſuch certain Tenements, held of ſuch Honour, Loraſoip, or Manor; for 
which Tenements the Rent, Relief, Herict, or other Service diſtrai ned for Was, 
at the Time of ſuch Dit, and ſtill remains due; without further Fane 
tort 


656 Rent. 
forth the Grant, Tenure, Demiſe, or Title ſuch Landlord, Leſſor, or Ocaner 
of ſuch Mancr, any Law or Uſage to the contrary nutwithſtanding. And if 
the Plaiatiff in ſuch Action ſhall become Nonſuit, diſcontinue his Aion, or 


have Fudgment given againſt bim, the Defendant in ſuch Replevia ſpall re- 
cover 2 0015 of Suit. 9 


(E. c) Avowry. Good ; aſter the Eſtate determined. 


1. Man leaſed for Life, rendring Rent, the Rent was arrear, and tlic 
Tenant ſurrender d to him in Reverſion ; yet it is agreed, That he 
ſhall have the Rent due before the Surrender; but there he diftrain 

and after the Tenant ſurrender d. And it was tot Cur. ex- 


cept Aicue, That he may make Avowry after the |, - and it is not 
mentioned there whether there was any 1 ſaving the Rent 
upon the Acceptance of the Surrender. Br. pl. 5. cites 19 H. 


6. 41 
* Per Twi- 2. It one diſtrains for a Rent, and before the Avowry the Eftate de- 
den I. He termines, on which the Rent —_—_ hall 22 if the 
— 4 Eſtate had continued; For the Avowant is to have the Rent notwith- 


in Specie when the Eſtate is determined. Vent. 250. Mich. 25 Car. 2. 
Tai B. R. in the Caſe of Wildman v. Norton, ſays; Note that it was fo 
was lawful. faid. 

Hill 14 Car. 2. B. R. inthe Caſe of Palmer v. Richards. 

3. 8 Anne 14 [or 17.] S. 6.Whereas Tenants Pur auterVie and Leſſees fir 
Hears, or at Will, fi hold over the Tenements to them demiſed, after 
the Determination of ſuch Leaſes. 
ſuch, or any ether Leaſes, no Diſtreſs can by Law be made for any Arrears of 
Rent that grew due on ſuch reſpect ive Leaſes before the Determination thereof, 
it is kereby enatted, That it ſhall and may be lawful for any Perſe or Perſons, 
having any Rent in Arrear, or due upon any Leaſe for Life or Lives, or fur 
Tears, or at Will, ended or determined, to diffrain for ſuch Arrears after the 
Determination of the ſaid reſpetive Leaſes, in the 2 Manner as they mig bt 
have done if ſuch Leaſe or Leaſes had not Leen ended or determined. 

S. 7. Provided, That ſuch Diſtreſs be made within the Space of 6 Calcadar 
Months after the Determination of ſuch Leaſe, and during the Cuutinuauce of 
ſuch Landlord's Title or Intereſt, and during the Peſſeſfron & il e Teaaut j ron 
whem ſuch Arvears became dus. 

S. 8. Provided, That this AG fball not prejudice the Crown, to recover 
' and ſeiſe Debts, Fines, and Forfeidures, due and anjweratle to the Crown. 


(F. c) Eſtopple. 


1. Man avows for a Rent due ſuch a Day, and is Nonſaur, now he 
| may avow tor the ſame Rent, and ſuppoſe the fame due at no- 

ther Day ; For he ſhall not be efopped by the Record on which he was 
Nonfuit. Arg. 2 Le. 3. pl. 3. cites 20 H. 9. 


4 After 


And whereas after the Determination of 


. 


Y — — ——— IND 


| of ſuch Term, and after Demand 


ms. 


2. After an * Avowry tor Rent due at a later Day an Avowry may bes 
for Rent due at a former Day; and the ſame after 4 Recovery in an Action OY 
of Debt. But an f Acquittance for Rent due at a later Day is a Bar. Lev. 
43. Mich. 13 Car. 2. B. R. Palmer v. Stange. 


. | d. C by 

Name of Palmer v Stavick. Keb. 95. S. C — * Show. 9. in the Caſe of Piltarfe v. Darby 
+ S. P. D. 271. pl. 26. Hill. 10 Elia. Morton v — Bendl. 186 pl. 228. 8 C N Ma. 
And. 14 8. C. — The Acquittance oug it to be under Hand ard Seal. Per 


87. pl. 219. 8. C. 
Powel J. Comb. 60. 


J. S. held Froſter-Court Farm of A. by & at 26371. 4 Tear and 
allo a Farm called Pikes of A. at Will at zal. J. S. paid 137 I. 10s. to 
Kis Steward, who gave J. S. a Receipt thus (viz.) Receiv'd then of F. . 
the Sum of 1371. 10s. in 44 Rent dus at Lady-Day laſt 
— A Bill was brought by A. to be relieved, but the Maſter of the 

olls diſmiſs d ir, in re J. S. might have his Action at Law tor the 
Rent of Pikes, notwithſtanding the G lity of the Words ot the Re- 
leafe. But on Appeal the Ld Chancellor ſaid, He was not fatisfied that 
A. had Remedy at Law, as Both theſe Lands might formerly have betn 
held together, and the Words in the Leaſe might pothbly ex tend 
to Pikes, contrary to the Intent of the Parties; And that it A. ſhouid not 
recover at Law, 1 relieve here; and fo it woula be ſend- 
ing it to Law in order to have a new Bill. And therefore decreed an 


Accuumt. Sel. Caſes in Chan. in Ld. King's Time 1, 2. Mich. 1724, 


Ld. Lucy v. Warts. - 

4 A Tenant got a Receipt in full to the Date; Bill was brought for 
Account. The Tenant iniiſted he was not obliged to any Account pre- 
vious to the Receipt; Becauſe his Voucher might be loit, and not pre- 
ſerved on account of the Receipt; fo that he might be made to ſutier, 
not thro any Default of his own, but by relying on the Receipt. But 
there being great Reaſon to believe the Reeeipt inſiſted on was altained 
either thro Fraud or by Miftake, and that the Tenant had not paid all that 
was due to the Time of the Receipt, Account was ordered to be taken pre- 
vious to the Receipt ; and to pay C. Sel. Caſes in Chan. in Ld. King's 
Time 2. Mich. 2724. cited in the Caſe of Lord Lucy v. Watts, by . 
Mr. Talbot, as decreed about 2 or 3 Terms before, in the Caſe of Ba- 


— —_—_— 


1. 4 Geo. 2. L'Nacts, That if Texent or Tenants for Life or Years, or others 

23. F. 1. L. in Poſſeſſion of Lands Sc. by, or under, or by Goliuyfou 
with ſuch Tenant or Tenants, ſhall wilfully hold over, after Determinaticu 
made, aud Notice in Writing for deliver- 
the Landlord, bis, ber, or their Agent, lawfully autborized, 


img Po 
auch Perſon, ſo holding over, ſball pay at the Rate of the Valae, to be 
— by Adios of Debs in any of bis fred red, Jon Record, and De- 

fendant ſpall give Bail, aud againſt which there ſhall be uo Relief in Equity. 
2. 11 Geo. 2. cap. 19. C. 18. Enacts, That in Caſe any Tenant ſhall give 


Netice of bis Intention to quit the Premiſſes, and ſnall act accordingly deliver 
ap the Poſſeſſion at the Time in ſuch Notice cantain d, the ſaid Texant, bis 


Execnutors or Adminiſtrators, ſhall pay to the Landlord double the Rent which 


he ſhould aherwiſe have paid. 


= (H. c) Plead- 


Stabick. — 


(H. c) Pleadings in Debs for Rent. 


Man kes'd Years, 
ig vit 


ing Rent, and made Indenture with 
but it did wat appe 


amounts only 


Re = 


Defendant ſaid, That be expended it in Reya of che Tenements leasd by Command of the -Lefſo, 
11 he ĩsumt bound to obey ſuch Command, and alſo the Leſ- 
iunſelf is bound © the Reparation if no Matter be ſhewu to che comrary. But per Brudenell Ch 


FJ. If Leder be bound to the Reparation by Covenant, it is a good Plea, as above Br. Deuc, pl. 27. 
cites 34 H. 6. 15. | | 


brings Debt after int 
| for that Tame; For 


viz. Return iereplevifable, and ent in Debe; wavoid which he may, in t 
by Diſtreſs Per Holt Ch. J. 12 32⁰ is che: Cafe | 


—— The Reporter makes a e, How 
| died in the Faced. Ibid. | 


tor Fears 


thing, is Debs &c. and Nething Arrear, is Avowry &c. and ts the reſt the 
Plaintiff entered into the Land before the Day of Payment. And per Rolf, 
The firſt Plea goes to all; bur ic feems that the Defendant ought to tra- 
verſe that the Leaſe was not made readeriag 4 Marks &c. Br. Deux Plecs, 
pL x. cizes 3 H. 6. 19. 
6. In Debt upon 
count before Auditors, be 


or upon Arrears of Ac- 
ſay A, or Nul tiel Account, 
for there he cannot wage his Law. Br. Dette, pl. 88. cites 8 H. 6. 5. 
J. Debt upon a Leaſe for Years in London, the Defendant ſaid chat 
the Cuſtom of London is, that the Leſſor ſhall repair the Tenements fut- 
ſeiently, and that before the Day &. che Houſe became /s v:91nous 55 


Temneft, 
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Tempeſt, 2 requeſted the Pure ro amend 


it, r by which the Day be le/+ the Honſe 
n Adio; and the Option of the Cour was, that it is ay, oj Br. 


Decre, pl. 18. d 5K 6. 10. 


8. Debt upon Arrears of a Eben in the gers Middleſex of Br. Traverſe 
Land in the of Kent, the Detendanc . — Gan per — 
4788 is. And per Mole ]. This is 4 good Fier Gier f 2 

it in 


of K. where che Land is; for it may be that he paid it 8. C. Tha 
by Dittreſs, or upon the Land without Diſtreſe, hut it is 20 Plea is any the Deer 
other County without anſwering to the Debt. Bur per Ir is no Plea, 22 1 
but foall ſay that Levied by Diſtreſs, 1nd then a good Pha; and ĩt is no Re- - 
plication chat he did not diſtrain, tor this is not traverſable. R 
Anton, The Payment is a good Plez in a Foreign Country 


not ſeem to be Law; and Priſot — were able, ae." e . 
| 118. cires 37 H. 6. 10. 


= 


he Lead, and 


— 
not 


di 
42 44 a 
© for ears by Indcnture, yt 
| Br. Bar, NA. 
— Keble Eil that go x. Rent, and 100 
„ and the Leſſor had nothing in the Ma- 
— the Demiſe, and a good Plea; for chen the Service 
ſhall not paſs. E cites 16 H. 7. 
12. Note by Award, that if a Man counts in that be kt, and 
1. 7 4 


e 
Count, and te in Formedon, is Via &c. Ind 
without of Seitin; bt ix Bars and ot Pha 
fay that be was | and leaſed &c. or gave &c. quod noms. Br. 
41 47- cices 21 H. * Te : 
13. In Debt tor Rent, the Defendant an Extent of the Land by 
4 Stranger upon 4 Statute acknowleged before the Demiſe, but thewed that 
the Lilerate was executed after the Rent was due. The Plaintiff demurr d, 
and had Jad becauſe the Extent was before the Liberace exe- 
cured. Hob. $2. pl. 108. Hill. 20 Jac. Grobham v. Thorn 
14 In Debt for Rent by Execator for Rent due after Death of Tef ator, 
the Declaration did no {i forth that ee was paſſed for Tears, ſo 
that it might be intended that he was in Fee, eſpecially as in the 
Leaſe there was an Exception of Trees, wich Liberty to cut them and 
if he was ſeiſed in F e to the Heir; but 
this after Verdi, the Court held it good, for chat had the Teſta- 
tor been Hin Fee, the Jury upon Nil Deber would have 
Lr had been 
il upon Demurrer. Sid. 218. Mich. 16 Car. 2. BR Bickerſtaff v. 


12. Error of a Judgment in B. R. in Ireland, in Debt for Rent on 4 

Leaſe, poyins or iff Gente gearly 141. by cqual Portions; and demanded 

/ for Ret tor ar end an Haff. The Errors were, ift. 
Th d Rent is Duty payable yearly on the rt of , and 
the Words (By equal Portions) are Idle and Surpluſage, and wo Half 
Year's Reiit can be due. 2dly. The Rext for a Tear and a Half amounts 10 
1114. and the Plaintiff demands but 100 L which is leſs than is due, and 


doe; 
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does not fhew how the Rent is ſatisfied. The Court held that the Judg- 
ment ought to be revers'd for both Cauſes, but this being the firit Time 
of arguing ir, and none ready for the Defendant. Adjornatur. 2 Ley. 
4 Paſch 23 Car. 2. B. R. Hulme v. Sanders. 

16. Debt tor Rent, Deſendant pleaded Actio non &c. quia Die &c. 
that it became due, Paratus fuit & adbuc pararus exiſtit ſolvere & proterr 
hie in Cur. the Money on Demurrer; the Plea was adjudged ill, becauſe 
he did not plead Obtulit. 2dly. The Plea goes not to the Action, but in 
Excuſe of Damages only. Quære of the firſt Reaſon; for Rent is de- 
mandable, otherwiſe of a Sum in groſs, which is payable without De- 
mand. 2 Lev. 209. Mich 29 Car. 2. B. R. Beverſham v. Osborne. 

17. Debt for Rent, Defendant pleaded That he was at tbe Houſe on the 
Day Sc. an Hour _ Sun-riſe, and ſtaid there till San-ſet ready to pay the 
Rent, and that no Body was there to receive it, and that ſince that Day 
he always was, and yet is ready &c. Per Cur. The Plea is good with- 

out a Tender; but it had not been fo in an Action of Debt on a Bond, 
for there Tender muſt be fer forth to fave the Breach of the Condition. 
Raym. 418. Mich. 32 Car. 2. B R. Crouch v. Faſtolte. 
18. It an Evrtt ion be pleaded in Bar to Rent, ic muſt be to Rent greton 
dus after the Eviction. 2 Vent. 68. Trin. 1 W. & NI. C. B. in Cife of 
Baynton v. Bobbet. | | 
- A Leaſe for a Year, Rent payable. Onarteriatim, and not fiid to be 
at the moſt uſual Feaſts or Days of Payment, and Avoeizry was made for 
Rent due ad Feftum Michael. whereas it ought to have been the 23d Sep- 
tember, according to Calculation. Eyres J. faid, It he had declared ot a 
Rent aretro at Mich. it would have been well; but here ir is tor a Rent 
due at Michaelmas; Ergo not good. 12 Mod. 5. Paſch. 3 W. & M. B. R. 
eee and Part of ie 8 
Demurrer on 20, If you bring or Annuity, and Part the Onarter is paid, you 
— © he. muſt 2 dati faction tor * and declare for the Reſidue. gn 
= Mod. 72. Paſch. J W. & M. R R. Anon. 
— or Fart | : LE 
R i the veſt was ſati And per Holt, If the Rent of a er be 20 l. 
and yon _ 22 muſt ſhew . — juſt as in is me Part of 
a Debt due upon a Bond; and for this Nuit and Damback's Caſe is clear. 12 Mod. $4. Mich. 7 W. 
3. B. R Johnſon v. Baynes, Cites 1 Cro. 103, 104. 6 | 


A—C 


(L ©). Pleadings In what Caſes he ſhall coaclude his 
Plea with (Ad ſo Ni] Dxbet.) 


—__— 


TNEBT upon a Leaſe for Years rendering Rent, the Defendant 
7. pleaded that the Plaintiff diſſeiſed F. S. and leaſed to the —— 
as in the Declaration, who entered ſuch a Day after the Day of Payment, 
before which Entry Riens Arrear; and this Riens Arrear is no Plea in 
Debe 27 f Nibil Debet; and after he, by Advice, tout the Entry 
and Diſſeiſen by Proteftation, and for Plea Nihil Debet; quod nota. Br. 

pl. x3. cites 20 H. 6. a0. | 88 
8. F. Br. 2. in Middleſex upon a Leaſe of Land in Eiſex, * Levied by Di- 
Dene, pl-20: re priſt, is a good Plea, without faying Nihil Debet, becauſe che 
© 6 That Land is in another County, and this Iflue is to be tried where the Land 
it is a good is; the Plea was acc withour anſwering over to the Debr ; quod 
Plea pl. 9g. cites 22 H. 6. 13. 
in the County where the Lend is. Per Cur. Br. 


4 H. 6. 5. 


here ; 
CY is tis no Plea, if be does not ſay over, and [» Nil Debet; for where the Land is, there the. 
Debt may well de tried. Contra where the Land is not. Br. Dette, pl 22 cites 28 H. 6. 6. ic 


— —ö 
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; If ent in another County, or * levied by Diſtreſs, be pleaded, he ſhall conclude, And ſo Nil Debt. 
Br. Dette, pl. 27. cites 34 H. 6. 17.——# S. P. Br. Dette, pl. 38. 


4. Debt in Middleſex upon a Leaſe for Years of Land in Eſſex ren- S. P. Per 
dering Rent, rae Detendant pleaded Payment at D. in the County of E. * Con- 
where the Land is. And the Opinion was, That it is no Plea without t. Aci 
laying, Au to Nihil Deber. Br. Dette, pl. 96. cites 22 H. 6. 36. is brought 
And Newton accordingly, in Debt the tame Year, fol. 35. for Payment where tle 
is no Plea, but where the Defendant cannot Wage bis Law, as here. Ibid. _ _ 
Priſot, and there admitted, that in Debt upon a Leaſe for Years, Payment is a good Plea, Quod Mi. 
rum, that be cuzhr not co anſwer to the Debt, therefore Quære inde; for if it be Law, the Reaſon 
ſeems to be inaſm uch as the Defeniiant cannot wage his Law. Br. Dette, pl. 24. cites 33 H. 6. 3.— 
But in Debt upon a Leaſe for Years, the Defendant pleaded Payment in another County and c: - 
aut ſaying, And ſo Nihil Debet, and yet awarded a gc Plea. Br. Dette, pl. 77. cites 9 H. 7. ene wa 
ment in a Foreign County, is a good P. ca wil ont . quittance, but if he picads it in the ſame Cunty, he 
ſpall conclude, Aud fo Nihil Debet. Br. Dette, pl. 235. cites 11 H 7. 4. * 


(K. c) Pleadings in Caſes of Re entry. 


1. 7 | "Reſpaſs, the Defendant pleaded a Leaſe of the Plaintiff, and the 

Plaintiff replied by Re-eatry for Non-payment, by Condition upon 
the Leaſe, and the Defendant rejoined by Agreement between them by Parot, 
that the Deſendaut fall retain the Rent for Boarding the Plaintiff at his 
Table by 10 Weeks ; and well. Br. Replication, pl. 60. cites 47 E. z. 24. 

2. In Treſpaſs, the Defendant juſtiſied by Leaſe for Years by Deed and 
the Pliatiff ſaid that it was reſerving Rent, with Clauſe of Re-entry for 
Default of Payment, and that the Rent was Arrear by 6 Weeks, by which ke 
re-entered. And per Cur. He ought to ſhew a Demand. Br. Entre Cong. 
pl. z. cites 20 H.6. 30. 31. . | . 

3. In Writ of Eatry by an Abbot of 51. Rent, the Defendant pleaded as Br. Enter en 
to ſome of the Rent iſſuing out of ſo much of the Land ont of which &c, ale per &c. 
Plea ro the Writ, and as to ſome Rent ifſiting ort of the Tenement, Hors de ſon pl 29. cites 
Fee, and as tu ſome Rent iſſuing ot of the reſt Non Diſſeiſivit. And ic was 
held ill Pleading; tor he thail anſwer as Tenant of the Land or Pernor of 
the Rent, and tnen thall plead; and alſo he ought to divide the Parcels of 
the Rent, and thew how much is iffuing out of one Parcel, and how 
much our of the other, and plead in Bar; and fo he did. Brooke ſays, 

And fo ſee that where it is ſuppoſed by the Writ that it is one entire Rent, 
the Defendant ſhall be compelled to plead to it as to ſeveral Rents. Br. 
Rent, pl. 16. cites 5 E. 4. 80. ; 

4. A. made a Leaſe tor Years rendring Rent, and a Re-entry for Mo. r4r. pl. 
Non-payment ; and at the Day a Siranger demanded the Rent; Leſſee *. Anon. 
ask'd what Authority he had of the Letior to demand the Rent, and be- 33 
cauſe he was a Cozentng Fel.ow, and one that was roterionfly infamous, Man of ill 
and would not ſhew any Authority, the Leſſee would nor pay the Rent; Fame, and 
and thereupon A. entered, and his Entry adjudged lawtul; for a Com- ee 
mand to receive Rent may be by Parol. Cro. E. 22. Mich. 25 Eliz. C. B. * 


Sir John Souch's Caſe. | And the 


uſtices ſaid 
That if any Man would ſwear that this was true, that the Leſſor ought not to enter. And K. — 
diately ſworn that he was of ill Fame. and the Notes of the Records of the Outlawries were fhewn, 
and then the Juſtices diſmĩſs d the Leilee. mo | 


5. If the Rent and Reverſion are extended upon a Statute, or ſeiſed into 
the King's Hands for Debt, it the Leſſee pays the Rent according to 
the Extent, the ſame is not in any Danger ol the Condition; tor that 
now the Leſſec is comyellable to pay it according to the Extent. 3 Le. 
113. pl. 150. Trin. 26 Eliz. in the — Bithop of Briſtol's Cale. 

7 


6. It 


Rent. 


6. If the Condition was, that if the Rent le behind by the Space of a Near 
&c. and no Diftreſs Ec. per totum tempus predit?. then to re-enter. It 
there be a Diſtreſs there at any Time of the Year, tho none be there the 
lait Day, yet the Condition is not broken. Cro. E. 164. pl. 2. Tin, 
42 Eliz. B. R. Grigg v. Moyſes. 
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7. Leſſor enters, by Re: 


of a Condition 


Non- payment of 


Rent, and afterwards brings Debt for a ſubſequent 


ut, he muit few 4 


Re-entry by the Leſſee to revive the Rent, or elſe the Action is barr'd by 
the Letfee's pleading the Entry of Leſſor for the Prior Rent. Per 2 Jut. 


_ againit 1. Bulſt. 205. Paſch. 10 Jac. Collins v. Soldſmirh. = 

8. Where an Entry is to avoid a Freehold, there the fame ought to be 1 
pleaded by Indenture for the Condition ; but otherwiſe where to avoid a 

Leaſe for Tears, being but a Chattel. 3 Bulſt. 296. Mich. 1 Car. B. R. | 


Potter v. Foſter. 
9. Plea that he ſtaid on the Land demanding the Rent Uſque ad Ocra- 


ſum ſolis, without ſaying Po Occaſum Solis, is good. 3 Bul it. 296. Pot- | 


ter v. Folter. 


10. Leaſe with a Clauſe of Re- entry, if Leſſor before the Day of Payment 


enters into Part ot the Lands ler, 


and at the Day he makes a Demand of 


Put where 
Land, Parcel 
of the Ma- 
nor, is given 
before the 
Statute of 
 Tenures, to 
hold of the 
Chief Lords, 
and rendring 


the Rent; in this Cafe Non- payment and a Re- entry thall not make the 
Leaſe void ; for the Rent was ſuſpended at the Time of the Demand ; Sic 
Dictum fuir. Sti. 446. Paſch. 1655. in Caſe of Timbrell v. Bullock. 


(L. c) Pleadings in Aſſe &c. for Rent. In what Caſes 
there mult be Profert, or Monſtrans of Deeds. 


1. S/iſe of Rent, the Defendant pleaded Hors de Son Fee &tc. the 
Plaintiff ſaid, That he is Lord of the Manor of B. and thoje cuboſe 
Eſtate he hath in the faid Manor have been ſeiſed of the ſume Rent where- | 
of &c. and it was held that he ought to thew Deed of the Purcaatez; | 
tor he cannot claim it by Dus Efate without thewing Deed thereof 
where it is a Rent in Groſs as it appears to be here, and not Parcel of the 
Manor, nor appendant to it. Br. Monſtrans pl. 91. cites 22 Aif. 53. 


Rent to the Donor and his Heirs Lord of the Manor, ſuch Rent may ic ſcciled bor without ſhe wing 


Specialty as Parcel of the Hanor. Per Thorp. Br. Monſtrans. pl. 9 1. ct: 22 , oats Rove ber 
| 7, FW 


ſerved tor Equality of Partition, which has gone with the Manor Timm 


icribed for withour ſhewing Specialty. Per Thorp. Br. Monſtrans pi. 
it was agreed that if a Han purchaſes Rent-Service, and gets Seifin, he ſou. 


Mine, u m5 de pre- 
2 A# >. - nd 


A: 2 W — 


ing Deed thereof, and yet it cannot be purchaſed but by Deed, and this b, & * tif i is 0; S 
Right, therefore ſhall not ſne Specialty after Seiſin. Contra of a Ren- CI e and Rent Soc aud tlie 
Reaſon is becauſe the Rent may be claimed hy a Roe Eſtate without ſnew irg Herd, where ir is claimed 
as Parcel or Appendant to the Manor where the Land is, Becauſe the Hanor or I. ud niaj pafs by Livery 
<i:hout Deed, and then the Rent goes with it. Br. Monſtrans pl. gi. cites 22 All. 53. 


Thid. pl. 62. 2. Aſſiſe of Rent, the Plaintiff preſcribed in him and his Anceſtors, and 
—_— E.;. thoſe whoſe Eſtate his Anceſtors had in the fame Rent, to hold &c. and 
Flache the Title adjudged without a ſhewing Specialty oi Que Efate, and 
ought to Error thereof brought, and the Judgment was attirmed. Br. Moa!trans 
ſhew Deed. pl. 91. cites 23 Atl. 6. | | 


— In Treſi- 
paſs tne Defendent conveyed by Que Eftate of B. and the Plaintiff inticles himſelf by a Stranger &c. 
and there it was ſaid he who intitles to bimſelf to a Rent by Que Eſtate ſhall ſhew Deed thereof. Per 
Littleton. Br. Monſtrans pl. 122. cites 18 E. 4. 10. | 


3. In Aſſiſe, the Plaimiff preſcribed in J. S. and his Anceſtors 7z the m—_ 
Rent Time our of Mind who granted it to T. who deviſed it to ihe I lin- 


2 


3 


in Value jor Land tailed loft ſhall be in 


tif by Cuſtom; and per Cur. he thall ſhew the Deed to T. quod nora. 
Br. Monttrans pl. 101. cites 38 Atl: 28. 

4. A. granted ail his Igſtate reſerving a Rent, he ſhall not have an Ac- 
tion therevt without thewing Leed ot Reſervation, for he has not any Re- 
verſion in him. Pr. Monſtrans pl. 133. cites 43 Aff. 46. and 12 H. 4. 17. 

5. file was brought by W. P. ot 26s. 8d. of Rent granted to him for 
Life by J. S. out of 5 Marks ot Rent, which he had in T. in Feewith Di- 
Freſs in all his Lands and Rents in T. But it was not adjudged whe- 
ther he ithould thew the iſt Deed of 5 Marks Rent; For the Court held 
Contra querentem, inaſmuch as a Rent cannot Live out of a Rent as it 
ſeems. Nevertheleſs per Paiton, Weſtbury, and Rolte, he may main- 
tain tae Atiife without ſhewing the fir Deed, becauſe he has ao more than 
a particular ſtate ; but it was not denied but that if he had had the intire 
Fee- ſimple he ought to thew the iſt Decd notwithitanding Parcel only of 
the Rent be granted, and not the Whole. Br. Monttrans pl. 5. cites 


3 H. 6. 20. 
6. It Reat Parcel ofa Minor, or ap pendant to an Office, or Rent recovered 


thew Deed, tor by a Grant ot the Manor or Office the Rent 
where it is recovered in Value the Record ſhall ſerve. Per 
Monſtrans pl. 112. cites 12 H.y. 11. 1 


(M. c) Equity. Caſes in Equity relating to Rent. 


1. T ORD Zouch deceaſed, late Father to the Plaintiff, did give the 
Manor of W. with the Appurtenances in the County of Porter, 


intaulcd to the Father of the Defendant, reſerving 40 J. a Near rent to him 


and his Heirs ; and after, about 3 Years laſt paſt, granted 25 I. Parcel of 
the ſaid Rent, to the Plaintiffs for their Lives; and the Detendant's 
Father attorned, and paid the Rent to the Paintiits, until about 2 or 3 


Fears before his Death, which was about 6 Y ears tince, fince which Time 


the Leieadant, being tive in Tail and ſeiſed, retuſed to pay the faid 
Rent, but was ordered by this Court to pay it, it he thew not good 
Cat ſe to the coatrary. Cary's Rep. 131, 132. cites22 Eliz. Zouch v. 
Siddenham. 

2. The Plaintiff ſeeks Relief by way of Contribution, for that one of 
the Deiendants has à Rent-charge out of his, the Plaintiff s, Lands, and 
one ather of the Defend ant s Lands, and yer ſeeks ro lay the whole Burden 
ot che Rent- charge upon his the Plainriif's Lands; and becauſe the De- 
tendant would not anſwer, rheretore an Injunction is granted for ftaying 


o the Suits tor the Rent Cary's Rep. 132. cites 22Eliz. Dolman v. 


3. W here a Man made Title to a Reat-Seck, of which there was #0 Scz- 


fa, nor tor which he had any Action at the Common Law, and prayed 
Help here, it was denied upon Conterence had by the Lord-Keeper with 
the judges. Cary's Rep. J. cites Mich. 1596. Anon. 

4. The Court is ot Opinion, That the Plaintiff having ſuſpended his 
Rent, there is no Reaſon but that the Detendant thould detain it, by 
Reaſon of the Plauntiſ s AF. Toth. 267. cites 31 Eliz. fol. 312. War- 
ren v. Towler. — Eliz. made « Looks fe * 4 

. Leſſee for 40 Vears fi . Eliz. made a Leaſe for 21 Years rendring 
Re 1 P granted Tatum Statum ſuum to J. S. the Plaintith, to 
whom the Under-leſſee refuſed to attorn, or pay the Rent; But Lord C. El- 
leſmere decreed him to attorn, and pay the Rent and Arrears, unleſs 
Cauſe &c. For J. S. could not compel the Tenant to attorn, yet wo 

In- 


the Demandant ſhall not 
2 
eble. Br. 
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Attornment the Reverſion, to which the Rent was incident, was in S 
Mo. Sog. pl. 1092. Mich. 5 Jac. in Canc. Shure v. M:lory. | 
6. A Rent was deviſed without Diſtrefs, yet the Tenant has been gvcrce4 
Caſes 364, (0 P. 7; becauſe Without Seiſin he has no Remedy, and yet the Rent is 
pl. l. ad In the Dev iſee by the Deviſe. Said 4 C. Elleſmere to have been ſo 


S. C. cited 
Abr. Equ. 


adds a Rea- decreed. Mo. 805. pl. 1092. in the of Shute v. Malory. 
ſon, viz. be- | 


Cauſe by Intendment the Tenant of the Land was I Confilii at the Time of the Deviſe. 
147. ea there is a D. P. and I ſuppoſe A | But Lat. 


. If the Leſſor enters, and ſuſpends his Rent he ſhall not have his Re. 
medy in Equity for it ; For it is contrary to the Law. Per Doderidge 
and not denied by any. Noy 82. in the Cafe of Vincent v. Beverly. 

8. It a Man grants a Rent-charge out of all his Lands, and tera; 
ſells the Lands iy Parcels to — and the Grantee of the Rent 
ill trom Jime to I ime levy the Whole Rent vpon one of the Purchaſors 
only, hc thall be eaſed in Chancery by Contribution from the reſt of the 
Purchaſors, and the Grantee ſpall be reffrained by Order to charge the 
{ame upon him only. Cary's Rep. 3. Anon. 

9. One was relieved againſt an Extinguiſt ment of Rent. Toth 270. 
cites Mich. 2 Car. Halliley v. Skarret, and Sheedon v. Gibbs. 

10. Judges were of Opinion, that a Rent paid for a long Time (alt honę h 
no Aſſurance could be produced) ſhould be decreed to be paid. Toth. 250. 
11. A Rent-charge decreed, though ao Evidence. Toth. 270. cites 
Hill. 10 Car. Churchil v. Brewer. 

12. Concerning Rents which have been paid, by Reaſon of a lc con- 

faut Payment. Decreed. Toth. 270. cites 12 Car. Cæſar v. Gater. 

13. An Annuity was deviſed by Will, and by the fame Will zbe ſame 
S. C. cited Lands deviſed to anHalf-brutber of the Deviſec ot the Annuity ; this being 
* 8 a Rent-Seck without Seiſin, and no Power of Diſtreſs, and the Ded ſes 
of Darcy v. Of the Lands having promiſed to pay it, the Court decreed the Deviſee ot the 
Darcy, S. C. Lands to give Scifen of the Rent to the Deviſee of the Annuity. Chan. 
—Teth. Caſes 147. Mich. 21 Car. 2. in Cafe of Davy v. Davy, citcs 22 June 


269. cites 43 8 : 
Fl, I ib F 1644. Ferris v. Newby 


fol 536. Ferrers v. Newby & al. That the Court allows Scifin to a Rent Seck. ——4q Le 184. pl. 282. 
Michi. 30 Eiiz. C. B. in Y;alton's Caſe, it was agreed by all the Juſtices, That where an Annuity or 
Rent is granted to one for Lite or in Fee, and the Deed is Executed, Sealed, and Delivered, but no 
Seiſin is given to the Party of the Rent or Annuity, the Court of Chancery may decre: a Seiſin of the 
Rent to be given, and the Rent to be paid to the Grantee, and that was faid to have been oftertinies de- 
erced in the laid Court of Cirincery.——S. P. Arg. And admitted by the Counſel of the other Side. 
Chan. Caſes. 79. in Ce ct Thorndike v. Allington. 


14. A Deviſe was to the Plaintiff by the Defendant's Father (whoſe 
Son and Heir the Detendant was) of 20. per Annum out of a Refiory, 
ith a Cl::ſe of Diſtreſs tor Non-payment. The Glebe belonging to the 
Re&ory «was but of 40 5. per Ann. And the Tithe not being tubject at 
Law to a Diſtreſs, and fo no ſufficient Remedy at Law ior the Rent, 
the Plaintii thereupon brought his Bill to hate the whole Reciory 
liable to the Rent, and the Defendant decreed to pay it. On the Deien- 
dant's Part it was inſiſted, That this Court ought not to extend a Re- 
medy beyond what the Deviſor inted, and the Plaintiti mutt take 
ſuch Remedy as by Law he mighr. The Plaintiſf's Couuſel replied, 
That the Deviſor gave the Annuity out of the Whole Rectory, and in- 
rended the Tithe as well as the Glebe ſhould be liable to it. I he Court 
decreed, That the whole ReGory be liable to pay the Annuicy, and that the 
Defendant do pay the Arrears and Coſts. Chan. Cates 79. Fo. Hill. 18 
& 19 Car. 2. Dr. Thorndike v. Allington. 
15. A Rent or Penſion of 1 I. 14 8. per Annum, was granted by F. ing 
H. 6. to Eaton Col lege, ifluing out of certain Lands; The College 
brought a Bill again the Executor of the Terten iat for Reliet as to the 
Arrears due in his Teftator's Life-time, fugge!!itg that thy College dit 
wot knuw the Lands charg'd, and fo could not diſtrain, and that ri the 
| eren 
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Perſon of the Tertenant was not chargeable with the Rent at Law, but 

only the Land by Way of Dittreſs ; yet ſince the Tefatrix had held the 

Land, and did not gay the Rent, it was inſiſted, That the Perſonal Eftare 

of the Teſtatrix was augmented thereby. And fo the Mater of the 

Rolls 4:creed the Executor to pay the Arrears as far as he had Aſſets of the 
Tettatrix's Eſtate. Chan. Cates 121. Jill. 20 & 21 Car. 2. Eaton Col- 

lege v. Beaucheap and Riggs. 

16. The Bill was tor 3 I. due for a Rent of 58. per Annum, Arrear A Bill was 
for 12 Years. The Plaintiff ſuggeſted, That the Decds by which ic was 10 be relier- 
created were /of7 ; and there was Preca conſtaut Payment till the 12 — SY 
laſt Tears. The Maſter of the Rolls decreed Payment of the Arrears Rents pur- 
and growing Rent, becauſe he ſaid it was uncertain what Kind of Rent cha by 
it was, and ſo no Remedy at Law. Chan. Caſes 120. Hill. 20 & 21 = Plaintiff, 
Car. 2. Collet v. Jaques. „ 


| | iſiuing oct 
of Lands, the Bill ſuggeſting the Rents had been conſtantly paid Time out of Mind, but thar 9 could 
net recover at Late, not knowing the Nature of the Rent, <hether Rent- charge, Service, or Rent-ſech, and 
the Boundaries of the Land being ancertain; fo that they could not at Law declare with that Preciſene!s 
as was required in an Avowry ; and ſeveral Precedents being produced, where the Court had relieved 
in theſe Caſes, and amongit others Sir William Beverſham's Caſe, who had a Decree for a Rent of 1 s. 
3 d. per Annum, the Court declared they would decree the Rent, if it had been conſtantly paid; bur 
the Defendant deſiring the Matter might be tried at Law, an Iſue was directed to try whether any and 


that Rent was iſſning out of all or any the Lands in the Bill mentioned. Vern. 359. pl. 354 Hill. 1635. 


Cox v. Foley. 


17. A. intitled to a Rent -· charge of 200 I, a Year, whereof fome Rent N. Chan. 
was due, ſuggeſted by Bill that the Defendant kept no Stock on the Land, Rep. 120. 
but converted all into Tillage ; fo that there was not a ſufficient Diſtreſi, and . * 
had no Remedy but in Equity, and prayed Relief. Lord Chancellor Darcy v. 
directed a Trial at Law, Whether there was any Fraud to hinder the Darcy. 
Plainritf of his Dittreſs? and declared that ane ſuch Fraud did appear, 120 L. per 
the Plaintiff could not have Relief here ; and that all he could do was to Annum 


reſer it to @ Trial on that Point. Chan. Cafes 144. Mich. 21 Car. 2. Ii. Roe 


was ſettled 

vy v. Davy. on the 
her Jointure, with Pocrer of Diſ've/s, and there being a great Arrear, and no ſufficent Diſtreſs on the 
Lard, Bill was that Deferdant, rhe Deviſee of the Inheritance, 2 ſet out ſufficient Diſtreſs, or thut 
the Plaintiff might hold and enjoy tiil paid. Per Lord Wright. The Law never gives other Remedy 
than what the Party has provided for himſelf, and that is here only by Diſtreſs, and could not relieve 
unle's Fraud proved, as letting the Land lie treſh, or Depaſturing in the Night-time. 2 Vern. R. 382. 
pl. 345. Mich. 1700. Champerroon v. Gubbs. S. C. Chan Prec. 126. pl. 112. That the Cauſe 
was re- heard the 17th of July, and the Lord Keeper continued his former Opinion againft the Plaintiff, 
and afftirm'd the Decree.— Hut where one dexiſed an Eſtate chargeable with 100 l. 4 Year, to his Father, 
payable Half-yezriy, and in Defauit to enter and diſtrain, and the Diſtreſs to detain till the Arrears paid; 
the Father died, upon a Bill by his Widow and Executrix for Satisfaction of the Arrears, the Maſter 
of the Rolls decreed the ſame with Coſts and and ſhe to enter and enjoy till ſatisfied, tho the 
Lord Keeper this Term diſmiſs d the Bill in the like Caſe betu een Champernoon and Gubbs. 2 Vern. 
$6. pl 354 Mich. 1700. 11 Nov. Fofter v. Fofter ——S. C. Chanc. Prec. 122. pl. 106. ſays that /e 
viſe was of 100 l. a Year, to A. his Father for Life, to be iſſuing out of the Rents and Profs of 
Bl. Acre, a:d to be paid Half-yearly, with a Clauſe of Diſtreſs. A entered and received the Profits till 
{his Death (which was 5 Years)bur the Lands were not ſufficient to anſwer above 50 I. a Year, he di:d, 
and having deviſed the Arrears to the Plainriff, and made her Executor, ſhe brought her Bill; and it 
was decreed for her, the Teſtator s Intent being plain that his Father Hons hate 100 l. a Tear, and that a 
Deviſe of the Rents of Lands is the ſame as the Land it ſelf, and the Deviſe of gl. Acre (charg'd with the 

faid Annuity) charges it in his Hands by the faid Words; for it could not be charg d bef. xe. 


13. A. was ſciſcd in Fee of Rent of 71. per Annum, which was paid 


bim by the Owner of the Lands out of which &c. during his Life, and 


by his Death this Rent deſcended on the Plaintiff as Heir, and the Owners 
of the Land paid the Rent to the Plaintiff till 1641. Several Condeyances 
were made of the Land in the late Troubles, and fo no Rent paid fince 1641. 
The Lands were now come to the Detendant; Plaintiff prayed that De- 
fendant might be decreed to pay the Rent and Arrears. The Defendant 
ſaid he did not know any ſuch Rent was iſſuing our of the faid Lands, aud 


| That he and thote under whom he claims, had enjoyed thoſe Lands 30 


Tears under diveile Purchaſes, without any Demand of the Rear that he 
» mY knew 


cellor held, There was no Conſideration 


have ſo done, they mig 


Rent. 
knew of till the Bill, and demurred, becauſe the Bill fought ro ſubject 
his Perſon (which was not to be liable at Law) to pay the Rent and 
Arrears, and it having been fo long unpaid, it was to be preſumed the 
Rent was extinguiſhed ; and however, it appearing by the Bill that the 
Plaintiff had Seiſin, he might bring his Athſe at Law; and it there had 
not been a Seiſin, it was ſaid that all the Relief this Court would have 


gi en, would be but to give Seiſin. And on Debate the Demurrer was 


allowed. Chan. Caſes 184. Trin. 22 Car. 2. Palmer v. Whettenhal. 

19. A Leaſe is made rendering Rent, and if a Meadow be plow'd to pry 
51. per Acre. North K. ask d it this was relievable? 2 Chan. Caſes 199. 
Trin. 26 Car. 2. | 

20. Chancery will not decree a Rent to be abated on the Account of 
Loſs, Eviction, or leſſening the Profits, unleſs there be a Covenant. 2 
Chan. Caſes 204. Mich. 26 Car. 2. Duckenheld v. Whitchcot. 

21. Forty Marks yearly Rent was reſerved on a Sale of Lands in the 
gth of H. 8. payable to the Vendor and his Heirs. This Deed was in- 
rolPd at Chefter, and the Rent paid till the Year 1652, but the Connter- 


part being ſt, it was now denied to be paid. The Defendants pleaded 


that they were Purchafors for a valuable Conſideration without Notice 
&c. and that ſome of them had enjoyed the Lands 30 Years, and more, 
in all which Time no Demand was made of theſe 40 Marks, or of any 
Part thereof. Maſter of the Rolls decreed it to be paid wich Interett ; 
bur Finch K. revers'd that Decree as to the Intereit, becauſe the Deed 
being inroll'd, it was a Neglect in the Plaintiff that he did not recover 
the | Jun ſooner. Fin. R. 241. Mich. 27 Car. 2. Boteler v. Mafſey. 
22. Lands were charged with a Rent; A. purchaſes Part with Notice, 


and afterwards ſells Part of that Part to B. and delires the Gran- 
tee of the Rent to join in a Fine to B. aſſuring the Grantee that it 
would be no Prejudice to his Rent. It was inſiſted that No Relief 


to be in Equity, becauſe the Extinguiſhment of the Rent being 
a Renr-charge was by the Plaintiff's own = by a Fine; But Ld. Chan- 
or the Rent, nor any Agree- 
ment to extinguith it, and that the Grantee was circumvented, and de- 
3 A. Chan. Cafes 273. Hill. 27 & 28 Car. 2 
v. Haw . 


23. Rent in Lieu of Tithes payable before the Diſſolution of Abbeys 


&c. tho not paid tor 14 Years paſt were decreed to be paid, and all the 


Arrears. Fin. R. 256. Trin. 2$ Car. 2. Dr. Busby v. the Earl of Salis- 
4 A. upon his Marriage charges his Lands with a Rent-charge for the 
Fointure of his Wife, and afterwards by his Will deviſes Part of theſe Lands 
to bis Wiſe. The Plaintiſt's Bl was, That the Lands deviſed ro the Wi ite 
might bear their Proportion of the Rent-charge, otherwiſe the ref of the 
Lands, that were not ſufficient to pay the Rent, would be clogg'd with the 
Arrears, which in Time would twallow up the Inheritance. Ld Chan- 
cellor, The Grantee of the Rent-charge may diſtrain in all or any Part 
of the Lands for her Rent, and there is no Reaſon to abridge her Re- 
medy in Equity, and the Husband certainly intended her fone Benefr 
by this Deviſe, and he has not declared it thould be accepted in Part of 
the Rent-charge; and therefore diſmiſs d the Bill. Vern. 347. pl. 342. 
Mich. 1685. Knight v. Calthrope. 

25. A. Leſſee tor Years under 4 certain Rent, and Covcnants to repa;r, 
makes 100 Under-leaſes ; The Premiſſes were nor repaired, nor the Rent 

id; A Re-entry is made, and the Original Leaſe avoided. Six of the 
Under Leſſees breught a Bill againſt the Head Landlord and firſt Lefiee 
& al. The Court faid, They could not make any Decree to prtion the 
Head Landlord s Rents, nor relieve the Plaintiſſs, but on their Payment of 
the whole Rent in Arrear, and repairiag all the Premiſſes; But when they 

he compel the reſt of the Under-Tenants to con- 

tribute. 2 Vern. 103. pl. 99. Trin. 1689. Webber v. Smith. 


26. A. 
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26. A. ſeiſed in Fee of a Meſiuave of $1. Ann. aud poſſeſſed of a 
Perſonul Eſtate of about 250 1. Value, deviſed 3 L * 
te B. hrs Eldeft den, the Plaintiſ, 51. yearly for 40 Nears, if be found fo 
lung live, and made C. bis ad Sou Haccutor and Refiduary Legatee, and 

wijed to in the {aid Meſſuage in Tail. C. dio, and during his Lile paid 
the Annuity. His Exccutrix inh//ed, That ſhe had no Aſſets, and that the 
Will bad act ſubjetied the Real Eftate to the Payment thereot, and that C. 
doc d the Entail, and borro?d 50 l. of B. the Plaintiff; and for ſecuring 
there, and allo of the 5 l. a Year for 3 Years, convey'd the Meſſuage in Fee 
to J. S. in Truſt for the Plaintiff, redeemable at 3 Y ears End on Payment 
of the 5ol. and Intereſt, and the 3 Five Pounds; and that the Money 
was repaid, and the Plaintiff had re-camvey d, and ſo had extingniſb d hrs 
Rig bt, it any he had, as to the Real Effate. But the Court thought 
that C. being both Deviſee of the Land and Executor alſo, the Lands 
ſhould be liable to the 51. a Year, as in and s Cafe, 
eſpecially as it was all the Proviſion made tor the diſinherited Heir, and 
C. had above 20 Vears duly paid the fame. And as to the pretended Extin- 
guiſbment by accepting the Mortgage, it was not to be regarded in Equity. 
And fo decreed the Arrears and growing Annuity for the future, and an 
Account of the Rents and Profits of the Real Eſtate for that Purpoſe. 
2 Vern. 143, 144 pl. 140. Trin. 1690. Elliot v. Hancock & al. 
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Repleader. 


(A) In what Ciſer it ſhall be [and at what Time.] 


1. II the Parties are at Iſſue upon an immaterial Iſſue they may re- in Pete a- | 
picad. 3 D. 6, 3 . | 5 ; Woe 
ent the Defendant pleaded, That before the Rent due he had aſſigned the Term to ' of evbich the 
3 lod foe As cras joined upon the Notice, ard Verdict for the — It 4 inſiſted, 
That judgment ought not to be given, but a Repleader, the Iſſue being upon a Matter immaterial, the 
Notice being ro Ditcharge without Agreement or Acceptance by the firſt Leſſor. And Tv iſden J. faid, 
That if an improper I ue is taken, and Verdict given, Judgment ſhall thereupon be given whether for 
the Plaintiff or Defendant, and cited Cro J. 57 5. But an immaterial Iſſue is where upon the Verdict the 
Ccurt canvot know for whom to give the Judgment, whether for Plaintiff or Defendant. And to this 
the Chief Juſt. and Windham J. agreed, ard awarded a Repleader. Lev. 32. Paſch. 13 Car. 2. B. K. 
Serjeant v Fairfax. | ; | 
Debt upen Bond arainft the Defendant, as Executor ; The Iſſue was joined, Whether he had Aſſets or not 
on the 3©th of Noveniber, which was the Day hen be bad Notice ff of the Plaintiff . Original ; and it was 
fend, That then he lad not Allet. It was moved for a Repleader, becauſe (as was ſaid) this was an ime 
material Ine; For tho” he had not Aﬀets then, yet if he had any afcerwards he is liable to the Plaintiff 8 
Action; But it was in ſiſted to have Judgment upon the Statute of 32 H. 8. 30. becauſe here the Parties 
only doubt whether there were Aſſets at the Time of the Notice. And it was found, That there were 
none, and that therefore Judgment is to be given accordingly. And of thar Opinion was the whole 
Court. 2 Mod. 139, 140. Mich. 28 Car. 2. C. B. Read v. Dawſon. ; 
Atkins J. was c!eur of Opinion, Thar it the Parties join in 1 ie there ſhall be no Re- 
plcader, becau'e it is helled alter Verdict by theſe Words in the Statute, viz. (iny ue) It is not ſaid. 
an 
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an Iſſue joined upon a material Point, ard the Intent of the Statute was to prevent Repleaders; and that 
if any c:..cr Conſtruction ſhould be made of that Act, he was of Opinion, That the judges fat there 
not to e: ; ound but to make a Law; For by ſuch an Interpretation much of the Benefit intended by the 
Act to the Party, who had a Verdict, would be reſtrained. But the other Juſtices were all of Opini- 
on, That fince the Making of this Statute it had been always allow'd, and taken as a Difference, That 
when the [{e was perfettly material there ſhould be no Repleader ; but that it was otherwiſe where the 
Iſſue was ret material. 2 Mod. 140. in the Caſe of Read v. Dawſon. 

In Replevin the Defendart claims Property, and ſays, That the Goods are his, abſque boc th at they are the 
Plaintiff*s ; the Plaintid replies, That they ave bis, abſyue hoc that they are the Defendant's, & hoc petit 
quod inquiratur per Patriam. This was taken to be an immaterial Iſſue, and a Repleader or a new Trial 
awarded; For that upon this Iſſue the Property cannot be try d; for the Plaintifl to prove them 
to be his, and not the Defendant to be his; For if they be a , and not the Plaintitf's, the 
Plaintiff has no Right to take them. Skin. 65. pl. 11. Mich. 54 Car. 2. B R. Hubloun's Caſe. 

In Debt the Plainiift declared, That per quoddam Seriptum &c. being a Deed Poll, Teftatum eſt, quod 
the Def endaut cepilſet of the Plaintiff, ſuch Lands, nom on þ Vita tam din viveret, ad vigint. & quin- 

ie Libras ſolver” ad duo Feſta maxime uſualia &c. and counts alſo nm a Leaſe Paro (Si J. A. tam din 
viveret) for one Tear &c. and avers, Tl at J. A. cuas the Life intended, and that he was living at the Time 
that the Money was due &c. Ard [ſue was taken, That F. A. ct not living ; and 2 Verdict for the 

Plaintiff. And it was moved in Arreſt of Judgment, That the Iſſue was an immaterial Iiſue ; It was 
anſwer d, That the Verdict being found for the Plaintiff, and he having a Declaration, he Call 
have Judgment according to the Caſe of Solvit ad Diem pleaded to a ſingle Bill, ard found for the Plain 
riff, he ſhall have Judgment; tho' if in ſuch Caſe the Verdict had been for the Defendant, there ſhall 
be a Repleader. Bur per Holt Ch. J. the [ſe here is quite Sn immaterial, ard there ought to 
be a Repleader ; And it ſeemed to him, Thar the Words in this (Ci vita tam diu viveret) were odd 
and inſenſible, and chat he migh t have declared upon a Demiſe for a Year cer:ain. Skin. 569, 571. pl. 
14 Mich. 6 W. & M. B R. Neid v. Jeſſop. See pl. 32. Stapie v. Haydon. 


— 


— 


— 


2 in tion 2. So upon an inſufficient Plea. 20 Þ, 6. 32. 
t 


brou ht upon an Obligation ion, to which the Defendant pleads, That an Eſtranger eras impriſoned by ano- 
— and kept in Priſon until the Defendant, as Surety of —— made the Bund; And it 
was held a naughty Plea, and a Repleader awarded. Brownl. 64 Trin. 5 Jac. Mantel v. Gibbs. 


3. After Iſſue if the Cenant makes Default, and at the Petit C 

revarnen the Demandans releaſes the Deal: hell mo eh eff 
I2 7. 

RAS 4 It the Inqueit be taken by Default the Parties ſhall not re- 

d after ; Becauſe by the Default he was out of Court. 25 Þ, 

See pl. 32. 6. 32. SES | 

the 1oth Re- 

ſolution, in the Caſe of Staple v. Haydon. 


5. I Tenant for Life makes Default after Default, and he in Rever- 
ſion is received, and joins Iſſue upon an ill Plea, and after ar Niſi Prius 
makes Default; now at the Oay in Bank 
— 7 becauſe by his Default, aZer 

Caule to recover the Land upon 
Life ; and ſo the Plea cannot be put 
Time of miſpleading, as it 


37» b. | 
As in Debs 6. It an Inqueſt be taken before the Juſtices of Ni Prius, and ti 


for 20 Years, to replead. 30 E. 3. x7, But 
rendring 10 J. 8 * : A | 
Arn. at Eaſter, other Coverants parte Perimplendas et ad omnes Contertiones Peri- 
125 uterqme eorum tenetur alteri by the ſame Indentuve in 20 l. And for Non-Payment of 101. at Ed. 
the Leſſor brought Action of 20 l. and the Defendant ſaid, That at the Feaſt of Eaſter be was t vr 
the Land all the Day ready to pay, and none came of the Part of the Plaintiff to vecerce ; the Plaintiff (.:./, 
That ſuch 2 Day after the ſaid Feaſt he demanded the 101. and the Defendant refuſed to pay; To wi 
the Defendant ſaid, That he paid the 101 the 121 and ſo to Iſſue; And found for the P.aintiſt r 
the Niſi Prius. And per Cur. This is Jeofail; For the Penalty refers to the Feaſt of Faſter oily, his! 
is excuſed by the Tender upon the Land all Eafter-Day, and the Plaintiff intitles humſelf by a Dem: 
after the Penalty is ſaved; by which it was awarded, That they replead, notwithſtanding it be fler ; 


Prius, when the Defendant is not demandable ; For yet be bas Day in Caurt till Feed rr:2irt be piven. Aid 


in ſeveral ſuch like Caſes the Parties have repleaded ; quod nota, by Award. Br. Re!o:dr, pl. 2; cites 
22 H. 6. 57. | 


In 


—_— — 


— 
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Ho in Repleris the Defend.int made Connſance as Bail zo & for Damage feaſamt, ſuppoſunę t 
leaſed the Land to A. B. for Years, cho granted ous oþ bis Term to the ſaid . fe — — 
That long before E. 6. bad any Thing in the Lands, one F. late Abbet of K. was ſeiſed thereof in Pa in 
Right of his Church, who demiſed to bim for Lije. The Defendant travers'd the Leaſe of the Abbot. The 
Jury found the Leaſe, but that there was no Levery made. Upon this Verdict the Court awarded a R 
leader ; Becauſe a Verdict at er upon a ipecial Iſſue joi 


And the IJ 
Repleader to commence at the Azozry. D 117. b. 118. pl. 76, 77. Paſch. 2 P.& M. _ CO 


Soc in Debt wpon an Oblication, the Defendant pleaded the Statute 1 Feb. El; 
( whereas the Parliament did begin the 2d of Feb. 13 Eliz.) and thar the Obliparien 2 ＋ 2 
The Plaintiff replied, [t was not made for Uſury &c. contra formam Statuti meds, & forma prediet. and upun 
this they were at Iſſue, and found for the Plaintiff ; and for that the Statute was miſ-recited, and it was 
a general Law of which the Court is to take Conuſance; altho both the Parties do agree there is ſuch 
2 Statute, yet the Court well — — no ſuch Statute, and ſo cannot be contra Formam Statuti, 
the Court held, No Judgment could be given for the Plaintiff, it being in the Bar of the Defendant, 
the Court held it clearly ill; ay agg fy to be, altho* it was after Ferdiff. And it was 
r —_ Cro E. 245. pl. 4. Mich. 33 & 34 Eliz. B. R. Love v. 
wy end?» 2) = WRONG Trocer againſt Huchand and Wi 

So where was t of a in Troter agai ife, the | 
the Wife to ber oxun Uſe , wherein they pleaded, Prod ipſi non ſunt culþabiles. 112 1 4. be ill * 
cauſe no Tort is ſuppoſed in the Baron; and ſo the Plea jbould be Brod ipſa non eft cul)abilis ; Wherefore 
af ter Verdict for the lainriff a Repleader was awarded. 229 6. Paſch. 12 in the Exche.. 
_— Cox v. Cropwell.—— Cox v. Cropnel and hi ife, S. C in R R. Cro. E. 883. 
o in Aſſumpſit upon a Promiſe of the Wife Dum Sola, the Plea mat entered Et predi. the Husband 
IWite deſendum Vim &c. et ipſa the wh s, Qrad ipſa new Aung. And this = hana po or 
for the „it was moved in Arre Tae, Thaze the the Feme without the Baron is no 
Plea ar all; and an Iſſue joined and tried thereupon is idle, and not aided by any of the St itutes of Teo. 
fails. And of that Opinion was all the Court. A Repleader was awarded. Cro. J. 288. pl. 4 Mz 
9 Jac. B. R. Tampion v. Newſon. Yelv 210. S. C And ſays, The S. P. was adjudg d in an Ac- 
RN Wife for Words ſpoke by the Wife, where the Wife only pleaded Not 
Guilty. Chomley v. Apfley. 

$ in  Replerin the Defendant pleads, That it is bis Franktenement. The Plaintiff replies, That the 
Beaſts eſcaped thence by Default of the Encloſure &c. The Defendant rejoins, That tempore Captionis the 
Hedge was well repaired ; And Iſſue upon that is found againſt the Plaintiff, who now moves in Arreſt of 
udgment, That it is not a good Iſſue; For it ought to have been Tempors Eſcapii, or Imtrationis. But 
1 that was now diſallow d, being mov d after a Verdict; but becauſe, upon View of the Re- 
turn of the Venire facias, nothing was indorſed but the Jurors Names, the Court awarded a Repleader 
Noy 115. Bafford v. Ventres, cites 5 Rep. 41. (B ſee now the Statute of 21 Jac. 13. at Tit. 


Amendment. ] 
Soin Debt on a Bond, with Condition to pay 101. 10 3. the Defendant pleaded Payment of 101. ſecundum 
Formam Conditionis ;, upon which they were at Iſſue, and a Verdict i for the Plain: and yer 
4 Repleader was awarded. Hob. 113. Kent v. 208 th 
But in Treſpaſs for beating and impriſoning his Wife | jeſtifies by Warrant | 
riff. The Plau replies, De injuria ſua propria abſque tali C:uſa, and Tue _ : And 3 
tac Plaintiff. And it was moved tor a Repleader ; becauſe De injuria ſua Propria is not a Plea to Matter 
of Record, bur the Plaintiff ought to have travers d the Warrant. But Judgment was given for the Plain- 
tiff; becauſe it is good ercregh after Verdict. Raym. 5o. Mich. 13 Car. 2. B R. Collins v. Walker. 
And fays, That it was io reſolved betu ixt Osborn, and Deſmond, and Peter v. Stafford. Hob. Rep. 
4 —— See 2 Leon 81. Moor v. Sir John Savage. 
See pl. 32 the Sch Reſolution, in the Caſe of Staple v. Haydon, 


7. Debt again/# Executors, who pleaded Riens enter mains; and it was 
found, That they bad enter mains, and did not ſay Aſſets, nor how muca 
they „ And they repleaded. Br. Repleader, pl. 55. 
Cites 40 E. 3. 15. 

8. 2 Trejpaſs Day was given at the Commencement to Quind. Mich. Br. Replead- 
and the Roll ſeen d to be raz'd in the ſame Place and made Quand. Trinitat. er, pl. 8. 
but it could not well be perceiv'd, ſo that the Juſtices were in Doubt how cites S C 
the Truth ſhould be tried, it ſuch Deceic had been; and at laſt an In- 
queſt was taken of the Clerks, and nothing was found; and after the Par- 
ties had Day in Court, and Proceſs continued without Interruption, tho 
it was not continued by Courſe of Law, and the Fuffices would not a- 
mend the Original, but awarded them to replead de novo &c. 46 E. 3. 

19. a. b. pl. 2. | | 
* 4 of a Deed, by which the Land was given to R. his Anceſtor, 
whoſe Heir be ts, and F. his Feme, and the Heirs of R. which R. died, 
and F. married the Defendant, and detained the Deed. The Hefendant 
ſaid, That the Land was given to R. and J. in Tail; and fo to Iſſue there- 
upon, Where the Pluatiff eug hi go have maintained Ouod dedit in Fee 
| - = 
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as above, there fore they repleaded ; quod nora. But it feems, "Thc the 
Defendunt in his Bar ought to have alleg'd the Fail, abſque hoc that it 
was given to them and the Heirs of R. prout &c. Br. Repleader, pl. 
10. cites 7 N. 4. 14. 

ro. Account of Receipt of 100 l. for Merchandise for j Tears. The 
Deſcudaut jaid, I hat he fully accounted the gth Year for the N cle; And 
tound tor the Plaintiff. And they repleaded ; For he cannot account 
the 5th Year tor the Profits which aroſe the 2 laſt of the 7 Years. Br. 
: Repleader, pl. 46. cites 7 H. 6. 5. : 

A Repleader 11, In Recordare the Defendant avow'd for Damage feaſant, and the 
2 Plaintiff made Title to a Common by way of Bar to the Avowry; and the 
P. 118. a. Defendant replied by a Deed of Releaſe of the Common, which was not a per- 
Marg, pl fed Deed, by which the Plaintiff demurr d upon the Replication of the De- 
fays, That it fendaut; And by the Opinion ot the Court, the Replication t3 not good; 
by 1 but becauſe there was a Detault in the Replication of the Detendant, 
4 ad. Who made his Title to the Common, theretore by Award of the Court 
judg'd ac- the Parties were awarded to replead. And fo ſee that they ſbail not re- 
cording to — for the Default which is in this Plea upon which the Demurrer ts, but 
35 —3y 19 > becauſe a Plea before was not good; As where they demur upon the Re- 
Elis W joinder, there , the Replication be not good, they ſhall replead ; and it they 
Hart's Caſe.- demur upon the Replication, and atterwards it appears that the Bar is vicious, 
But at the they ſhall replead, and all thoſe thall be by Detaulrs in Matter apparent; 
33 And ſo fee that R r thall be as well after a Demurrer in Lam as 
Caſe, 3 Rep. after Iſſue joines ; quod nota. Br. Repleader, pl. 39. cites 9 H. 6. 35. 
52. b. it is | EE N 4 | | 
ſaid, That the Record of this Caſe of 9 H.6. 35. had been ſcareli d, and that it does not warrant the 
Report of the Book.— And. Mo. 867. pl. 1198. Mich. 14 Jac. inthe Caſe of Tagker v Saiter. It 
was agreed, That after a Demurrer no Repleader ſhall be; bur otherwiſe after a Verdict. | 

It was held ſtrongly by Dyer, Dal. 76. pl. 2. 14 Eliz. in the Caſe of Fitzwilliams v. Corley, That 
Replcader never ſhall be but cn Feofail or Iſſue misjoined, and never uon a Demurrer in Law; For if there 
be a /ufficievt Declaration and a Fault in the Bar and a Fauit in the Replication ; the Judgment ſnhall be, 
That the Plaiariff rakes nothing by his Writ, and not that he ſhall replead ; For tho” the Bar be ill, yet 
the Parties have let it paſs So if the Caunt be goed, and the Bar ill, and the Replicati mill, and the Re- 
joindey ill, and a Demurrer be whon the Rejainder, the Plaintiff ſhall recover, and they ſhall Lever re; lead, 
tho” the Replication be not good. . : 

After a Demurrer in Law there ſhall be no Repleader, Per Periam. Which Anderſon Ch. J. de- 
nicd ; For it ſeemed to him, That tho the Demurrer was upon the Replication, yet if the Matter of the 
Bar is ill, they ſhall replead; And as to this he put the Cafe of Bromming v. Beſton, in Treſ-ats, 
where the Demurrer was upon the Replication, which was adjudg'd good, and chat the &:uimnttt hould 
be barr d; but becau'e there was a Default of Pleading in the „they ſhall replead. Bur rhe Re- 
porter ſays, Quære if this was by Aid of the Court or Conſent of the Parties; For the P.cading was 
alter'd in divers Points in the Aiigrment of the Day of the Treſpaſs, which ſeems to be by Afent of 
the Parties, as he apprehends; Bur he ſays, Periam cited the Caſe of Danſey v. Doutywell, in Oebt 
aps Obligetion, where the Demurrer crit won the Replicaticn, and the Plaintiff was barr'd, becauſe the 

erlication was ill; And there it was faid, That if the Plaintiff had demurred upon the Bar, which was 
ill, he would have recovered ; So that there it appears, that upon Demurrer upon the Replication there is 
no Reſort to the Deſ ant {the Bar. Therefore * and the Courſe of the Court of C. 3. For, 
he ſays, as he remembecs, the Ld. Dyer, in his Time, always took it, that no Repleader ſhould ever 
5 r _— which ſeems againſt the Opinion of 9 H. 6. Sav. 89. pl. 165. Paſch. 28 Eliz. in 

I's Caſe. | | | 
After Demurrer there never ſhall be any Repleader ; For the Parties have, by their mutual Aſlent, 
pur themſelves upon the Judgment of the Court, and therefore without their Aſſent they cannot replcad. 
3 Rep. 52. b. Paſch. 36 Eirz. B. R. the 3d Reſolution in Ridgway's Caſe. 

But Gau dy ſaid, It is without Queſtion, that a Repleader may well be after Demurrer, but that fs 
when the Pleading is inſufficient of beth Parties. But Per Popham, If it be inſrfficient in Hutter, jo that 
by it the Action is confejſed, and the Plaintiff replies, and a Demurrer upon it, yer ſuigment ſhall be given 
againſt the Defendant ; but <where the Bar is inſufficient not in Matter, but in Ferm; (as for want of a 
Fraverſe) and a Replication is to it, which is , and a Demurrer upon ir, there ſhall be a Kcpleader; 
and afterwards the Juſtices mov'd the Parties to diſcontinue the Action, and to commence again ; and fo 
they did. Cro. E. 318. pl. 4. Paſch. 36 Eliz. B. R. Grills v. Ridgway. 

The Court was moved to have a Repleader after a Demurrer, and this without the {ext of the Par- 
ties To this it was anſwer d, That the fame cannot be without the Aſſent ot the Parties, according to 
the Reſolution in Point, Coke 3 Rep. fol. 52. (B) in Ridgwapy's Caſe, againſt the O, inion in 9 H 6. 
fol. 35- But by the Opinion of the whole Court here, in this principal Caſe, no Repleade: can be 
granted here, being after a Demurrer, without the Aſſent of the Partics hereunto 2 Bulſt 37. Mich. 
10 Jac. Succomb v. Wardner. 


Tho 


for the Plaintiff. And the Defendant would have 
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Tho- generally upon a Lemurrer there ſhall be no Repleader, yet this is to be under ſtood upon the ume 


Plea. won wich the Demurrer was ; But upon other precedent Plea it may be. Arg. Lat. 14. in the 


Cale ot Climion v. PO“. — Ard Ibid. 148. ſays, That in the Book of Entries are Precedents of Re- 
leader after Demurrer; but they are rot Entries by Rule of Court, and cites Co. Ent. 137. 

In a Quantam meruit by a Surgeon for curing a I cund. The Defendant pleaded a Tender of 2 Gui- 
neas, value 45 5. which was ſufficient, abſque hoc that Ie deſerced more. The Plaintiff demurred, becauſe 
the Tr verſe made the Pica double, and was impertinent, and that no ſuch Value can be put on Gui- 
reas. The Plea was adjudg'd ill, and a Repleader was awarded, and to omit the Traverſe, and the Plea 
to be of a Te::der of 45s. and Iſſue to be tiken of the Sufficiency thereof. 3 Lev. 440. Trin. 8 W. z. 
C. B. Stephens v. Cooper — Ibid. The Reporter adds, Et fic neta, That a Repleader was awarded 
by the Court after Demurrer and Argument ;, which, he favs, He had heard denied ſeveral Times of late, 
and that no Repleader ſhall be after Demurrer, but after Iſſue join d; but that heretofore Repleader had 
been after De murrer 

Powell poſitively ſaid, That Repleader could never be pon Demurrer, but is akvays af ter Iſſue ; tho* 
the old Books ſeem'd to make a Queſtion of ir, yet there were 20 Authorities in the new Books of it; 
And yet Brotherick ſeem'd as carneſt of a contrary Opinion at the Bar, tacente Holt Ch. J. & Cur. re- 
liqus. 6 Mod. 102. Hill. 2 Ann. B. R. in tue Caſe of Croſſe v. Bilſon. . 


12. Debt againſt Cuſtomer upon Taily ſtewn to him ſuch a Day, Year, 
Place, and County, at which Time he had Aſſets, and would not pay. 
To which the D:jeadant ſaid, That ſuch a Day after he ſbem d the Tally to 
him, at which Day he had not lung in his Hands, uur ever after, abſque hoc that 
that be ſhew'd the Tally to him Leere this Day; and fo co Iſſue, and found 
repleaded ; becauſe no 
Place nor County was alleg'd where the ad Tender was, & non Allocatur ; 
For it ihall be intended in the Place and County where the firſt Tender 
was; quod nora. Per Cur. But Contra where be juſtifies in another 
County, and traverſcs in the firſf County; For there Place and County 
ought of Necettity to be Leun, tor the County there is Parcel of the I- 
fue. Br. Pleadings, pl. 9. cites 2 H.6. 9. 

13. Trejpaſs aα i Baron and Feme of Goods taken in D. in the County 
of C. and the Ban pleated Not Guilty; and the Feme, as to all the Goods, 
except certaia,, Not Guilty; and as to thoſe that ſire was prſſeſſed ut de Fre- 
prirs at B. in the County of H. and bailed the Gceds to E. io keep, who de- 
livered the Goeds to the Plaintiff, and the Baron and Feme tcok them at the 


Vill in the Declaration. The Plaintiff ſa.d, bat he was poſſeſſed of the 


| Goods ut de Propriis at the Time of the Trejpaſs till the Defendant took them 


at ihe Vill in the Declaration, abſque boc that thoſe were the Gacds of the 
Feme at the Time of the Treſpa's ; and the others e contra; and the Iſſue 
tried by View of D. in tie County of C. And it ſeemed to the Court, 
That the Pleading is not good, and it ought to have been tried by the County 
CE and nut by the County of C. And it was agreed, That after the 
Iſſue found the Parties ſhall not have Day in Court if the Verdict be 


there be Jaye apparent in the Record, the Inqueſt thall be diſcharged. Poem in 
Br. Repleader pl. 54. cites 7 E. 4. 1.— And ſo it was uſed in B. R. 4 — 
35 H. 8. and the Parties repleaded ; Quod Nota. Ibid. Defaults, 
for Repleader at the Common Lac, unlets in Special Caſe ; but ſeveral of thoſe are „ 
tute of Jeotails 32 ti. 8. cap. 30. Br. Repleader pl. 62. 


15. It was adjudged by good Advice in B. R. That if an Offce be 
traverſed in Chaicery, and Iilue being joined, the Tranſcript is ſeut into 


. R. to try the iſſue, which is _ the Ducew, but becauſe all 
b 


the Points of theOffice were not trave he who rendered the Traverſe 
was put to replead, he ſball replead in B. R. and not in Chancery, tho 
nothing was certified in R R. but the Traverſe, and the very Record is 
in Chancery, inaſmuch as the Court is once ſeiſed of the Record; And 
this Repleader is only to ſortify the Record, and to make the Itlue there 
the better, and the more eaſy to be tried, fo that Right be — 


Repleader. 
Party. Dal. 15. pl. 6. 1 Mar. Anon. and ſays it was ſo done in Clayton's 
Caſe 


e. | 

16. In Replevia the Plaintiff claimed Common appendant to a Manor or Mieſ 
ſuage called Curſal, whereupon Iſſue was joined, and the jury came; Ex- 
ception was taken, becauſe it was nt certainly pleaded, to what Thing 
the Common belonged as it ought viz. to the Manor or to the Meſſuage, 
tor which Reafon the Court adjudged them to replead. And. 31. pl. 93. 
Mich. 4 & 5P. & M. Lee v. Mayer. 
D :64.pl. 17. InTreſpaſs in C. B. the Plaintiff made a New Aff, 
Trin „ Acra Terre fove Prati. The Defendant pleaded Net Guilty 5 tor which 
9 Eliz. S. P. 8 a . 
ind ſeems to Reaſon the Court adjudged all the P 
be 8 C. the abated for this Uncertainty ; » Tha | 
Defendant jg as Parcel of the Declaration, otherwiſe it could not be that the 
Quoad prz- Writ ſhould abate, but there ought rather to be a Repleader, and then 
dict Tranſ- | * 3 

Je to commence at the New Atſignment, the which is not done for the Rea- 

— ſon atoreſaid. And. 3 1. pl. 13. in the Caſe of Lee v. Mayer. 
predict. Terrz pleaded Not Guilty; and for this Uncertainty of the Land, and being without 20 
Buttals I Acve, —_— ing to the Acre of Land only, the — the Bar — 
diſcharged by the Opinion of the Court; For the ought to have been without any Sive &c 
And the Plaintiff might have averred the 2 Acres, the one of Land the other of Meadow &c. and na 
Burtal is made, andalſo the Anſwer is not full S. C. Bendl. 177. pl. 222. Trin. 9 Eliz. Anon. 


Avowry for Rent, the Defendant made Tithe to it, as Confin and 
Ro. — that is to ſay, Son of Aun Dang beer of Ro. and 
| avorved for Rent Arrear for 16 Tears after the Death of Ann; and becauſe 
he Title to it 1 of Ro. and after avowed for 
Rent after the Death of Ann, which cannot be; tor fo ir thall be intend- 
ed then thy GW in the Life of Ro. and W In upon another 
Matter were awarded to replead. C t. Hill. 26 E- 
— AG 
6. 19. 1 a Sheriffs liti to appear in B. R. where 
11.8. C the Proceſs 3 then &c. The Defendant ſaid in Fact, That 
tho” oppoſea he had appeared Secundum Formam & effectum Conditiouis &c. and upon 
y Radford this they were at ini 
0- pleader ſhould be awarded, and ſo ir WW the Appearance was 
_ tary—S.C.,o+ triable by a Jury, but by the Record. Le. go. pl. 114. Mich. 29 & 
cited Ow. : 4 29 
55 ed. 30 Eliz. C. | v. Shepperd. 
29 & 30 E- 
liz. inthe Caſe of Eouſe and Elkin b. Grendon, and Repleader was awarded there accordingly. 


20. In Debt the Plaintiff declared, That he let certain Lands for Nears to 
the Defendant, rendring Rent payable at the Feaſts of the Aununciation 
and St. Michael, or within 40 Days after every of the ſaid Feaſts, and that 
the Rent was behind at the Feaſt of St. Michael laſt Unde Actio ac- 
crevit. The Defendant pleaded Nibil debet, upon 

That here upon 

| tor the Renr is reſerved payable ar the faid Feafts, or within 40 


Days after which cannot be; for before the 
tle greek 

pl. 64 Mich. 32 Eliz. C. B. Joſſelin v. in. 
21. Nover of divers Trees apud D. in the County of ; | 

dant pleads, That Oncew Mary was ſeiſed in Fee of the / of D. in 
the County of Suſſex, where. thoſe Trees were growing, and granted it 10 
the Defendant in Tail, whereby he was ſeiſed thereof; and that J. 
S. cut the ſaid Trees, and granted them to the Plaintiff, who loft them, 
and the Defendant found and converted them &c. The Plaintiff _ 
De Injuria ſua Propria &c. And thereupon Iſſue was joined. ce 
moved, That the Replicatzon was I; For De Injuria tua Propria is 
not any Plea, where the Defendant makes Juſtification by — — 
ntere 
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— 


Intereſt in che Freehold to himſelf, as 16 E. 4. 4. 44 E. 3. 18. and 14 

H 4. 32. is, upon the fame Reaſon; Bur where one claims not any In- 

rerett, but juſtinies by Command, or Authority derived from another, it 

is other wiſe; and ot that Opinion was the whole Court, wherefore a 
Repleader was awarded. Cro. E. 339, 540. pl. 2. Hill. 39 Eliz. R R 

The Archbithop of Canterbury v. Kemp. | q 
22. In Keplevin &c. the Defendant made Connſaxce as Bailiff to F. C. Where the 
for 10 8. for an Amercement &c. and for 20 s. for Rent. The Plaintitf The of the 
as bo the 208. for Rent, replied nal paratus fuit & obtulit to F. 8. Balli- tra, 
vo F. &. whorefuſed it, and that be is yet ready ; The Defendant traverſed 220 for 
ares jm and 10 to Iflue. It was reſolved per tor. Cur. That this Iſue which the 
Joined upon the Retufal was Ill; For it ovgbt to haus been joined 4pos the kimi de- 
Tenure, and theretore a Repleader was awarded as to that Point. Cro. 2 bur 
E. 885. pl. 26. Paſch. 44 Eliz. C. R Parham v. Norton. 4 KT 
thereupon Iſſue is juined on an immaterial Thi, | if iti fe inti » 

tho* 2 fue 1. * rial; but where the ey bop Ein 


and traverſes a Matter not material, and Iſſue is raken upon ſuch immarerial Traverſe, and ir is found 


for him, the Statute of Jeofails will not help in ſuch Caſe; but there muſt be 4 Repleader. Per Holt 
Ch Just. 3 Salk. 305. Mich. 10 W. 3. B. R. in the Caſe of Witts v — Ld R. 
390. Pits v. Polchan pton S. C. * — ; q 


23. In Replevin the Defendant avowed upon the Statute infra Feodum Eg 
Dominium upon a Stranger, the Plainritf replied Non-tenure Generally, with- 
out alleging Tenure ot any particular Perſon, and traverſed the Tenure al- 
kdzed. It was ruled to be ill, and thereture Repleader was awarded; 
tor he might traverſe the Tenure or plead Hors de Son Fee, but can- 
not reply Non-tenure generally at the Common Law. Cro. J. 127. pl. 16. 
Trin. 10555 B. R. Parumour v. ü 
24. In Battery the Delendant juffifred that he was a Copyholder, and that S. C. Hob. 
the Lord had a Way for himſelf and Copyholders over the Plaintiff's Lands, , 
which is a Copyhuld alſo of the Manor, and that the Detendant reliited 8 
the Paint as he was going there, and the Detendant Molliter Manus better Opi. 
&c. upon aum. The Defendant traverſed that the Lord could not have a nion wa 
Way over his own Land; And this was agreed per Cur. Then tho? the that this was 
Verdict paiſed upon a void Iſſue, this is not remedied by 32 H. 8. 3o. ——_ 
And this was allo agreed per Cur. Otherwiſe it is where an Iſſue is tute, be- 
misjoined, which has the Colour and Countenance ot an [ifue ; where- cauſe indeed 
upon tie Cour awarded a Repleader. Mo. 867. pl. 1198. Mich. 14 £529 
Tas Tasker v. Salter. F * | : dar Thing 
8 
poſſible nor 


iſſuable, and therefure the Verdict muſt alſo be utrerly void; For a Verdict cannot make that good 
which the Court ſees cannot be in Law; And Hobart ſaid, That if they had found a Speciu! Verdict, 
that the Cuſtom had beca fur tne Way, as it ſhould have been pieaded, Et fi &c. the Court would 
not have given Juczment as if the Iſſue had been found fur the Plaintiſf; For the Special Matter of 
the Cuſtom did not car the line, as it is taken upon a Preſcription void in Law; And that io upan 
the Matter it is a Verdict u itnout an Iſſue, and out of the Compaſs of the Iilus, —— 2 Mead. 139. 
Arg. in tte Cafe of Read v. Dawſon cires Mo. 869. and fates rhe Difference there raken, thus, viz. if 
the Plea on wiiic:: rhe {ilue is jincd, 1325 u colouravle Preterce in it to bar the Plain tiff, av if it be againſt 
anexprejs Ruie in the Law, there tle Aue is immaterial, and ſo us if t. ere was no Iilue; and therefore 
is not aided by the Statute; Hut if it bat the Cuntenance of a legal Plea, tho it wants Neceſſary Matter 70 
make it ſuffictent, there ſhall be no Repleader, becauſe it is helped after Verdict. See pl. 32. the th 
Reſolution in the Cale of Staple v. Haydon. 


25. T. brought an Action of Debt upon 4 Recognizance in the Petty- 
Bagg; The Dcfcadant prayed Oyer of the Condition there and had it ; at- 
terwards he ies this Matter to this Court, and prays, in Regard he 
had mftaken his Plea, that he may replead. Roll Ch. Juſt. This cannot 
be granted upon Motion here; tor it the Iſſue be joined in the Petty-Bay 
you mutt try ic, we can make no Rule but by Conſent. Sci. 412. Hill. 
1654. Turner v. Trapes. | : 25 

26. In Pe; the Detendant pleaded an Accord with the Plaintiſf, Gut 
did vat plead any Nis ation. ine was taken, it there was any fach 
Accord, and found that there Was not. Jones Boy that the Plaintiit 
ſhould have Judgment; but if it had been found tor the — 

7 G IEC 


574 


there ſhould be a Repleader. Quere inde now 

* whos yy = 22 Ib * $4- ro 
4 27 e ve or curing tbe 
—— Art nuory hg at for the Medicines rang fi Fra 
Diſconti. the Deſendant pleaded that be had paid the Plaintiff 601. for the Medicines, 
nuance cited and the Application of them ; whereupon Iſſue was taken, and Verdi for 
x1. Rep. in rhe Plaintiff, The Court was moved for a „ becauſe the Cure 

», was not anſwered to, and the Plaintiff declared u chat as well * 
the Plea the Price and Applications of his Medicines. Per Cur. there 
there was be a Repleader; For here the Plea is to the Whole and 2 al. 


== — Hard. 33 1. pl. 6. Trin. 15 Car. in the Exchequer. Workman v. Chappel. 
| DiComtinmnce i aided by the Stare afer Ve And ſos Diverſity. Per Cur. Hard. 331. in 8 C. 


8. In Af againſt Adminiffrator Defendant pleaded, That c 
Ber pn ſage ead of the Inteſtate; after Verdict a Repleader * 


no Coſts to eicher Party on a 1 2 Vent. 1 
2 1 Trin. a W. & M, C. B. Anon. 1 


29. Treſpaſs of 
44; To all, beſides the T 
ng Term == wes > on She bo wes 
of Year S That be demiſed to W 


Er ent, and for Rent Arrear be tock the Cattle in 
—5 'The Plaintiff replies, That the 


t 
for Pars of the 


Deſendanr had denarr'd | upon the Replication, then ic muit have been 
raken more itr the Plaintiff, and rhen it would have been 
ill ; or otherwiſe the Defendant might have rejoi Cartl 
came in by y the Plinci's Defaale; bur now aker ths þ 
raken mott tiff. And a Repleader 
—_ — eplication ſhall not be pe fe a 
firſt Jeotail, I, which mot of Iiſue 
Bur (per Powel J) the Replication is Part ot the ie,, 
— is granted; forwhes 4 „* 0 
dhe za and Error ougit to be left upon the Record; and therefore if the Declaration be 
6th ee Lad, and che Bar, Reviication and Rejoinder il, i 
of Staple v. awarded, all aug bt to be ſet aſide but the — and judgment Niſi 
Hayden. &c. was given for the Plaintiff, and afterwards upon further Argument 
it was adjudged by the whole Court, That no Re ſhould be award- 
ed; for it is nat totally an immaterial Iſſue ; 
ch ſed the Cattle upon the Land hable to his 
and Couchancy is material; and the Court 
after a Verdict. And therefore } 
Lone Ran — & 167. 169, ene 


n 3. 
31. r I 
Holt. 1 Salk. 173. pl. 1. Trin. 8 W. 3. B. R. in 
dingham. ä 


it 


—— 


N 


which Iſſue is taken, and 


N 
| 
| 
1 


aſſeis 


makes the Inue 


3 3 — a —. A__—_— 


Repleader. | 675 

32. Treſpaſs againſt W. R. and W. S. for breaking his Cloſe called the Salk. 216. 
Wharf 3715 May, and throwing down his Rails, and doing the like Treſ- iy * 

th july following ; W. S. Not Guilty as to all &c. but 14 

R. as to the Treſpaſs 31ſt May, pleads Not Guilty as to the Force, but Raym. Rep. 
juſtifies the Entry, and throwing dows the Rails, by Virtue of a Leaſe 707. Hill. 3 
ot the faid Wharf, and for 4 Way over the fame to certain Stairs on the FR. 
Thames, and that being incitled to the ſaid Way, the Plaintiff obſtrufted , Repicader 
it with Rails, which the Detendant deſired him (the Plaintit) to open, cannot be 
bur he retuſed, fo he juſtiſied the throwing them down, and pleads the d be- 
like Plea. as to the Treipaſs 7th July, and avers that be had no other Way _—- 
to the ſard Stairs and River Thames than by and the faid Whart. joined. 
The Plaintiff, as to the Plea of the iſt Trefj _ That the Defen- 2 Ld Raym. 
dant had another more convenient Way tu the River Thames, and. thereupon 922. Trin. 
they are at Ifiue ; And as to the Plez to the Treſpaſs on 7th July, he de- * 8 
murs. Both Defendants made Default at the Niti Prius, which being 
recorded, the Inqueſt was awarded by Default, and boch were i 
Guilty, viz. W. S. as to the Treſpaſs 3 iſt May, and acquitred of 
of th July, and W. R. was acquitted as to the Force z iſt May, as to 
the Force; bur as to the reit the Jury found, That he had no other Way 
to the faid Stairs and River Thames than thro the faid Wharf, 

f bat 


ſaid 
on the Demurrer, and acquit him of the T 
July. It was held clearly, That this was an immaterial Iiſue; 
the Court held as to Replcaders generally, 1ft. That a Repleader is to 


not give 4 Fudgment, as bein 


—2dly. Thar before the Statute 7 


— 


the Ry bt. 
ue were joined, the 

. y. * When a Re- p. 2 
muſt begin *uhere the Plea which Salk. 5-9. 
bad, begins to be faulty; and theretore if one makes him -S. C— And 
ſelf a bad Tithe in bis Declaration, to which there is a bad Bar, and there- ſee pl. 29. 
upon a bad Replication on which there is Iſſue, there the Replcader muſt be 
awarded and —_ _ . TT declare de Novo &c. 
But if the Bar bet good, or Plea a, + Rephcation and 
Iſſue thereupon, there a Rep/cader will be only as to the 4 if 1 
Bar and Replication be bad, and a Repleader awarded, it muſt be Yn 9 
borh.—4rhly. || If the Court award a Repleader where it ought nat to [ſe ill by 
have been, or deny it when it ought to be, it is Error ——5thly. J Thar which they 
upon Award of Repleader, there muſt be no Cofts, becauſe it is a Judg- fende the 


ment of the Court upon the Pleading ; but upon Amendment of a Plea in 4 


Paper, there muſt be Ct —6thly. That «pon 4 general Rule for Re- where the 


pleader, without any Direction from the Court from what they ſbould begin Bar is ill, 
the Repleader, it muſt begin from the firſt Fault which 2. they ſhall 
bad Pleading commenced ; tor the Judgment is Quod partes 
ings in this Caſe were ſuch as a 


inſiſted upon a Title to a Way by Grant, his Averment, — 
Way, was ** immaterial, and b g the Iſue thereupon Imperti- Br R. 
nent; beſides, there was wo Iu at all jorned, tor the Plaintiff's Af-pleader, pl. 
ive does not meet with the Detendanrt's Negative. ——S$thly. f 18. cites 22 
That tho a Repleader ſhould have been at Common Law in this Caſe, - 6. 14.— 
this Motion having been made before Trial, and it being doubrful whe ;/ *** = 
ther a Verdict would not help it by the Statute of Jeofails, the Court faid and #e Title 
it would be juſt in them act zo grant 4 Repleager till ++ after Verdict; for guad, there 


they ſaid they might indeed grant a Repleader before Verdict at Common chen fall 
Law, but they were not ro do it. Sonote the Diverſityſince the Sta- at che Hr, 


tute; for tho ir were reaſonable to award a Repleader before Verdict at and there 

Common Law, where the Pleading appeared ſuch on which no Judgment the other 

could be after Verdict, yer face the Statute, when Verdi may cure imma- all 7 

terial or informal Iſſues, it may not be proper to do it. — ↄthly. Aker the a new Re- 
. ri. N 


Replevin. 


— Trial the Court held, That this Iſſue was ſuch on did as Juke, 
þ.- vg >. Could be; for Defendant pleaded, That he had no atber Way to the Stairs 
Br. Re. and River Thames. Plaintiff replies, That he had another Way to the 
plea'er, pl. roms; eng Fary ury found no other Ag. to the ſaid Stairs and River Thames; 
21. cires 22. ſo in Truth was |} no Iſſue Meade, Er. nd.——10thly. That in this Caſe 
"C1 2 there could be no CT Repleader ihe Fronts wide cot ag ads 
Repos the Default. 6 Mod. 1, 2, 3. Mich. 2 Ann. B. R. Staple v. Haydon. 
pl. zi cites | 

- H. — & P. Br. Repleader, 21. cites 22 H. 6. 1 S. P. 2 Salk. 8. C — 978 P. 
2 Salk. 579. . I S&S 6. 
and the Notes there, — jj See pl. 24.——49 See pl. K 


eats. — 


* Replevin. 


—_—— 8 * ** 3 p —— LY 


* 


— 


— 


ded, 

the Ouner (4) 2— 07 what Thing a Replevin lies. 
4 a 

= * A? Proper, tho be n er 


w--- 4 Ferz Naturæ, Which 


made tame fg long as they con- 


ties in that Behalf, to re-deliver the Goods Hicoined whe Ocnce ; or upon Complaint made to the 
Sheriff, he ought to make a Replevy in the County. Replegiare is compounded of Re and Plegiare, 
to fav, To re · deliver upon Pledges or Sureties; and in the Statute of Viarlbridge, — 
for Replegiare. Co. Litt. 145. b. 


Sheriff, 


lies of a Leverer(For it has Animum Revertendi, 


IP and is taued) 2 E. 2. Fitz), 


of Hownds, 


Diſtreſs 20 
Replevin lies of a Ferret (for the Cauſe aforclaip) 2 E. a. 


and foe 


TA That the 
and is the 5 ot the De- 
= laintiff recovered Damages tor 


the 


— 


Repleri in. 


r the Pigs. Per Lirzleron, Quere if the 
Sow had not ben wich Fig the Time of the raking Ve. 
pl. 41. cites 12 E. 4. J. and 18 E 3. 


2e kr. cette pr g.. g : 
pa or a Mare a or a a levin, 
* E. 3.—* S. P. And fo of Sheep which after have Lambs. 7. N K 6g. 


Replevin lies of BH in Caftedia. Br. Replication, pl. 54. cites 
| 22 E 4. 66. 


9. It lies not of Charters. | Br. Grans cites 4 H. 7. 10. Per S. P. For 
—— 514 n they : 


bis Mill. F. N. R 68. (E) 

« Special C may have a vin of Goods pit die 
froined ; As if the Meſwe pat in bis Cattle in Lian the Cattle of the Tenant 
Paravail, whom he is bound to acquit, he ſhall have a Replevin of thoſe 
r 

12. It not 10. 
—_— Whetſtone. We 1 
13. It lies not of Leather made into Shoes. Arg. 2 Brownl. 139. in the 


Cale of Croks v Weſtwood. 


Ir lies of Per Juff. Craw Mar. 11 188. Trin. 
"inthe Caſe of 2. > 


4 Frenh Ship rake by » Bente, and fold 


3 F N RY 1 


-a rf 


* [ha Beat, cod pr am 17 
7 in my 
2 Eu mp laſs, ond MX 


Lord diftrains the Tenant. n * 
and Tenant, the Lord diftrains the Tenant for the Sevvices of the Meſne, there, — 
Meſne put his Beaſts into the Poand for the Beaſts of the Tenant, and ſhall have R Rate thre, 5 

harge the Tenant in Pain of Writ of Meſne; and ſo ſee Replevin of Beaſts which were not taken. 

. Replevin pl. 54. cites 34 H. C. 47 — S.P. And this the may do in of the Lord's 
Teeth ; and i he will not permit him ſo to do, then is the firſt Taking tortious ; wh * 
Matter, as much as if he had put the Beaſts in his Plough. Ibid. pl. 42. cites13 K. 4. 6. 


takes Beaſts, of at Elec- By 
at Peres er- 


the Taking of Beaſts contra Pacem ; But per Gaſcoigne, he may have Beplzin or Treas B 
plevin pl. 15. n Lefler of Beaſtsto feed his Land has a 


and therefore if they are taken from him by another ir ſeems that Treſpaſs lies; For 
for the bringing _ but Reple vin is for him, that has Property, and otherwiſe not. Br. Reple- 
vin Cites 21 
4 F The he tht takes them as Treſpalſor has » Proper by Torr; For the Replevin is of the 
which the Owner had at the Time of the Taking ; Bur he cannot have Derinue, for this is of 
Property, . a the Action brought. Br. Replevin pl. 37. Ka 
7 


Tenant, 
vo: 


— — 


For the Owner may affirm Property in bim- 
difafirm ir. And as to the 12 in this Caſe 


1 in the Time of his 
itzh. Exec. 106. 
ully, and afterwards 
Nee ne enant ſhall have a Re- 
plevin againſt the Lord for choſe Carte, and ſhall recover for 
Be wal 10 Are ien er 
Treſpaſs agai for chat ſtreſs ; But againſt a Bailiff or Ser- 
rent hy hy: . N. B. 69. (H) cites 1 I. C. . 
5. ai on 4 Convidtion for Dogs and Nets not be- 
qualified were d. The Court would not ſet afide the Re- 


in, but made a Rule to ſhew Cauſe why an Attachment thould not 


2. Na eg 


he may have 
ben. e 
3+ 44+ 
Mar leaſes his Beafts — — the Land R lies for the Termor. And ſo if a Man bails 


Gods to re- bail, the Bailee may 


— — Replevia pl. 20. cites C 


3. Executors ſhall have Replevin of a Taking of Beaſts in the Life 
pl. 5 Tao. 35 ls; Eb Tek of a For 1 
in P to remain. But Contra of Treſpaſs ; For this diſaſſirms 
ty. Bur Action of T De Bonis Teſtaroris in Vita 
Trevil. E * —＋ 1 . Br. Replevin pl. 59. 
N fich Caſe 4. If the Cami 7 's Fems Sole be taken, and afterwards ſhe marries, the 


r F. N. B. 69. 0 cites Trin. 


ſola, 

Mall join in Replevin. Br. Baron and Fome pl. 85. cites 33 E. 3. and Fh tit Per 
Brocke fps e of cen which e For there he thinks r ring Rec fn 
ther Caſes] they ſhall nar yaw eplevin, becauſe the Feme cannot have Property i in 


Coverture. Ibid. cites inab. Repleginre 43. 


ar Andyer 5. The Lord who is in Paſſe — hare Replevin of the 
be had not Beg of the Villein. Br. Re pl. 8. cites q2 E. 3. 18. 


— Time of the Taking, but now by his Claim he has &c. But ir ſeems he ſhall not have Da- 
—_ aking of the Cattle, but only for the detaining of them if the fame be found tor him. 
* 6. 0? og 60G 42 EA; 28 or 8.— The of the Replevin amounts to a 
Claim in Law, and veſts the Property in the Plaintiff; Bat in that e the Goods of = Villain are 
n 


— 


 Replevin. 3 579 | 


2 a Treſpnſs, the Lord fhall have no Reylevin, becautethe Ville had anty aRight. Co, Lit 


6. It is a general Rule, That the Pai have the P of 
the Goods in him of the Sls & 74 n 


NR lute Owner has; or the Ke, al 
= re his Lands, 
and of born theſe 4 Replegiare dogs lie. Co. Lit. 145. b 


you Hen thans (0) nne | 
day dag ; and from henc 
Keble ant other, gerte, dr 


Specialty of rhe 2 b. 
8. 17. 2 
2 1 i An 4 


5. N. the Plaintiff r 
4 17. But Brooke |» Quare; fork 1 
don of ——— Pig 


—— 
purin Land, and and were Levant — Sori bey 
—5 nn rhe beſt Opin 
3-18.—* $. P. Per Tremaile ; bur per Skrene, T 

vin, pl. 20. cites S. C. | 

3. Where « dead Chanel, or @ live Chattel ſhall be jr a. 
fall be wendam equum & Catalla que B. cepit. Br. pl. 6g. 447 Thing 
cites the Regitter. 1 — 7 


A Man may count ge Taking Part at one Day and Place, and 
88 A NB. 68. (D) in the new Notes 
there (a) cires 29 Ez . 23. adjud 

5.Replevin de Averic captisthe laintiff counted de Bonis & Catallis, and 


he amended his Count atter Challenge, dk . 4 
23 


580 


—_ 


1212 J 175 441 8 


: 6 


Caralla ; fed prima Facie non poteſt tic intelligi. Br. Replevin, pl. 11. 
; and 


on the 


1 
Fil heal 


Caralla. 

and B. are 23 Ar 

. 
which hold Plea 
becauſe the Goods 


and grounded 


Court, 


A. 
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in a Note at the End of the 
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VEFance 


a | 
== Caſe in which he was Counſel, and * 
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ubſequent 
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fi 


how many Ewes, 
is bound to make Deli 


d to 


the Writ, ber 
in any Inferior 


viz. Catalla viva, and not Omnia 
04. 

any 
Will. z. B. R. 


to 
be 


7 
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e of 108. 
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how 


if the Taking exceeds one Beaſt, it ſhall be 
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either upon a Demurrer, 
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1 Repievin. 581 


Placito.- Quare, or de Placito quod, ouly ; Becauſe vod cum is but a Re- 
ciral, and no direct Affirmation ; So chat the Plaintiff has not, by his 
aration, made any Charge againſt the Defendant. 2 L. P. R. 456. 


(E. 2) In what Caſes there ſhall be one or more 
Repleoms. | 


1. D Eplevin of 4 Tatiag in Dale, and are at Iſſue upon Avowry $. P. Br. Se- 
made in the ſame Place, which pſd oxi the 22 ver- cond Deli- 


i | : : e, pl. 
— CON 10. cites 30 f. c 8. C. 
2. But where in Replevin of a Taking in & the Defendant avow'd the Tak- S. P Br. Se- 


ing in D. and it was found for him; and the Defendant had Return upon cord Deli. 
Avowry made &c. the Plaintiff ſhall not have ad Deliverance, becauie ir a 
is paſſed againſt bim by Verdi&: ; but he may have * other Replevin — 4 le 
Contra where the Avowry is made in the fame Place. Note a Diverſicy he can 
Br. Replevin, pl. 10. cites 49 E. 3. 24. — 
than where he did in the Replevin. Per Ibid. * $ F. That he 
may have a new Replevin, and count 


Perſay ; quod non negatur. 

of a Taking in S. For the Statute is,That in Returno Habends upon 4 
Nonſuit, there ſhall be Mention made that the Sberiff ſhall not make Deliverance nor Replevin without 14 r18 
udicial, making ention of the firſt Judgment; and the Plaintiff in the 2d Deliverance cannot vary from 
iſ Number; Per Brian and Vaviſor. And Per Brian, The Plaintiff + may vary from the Place, 
becauſe the Defendant in the Replevin avowed in another Place; bur if they had agreed in the Place 
at firſt they cannot vary in the ad Deliverance. Br. Second Deliverance, pl. 7. cites 12 H. 7. 4 — 
S. P. Per Wood. Br. Replevin, pl. 37. cites 8. C. + All the Editions are (ne poir) cannot, but 

the (Ne) ſeems too much. 


3. If bn Fe dae see ey cannot join in a 
Replevin, but every one muſt have a . — . Li. 


145. b. | | 
upon the Statute x & 2 P. £5 M. al- Mo. 453. 


4 Upon Evidence in an Action 
tho that one Diſtreſs be put into ſeveral Pounds, yer one Replevin ſhall pl. C20. 
ſerve ; there that is not within the Statute. Orberwiſe if it be in diverſe 22 
Counties, or ſeveral Franchiſes, where there ought to be ſeveral Reple- but not S P. 


vins. Noy 52. Patridge v. Naylor. — Cro. E. 


5 | | 331, 480. 
S. C. but not 8. P.— Goldsb. 145. pl. 62. S. C. but not 8. P. 


"=" 


(E. 3) Replevin; by the Statute of Marlebridge. 


1. D 52H. 3. cap. 21. it is provided, That if the Beaſts of any Man The A, 
be taken, and wrongfnlly witholden, the Sheriff, after Complaint chiefs bejore 

i ö fs FT this Statute 

made to him thereof, may deliver them, without Lett or gainſaying of bim that ere; i, 
800k the Beafts, if they were taken out of Liberties. When a 

n's Eez 
or other Goods were diſtrained and impounded, the Owner of the Goods had no Remedy bur a Writ of 
Replevin, by which Delay the Beaſts or other Goods were long detained from the Owner, to his great 
Loſs and Damage. 2dly, When the Beafts or other Goods were diftrained and impounded within avy 
Liberty that had Return of Writs, the Sheriff was driven to make a Warrant to the Bailiff of the Li- 
berty to make Deliverance, and zhat — — a longer Delay ; For at Common Law he could not enter 
into the Liberty in that Cate. A 3d Miſchief was, When the Diſtreſs was taken out of the Liberty 
and impounded wirhin. Now this Statute does apply Cures to all theſe 3 Miichiefs. 2 Inft. 139 | 
* The Sheriff, upon u Plaint made unto him, Without M rit may, either ly Pavel or by Precept, com- 
mand his Buitif to deliver them ; that is, To make Replevin of them. And by theie Words (Puſt 


Querime niam #5! f. er.) the Shoriſt may tale a * auf e Ceunty Cort, au, make Repletin preſ.rily, 
t 4 ; 


(hi 


—_— 
— 
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(which be cg: to emer in the Court) fur it ſhould be inconvenient, and again!? the Scope cf this Statute, 
that the Owrer, for whoſe Benefit the Statute was made, ſhould tarry for his caſts till the next County 
Caurt, which is holden from Month ro Month. 2 Inſt. 139. f 
And in a Replevin by Plaint die Sheriff may Lald Plea in bis County Cæmrt, altho' the Value be of 201. 
or above, by furce of this Statute ; but in ether Actions he ſhall hold Plea under 40 . 2 Inſt. 139. 
The Cage of the County of Northampton is, That in the Abſence of the Sheriff's Bailiff the 
Frarkpledge may make Deliverance ; Note this. 2 Inſt. 32 | ee 
If | $ de Snerit?, and the Diſtreſs was taken by him, the Writ or Plaint ſhall be in Common Form, 
and the Sheriff iu Caſe ought to make Deliverance. 2 


Hereby ir And if the Beaſts were taken within any Liberties, aud the Bailiffs of 
N ben he Liberty will not deliver them, then the Sheriff, for Default of thoſe Bai- 
the Lidreſs AI, foal canſe them to be delevered. 
bnjeandes <iivive a Liberty, that has Return of Writ, whether the Matter be before the Sheriff by 
Writ or by Plaint, the Sheriff ought to make a Warrant to the Bailiff of the Liberty xo make Deli- 
verance; whercunto if he make no Anſwer, or if he returns that he will make no Deliverance, or thc 
like, rhe Sheriff may, by force of this Statute and the Statute of W. 1. enter into the Liberty, and 
make Deliverance. Aud herewith agrees Fleta. 2 Inft. 140.-—— S. P. F. N. B 68. (F) 
And if the Diſtreſi be taken without the Franchiſe and impounded <within, the Sheritf may, 2E 
made, preſently enter and make Deliverance, (without any Precept to the Bailiff of the Liberty) for 
the Statute provides, That he ſhall replevy, Si extra Libertates capta fuer, & ſi infra Liberte: capta 
fucrint hujuſmodi averia &c. So as there is ne Precept to be directed to the Bailiff of the Liberty, but <herg 
the Diſtreſs was taken u iim the Liberty , And where the Diſtrefs was taken our of the Liberty, there by 
the expreis Words of the Statute the Sneriff may enter and make Deliverance preſently. 2 Int. 130. 


8 —_ 


—_— 


(F) Proprictate Prokanda. Who ſhall have it. 


is not Party to the Writ of Replevin ſhall not have 
oprietate Probanda. 214 25. 
— the 23 were delivered 


aimed 


cites 11 H. 


5. h In Replevin 
— er it was objected 
Cur. This is intended of the 
for the Conufant. Lev. go. 


_— a f 
. Continuance of the Reple- 


8. 

have Writ De Proprietate 

vin, tho it be 2 or 3 Years after; Becauſe by claim of Property the firit 
— is determined. Mo. 403. pl. 537. Paſch. 3) Eliz. Gawen v. Lud- 


(F. ) Pro- 


F. 2) Property cla d. In what Caſes; and the 
1 a 


r. IF the Defendant claim: 


ſhall have r 

Property. Per Hank. Br. Property, pl. 40. cites 14 H. 4 25. 
of Marlbridge idge, Cap. 22. Vicecomes poſt querimoniam inde fibi faftam, 
Contradictione Fg qui — _— —— poſſit &c. For it is a Rule i 
r Writ ; and therefore in that Cale, where the Trial is 
rift may have a Writ de ierate Probanda directed to tue Sheriff to try the 
upon ir be found for the then i i fo 


Fa 


; 
: 


=; 
7 


0 
2 


the W. 


171 


f 


is determined; Plain- 

riff may ſue the 

Plaint# clai in 

cery or B. R. . Plaintiff | 

= Replevin | 
ngs a new 

claims Property m Bank, 

Defendant, the Plaintiff ſhal 


2. If the Defendant tlaims Property before the Sheriff it ſhall be tried pe. p 
by Writ de Proprietate Probanda, and it it be claimed in Bank ir e x 
tried by 12. Per Brian Ch. J. quod non negatur per aliquem. Br. 
perty, pl. 32. cites 21 E. 

3. It Property be claimed in Ri , and notwithſtanding the P. 
re>/evies, an Action of Treſpaſs will he, and the Claim or Notice of 
perty ihall be the fole Iiiue. Per Holt Ch. J. at Guildball. Mod. Caſes 
5g. Mich. 2 Anne. Leonard v. Stacy. 


- »» 


1. H E rial of che 5 


of 


Probanda is only an Inqueſt the | 
try 4 again upon Iſſue 3j ; Bus where it 1s try d is 
upon Ilſue] ned, ſhall bind the Parties. Br. 


Fitzh. tit Replevin 35. and H. 31 E. 3. & 
that by the Verdict certified out of Court the 
cires the Regiſter, fol. 109. 


Plaine thall 


584 Replevin. 
*FNB 2, Ir was ſaid, Thar if the Sheriff returns in Replevin, char the De- 
2 > Ay fendant claims Property, by which Wrir of Proprierate Probanda iſſues, 
Notes there Which is “ found for the Defendant, the Plaintiff ſpall take nothing by bis 
(a) cites Writ. Br. Property, pl. 12. cites 1) H. 4. 28. 5 
S. C That +, And if the Defendant claims Property in Court, and it is found that 
all is 2 he has 20 Property, the Plaintiff fall recover all in Damages. Br. Pro- 
the Plaintiff perty, pl. 12. cites J H. 4. 28. 


cannot have 


- 


In Replevin in B. R. at the Pluries Capias, the Sheriff returned | 
Rk Weg fond Shy ds po Tg L 
«dapt ; and by ſome this determines the Matter; fo t 
is toli'd to make Replavin, and rhe Party is put to his Writ 
quire of the Property; and if it be foxnd for the Plaintiff, ti 

e anſever to the Court 


Wix that t tha 
Br. Replevin, pl. 38. cites 1 KE 4. 9. — But 


1 E. 3. the Defendant in Replevin in ths 
found for bim; and becaulc it 

was only an Inquett of Office, he was 

the Property was His. Br. Propertv, 


mment, 


F. N. R. 
Far bm: id 


; but if on the Pluries 
the Claim is returned in B. R or C. B. the Proprietate Probanda thall 
iſlue from choſe Courts, and cites Dy. 


(G) Gager Deliverance. Upon what Plea. 


Be. Reple- 1. In Ru upon taking in D. if Defendant ſays char he cool | 
vin, pl. 4 in other Place, and that it is Ancient Demeſne, and avows rhe 
Tuba ng there, the Denndant 8822 berauſe if the 
as agrecs baking be where the Plaintilt has the Court has Jurtsdtc- 
or — tion. 21 E. 3. J. 51. 

— werfen the Place the Defendant ought to make Avowry to have Return, and thot ir was admitted 
that Ancient Demeſne is a guod Plea in Avowry.——S, P. As to the Iſſue taken upon the Place where 
&c. and the Defendant found Pledges for the Deliverance. Br. Gage Deliverance, pl. 8 cites 21 E. 


* 
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3. Upon ſuch Plea as to the Place, the Defendant made Avowry to have H eturn, and the Plaintitf 
maintained his Writ, and had Dehverance. Quod nota. Ibid. pl. 13. cites 21 H. 7. 22. 

It was granted that if Defendant fays that the Place where &c. is Ancient Deinetne, the Defendant 
cannot avow to have Return. Br. Gage Deliverance, pl 14. cites 1 H. ©. 11. whence it follows that ihe 
Plaintiff cannot pray to have Gager of Deliverance, as is faid there. Ibid. — Defendant ſn ll not be 
compell'd to gage Deliverance upon his Pleading, that the Place where &c. is Ancient Demeſue; quod 
Nota bene; bur becauſe Del endant avow'd in another Place in the ſame Vell for Damage Feaſant, and ſo did 
not claim Property in the Be tſts, Writ iſſued to deliver the Bealls, notwi i the Parties were 
not at Iſſue. Br. Gage deliverance, pl. 15. cites 1 H. 7. 21. 


2, In a Replcvin, if Defendant c aims Property en Pats, the 
Sheriff ought not to make Delivery. 30 E. 3. 9. b. . 
3. In Replevin if Octendant pleaos a Recovery in an Inferior Court, Br. R-vle- 
and that thoſe Goods were delivered to him in Execution, he ſhall not 41 | 
gage Deltverance, berni be has clatmed Property theredy. 33E. 5.3. f See b. 
| lW:ra0nce, 
pl. 2. cites 8 C——Where a Man recoters Land and Damages in 2 in Ancient Demeſur. and the Baj- 
liff by Pracipe takes Beaſts in Execution for the Damages, and ſells and deiivers the Hany to the lain 
f in the Aſſiſe, and wen Replevin thereof ſued, Et Averia elongata returned, and the Beaſts of te De; u- 
d.mt delivered to the Plaintiff in Withernam in B. R. it appears in Pleading thereupon, that the J. and reco- 
vere | was made Frank- fee before by Fine levied before the Recovery at Common Late, that in this _aſe the 
Plaintiff ſball not be compelled to gage Deliverance, but I rit i ned to deliver the N ithernam to the Defendant 
evithout 1a7iIng Deliverznce , for it appears that the Defendant cannot haue Return of the firſt Beaſts ; jor 
they are fold, nor can the Plaintiff recover; for no Blame is in the —_— took the Beaſts,” ind fold them or 
| the Execution ; for he was not bound to rake Conuſance of the Fine levied at Common Law. Br. Gaye 
Deliverance, pl. 3. cites ; H. 4 23.—S. P. Br. Withernam, pl. 4. cites 7 H. 4. 27. & C 

4 A Man granted to another to diffrain for Rent, and to retain the g p por it 
Dittreſs againff Gages and Pledzes until it be paid, and yer Replevin lies; is g inf the 
and he was compelled to gage Deliverance. Br. Replevia pl. 60. cites wy 

| 17 | ' | a Di 
31 E. 3. and Fitzh. Gage Deliverance $. ſtreſs ro be 
| ge: | 3 irreolevi- 

fable, and by ſuch an Invention the Current of the R ſhould be overthrown, to the Hind ra- ce of 
the Commenwealth ; and therefore it was diſallowed by the whole Court, and awarded that the Defen- 


dant ſhould gage Deliverance, or go to Priſon. Co. Litt. 145. b.—2 Inſt. 140. S. P. cites 31 E 3. Ga- 
ger Deliverance 15. | 1 


5. In Replevin the Plaintiff coated of 4 Oxen taken, whereof be had 
Deliverance of 2, aad that he yet detains the other two. Per Skrene, We 
pray that the Defendant gage Deliverance of che two which he yer de- 
rains. Per Thirn, He hall not gage Deliverance before Avcrury made &c. 
Br. Gage 1 pl. 2. on 7 * 9 15 t, 

6. Where a Man avows as Under if, for levying Expences of the 
Knights of the County for the Parliament by Fieri Facias, and by Sale of 
that which he fo took, he ſhall not gage Deliverance. Br. Gage De- 
liverance, pl. 4. cites 11 H. 4. 2. 

7. In Replevin the Detendanc avowed for a Reant-charge, the Plaintiff 
ſaid that the Place &c. was not Parcel of the Land charged, and the others 
econtra ; and the Plaintiff [aid that the Defendant is yet ſeiſed of the Beaſts, 
and prayed that the Defendant gaze thereof Deliverance, and t en 
ſaid that the Plaintiff himſelf is ſeiſed, Fudgment 4 he ſhall gage Deliver- 
ance &c. And by the Opinion of the the Seiſin ot the Beaſts can- 
not make Iſſue, but the Detendant thall gage Deliverance, and this Mat- 
ter ſhall come in after; Per Belt. upon the Pluries, and the Defendant 
ſaid that they were dead in Pound overt in Default of the Plaintiff &c. Ec 
adjornatur. Br. Gage Deliverance, pl. 1. cites 5 H. 6. 13.— Brooke 
fays, See 5 H. 7. 9. That the Iſſue was taken upon the Default of the 
Dead Beaſts. Ibid. 

8. In Replevin the Defendant made Conuſance as Bailiff for a Rent- 
charge where the Plaintiff counted .Duod adbuc detinet &c. by which the 
Plaintiff prayed that be may gage Dearverance. And by the Opinion of the 
Court he ſhall ſinſt anſwer to the Con:1ſauce. Br. Gage Deliverance, pl. 11. 


7K Reple- 


cites 22 H. 6. 41. 


——_— — 
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9. Replevin of Bea/ts takea in D. the Defendant ſatd that he trok ti em 
in &. and not in D. Fudgment of the Count, and made Avoctry to have Re- 
turn, the Plaintiff prayed that he may gage Deliverance. Per Pigor, 
Where a Man pleads in Abatemeat of the Nr, or ot the Count; as it he 
ſays the Property is in a Stranger, and not ia the P/:intiff, he ſhall not 
gage Deliverance. Catesby agreed where the Property is alleged in 
another; but if he ſays that he did not take, or that be took as 4 Heriot, or 
by Execution by Feri Facias &c where he may {ell them, he thall not 

gage Deliverance in the principal Cafe here. Br. Execution, pl. 21. 
cites 21 E. 4. 15. | | 
400 it 10. Replevin of 4 taking in D. in a Place called C. The Defendant ſaid, 
ſeems that · That he took in another Place in the ſame Vill, abſque hoc, that be tock them 
a Man ſball ia C. promt &c. and made Aoowry to have Return, as he ought, and yer 
not gage Re- Iſſus ſhall net go upon this, but ahn the Place only. Per Brian, It ſeems 
— ze that the Defendant ſhall not gage Deliverance upon an / Nrit, as here; 
confeſſes the for it may be tried againſt the Plaintiff, Brook fays Miror of this 
Taking, and Reaſon ; tor it _— 57 ng wy = for the ay wg 4 — . 0 5 e 
es not endant bas * c:a{eſs'd that the Property is in i aintiff, in whic 
— _ - Ou the Nature of the Writ is that he thall e Deliverance ; bur if 
2: Pro the Property was in Debate, neither the Sheriff nor the Juſtices can com- 
perty #0 be pel him to gage Deliverance ; for he did not confeſs Property in the 
in the Plain- Plaintiff ; nor where be ſaid that he Ne priſt pas, ſhall be gage Deliver- 
2 ance ; which Caſes were agreed per Chocke and Catesby ] uitices. Br. 
and there is Gage Deliverance, pl. 22. cites 21 E 4 64. 
the Plaintiff ſhall have the Cuſtody of his own Beafts, and the Defendant is at no Miſchief; for the 
Plaintiff has found Surety to have Return if &c. Quod Catesby conceſſit. Ibid. 


„ 
2 


21 


11. In Replevin at the Pluries, the Sheriff returned .9uod Averia elcu- 
gata ſunt, and thereupon Withernam, and the Sheriff returned Nihil ha- 
bet, and the Defendant appeared, the Plaintiff declared in a Place called S. 
in B. & quod adbuc detinet &c. the Defendant ſaid that his Father was 
ſeiſen of 100 Acres of Land in D. called L. and died ſeiſad, and the Land de- 
ſcended &c. and he as Heir took the Beaſts Damage feaſant, abſque hoc, that 
he took them in the Place called S. and demanded Judgment of the Writ, 
and prayed the Return, and the Plaintiff prayed that he gage Deliver- 
ance ; and the Court was in Doubt whether he thould maintain bis Writ 
betore that the Detendant thould gage Deliverance, by which the Plain- 
tiff to avoid his own Delay ſaid, that the 100 Acres of Land are as well 
known by the Name of S. as by Name of L. and that the Place called S. and 
the 100 Acres of Land called L. are one and the ſame Place, and not diverſe, 
& hoc &c. and to the Plea pleaded by the Manner &c. no Law ought to put 

bim to anſwer &c. and prayed that the Detendant gage Deliverance; 

and becauſe rhe Defendant appeared by Attorney, the Court awarded Wi ric 
to the Sheriff to make Deltverance &c. without finding Pledges ; but if 
the Parry had appeared in Perſon, he ſhould find Pledges, or thould be 
committed to Priſon: But per Newton and Brian, The Attorney ſhall 

Deliverance ; and if he does not find Surety he ſhall go to the 
leet. Br. Gager Deliverance, pl. 14. cites 1 H. J. 11. 

12. In Replevin, if the Writ be vitious by Matter apparent, the Defen- 
dant ſhall not be compelled to gage Deliverance upon his Avowry ; tor 
tor it is quaſs nullum Originale. Br. Gage Deliverance, pl. 15. cices 1 H. 


7. 21. 
Capi there ſhall be no Gager of Deliverance in Reple- 


23. 33 
vin tor Cattle. Per Holt Ch. J. 12 Mod. 429. Mich. 12 W. 3. in the 
In the Caſe of More v. Wats. 


. 2) Gager 


— . - — — —ä—õẽ ẽ — 2225 — — - 
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(G. 2) Gager Deliverance ; In cult Caſes, and by what 
. Perſons ; And how Compell'd. 


1. IN Replevin where it pers by the Declaration, That the Deliver. 
| ance is not mate, and the Defendant ſays nothing, the Court ſhall 
award that the Detendant make Deliverance. Br. Gage Deliverance 
pl. 10. cites 22 H. 6. 21. Per Newton. 3 
2. Avomury for Damage feaſant in 2 Acres Parrel of 1000 Acres, of whichthe 
Defendant was ſeiſed in Fee Temprre &c. and the Plaintiff ſaid that he him- 
ſelf was ſeiſcd of 100 Acres, whereof rhe Place where Ec. was Parcel Tempore 
&c. Abſque hac That the Place where Cc. was Parcel of the 1000 Acres, and 
the Plaincitt prayed that the Detendant gage Deliverance ; Detendant 
faid, That Plaintiit had had the Deliverance already, Et non allocatur; 
For if it be fo, it may by the Return of the Sheriff; and fo if he 
ſays that the Beaſts are dead in Pound Overt in Default of the Plaintiff, 
yer he ſhall gage the D-liverance ; For if it appears by the Return of the 
Sheriff, then the Deſcendant is excuſed ; 2 ſuch Surmiſe of the De- 
tendant the Plainritt thall not be delayed, and the Defendant is not at any 
Miſchief tor the Cauſe aſoreſaid; For the Surety and the Writ to make 
Delrverance in theſe Caſes may be conditionally, viz. It it be fo &c. and aſter 
he was awarded per Cur. to make Deliverance, and the Name of the 
Pledge pur in Court, and the Surety made conditionally ; Quod nora. 
Br. Gage Deliverance pl. 17. cites 5 E. 4. 117. Ds 
3. In Homune Replegiando, the Defendant avowed the Taking as his Vil- 
lein Regardant ; the cher ſaid, That Frank, and of Frank Eſtate, and fo 
to Iſſue; and after he found Sutery to fue with Etiect, and then the | 
Plaintiff ſurmiſed that the Defendant had taken his Goods, and prayed that Br. Retorte 
he may gage Deliverance of the Goods, to which the Defendant [aid nothing, © 42 
which Writ iſſued to the Defendant to deliver the Goods returnable imme 24 
di ately. Yonge faid this Writ is awarded without a Count. Per Cur. pl. 18. cites 
this is not Count bur Surmiſe of the Plaintiff depending upon the Matter S C. 
precedent, and therefore the W rit well awarded; And per Cur. the De- 
fendant s Attorney ſhall gage Deliverance ; For he has Power of all 
Things depending upon the Matter, and he thall have his Goods wich- ” Er Sur- 
out Surety. Br. Gage Deliverance pl. 18. cites 6 E. 4. 8. _— 
In Homine Replegiando, Vaviſor J. faid, That the Opinion of the 
Juſtices Anno 6. was that the Defendant ſpall gage the Deliverance 
conditionally, viz. if he has him; For it may be that he has not taken 
him, and then Nulla ſequitur Pœna. Br. Retorne de Avers pl. 3 1. Pr. Gage 


cites 12 E. ö | Deliverance 
ata, upon which iſſued 


5. In 344 the Sheriff returned Averia Elong * * 
Withernam, and the Sheriff returned Quod nun habet Bona ſeu Catalla infra 
&c. Nec eft inventus in eadem, whereupon iſſued Capias, and the Sheriff” 
returned Cepi Corpus, and That Languidus in Priſana, by which iſſued 
Duces tecum, and the Sheriff brought bim in, and the Plaintiff counted of 
an Adhuc Detinet, and the D t avowed, and the Phainriff prayed . 
that he might Gage Deliverance ; And the Defendant faid that the 
Beaſts are dead in Pound Overt. Per Littleton, If the Defendant after 
Avowry cannot Gage Deliverrnce he ſhall be impriſoned for the Con- 
tempt, and fo ſhall you, if your Plea be not ſufficient againſt the Gager 
Deliverance. Br. Retorn de Briefs pl. 100. cites 20 E. 4. 11. 


6. Note 


588 = Replevin. 


6. Nete; Per Read and Fineux Ch. J. That ii il the Bailiif 6 0 F the K; "ng 
diftrains &c. for a Duty to the King, he ſhall gage Deliverance, us well 
as a Common Perſon &c. Frowick ſaid that the Fos are contra, wid 
they ſaid No. Br. Gage Deliverance pl. 12. cites 15H. ». 11. 

7. A Gager of Deliverance is in no Caſe but where the Delendant a. 
mits the 7. akin Ec. and controverts the Property. Per Holt Ch. J. Carth. 
287. in the Caſe of Delabaſtide v. Reynell. 


(H) E hat Caſes it ſhall be * Van. 
F mee hve the 


—— 
— — VE 
1 ot the firit Beaſts. ) 


3 which _—_— 
n Return de Aberus e- 
Os 


| 3 was awarded againſt the Defendant, after which tlie Detendant Claims Property, and ove-- 
on Iſſue raken, the Plaintitf Deliverance, and a Writ iſſues to make Deliverance; the Sheriff re 
turns ciorgatas, ard fo a /ithernam was awarded againſt the Plaintiff, and on Nihil return- 
ed, a Capias iſſued; then the Iffuc is found for the Plaintiſt, on which he bas Tudgment; and then 

on a Pluries returned, the Deferdant prayed, and had an Exigent inſt the Plaintiff; and by Tyr- 1 
whit, the Defendant ſhall recover Damages againſt the Phainti® for ry F. N. B. 74 (Ain 
1 2 11 H. 4. 10. and adds Quære * 1 Co. 75. — 99 Bredon 3 
Caſe.] 


F. N. B. 75 4. 
(A)in the Defra as of the Chatrels of the —.— he « 


aht to 
Nev bh liverance of the = Fe in Witherna 
des U rance made by the the Beaſts firff 
| the Defendant. -; 


— to be the Beaſts of 

9. 

F. N. B. 5. Where the Baliff makes Conuſance for the Lord who joins in Ad 

ite 4 now becauſe the Conuſante is 5 in Right of the Lord be hail 

Xcw dies, make Deltverance of the Beaſts, and the Bailiff ſhail have his 

there(Þ) Bealts taken in Withernam. 7 B. 4. 28. 

Per Horton. © As to Gaging Deliverance, it was held, That was to be done by the 
Plaintiff, only where the Thing ts replevied. Per Holt 12 Mod. 36. in the 
Cale of De la Bafile v 6 


+ 


(J) Gager 


— 


„ 
— — 


— — 
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— 


(1) Gager W At what Time. Upon 
--— Worth 
I a Withernam be awardes forthe Plaintif ofthe Seafs of ter 


the Defendant, and the Sheriff returns that he has taken the R<vievin 
Feaſts of the Deſendant in Withernam, but none came trom the Plain- dci k 


prays that the detiner, and 
Beats which he f — 
the reſt he is ready Md 
Cuftodp of the Sheriff 
| | to have 

| in whole 
Beats Ahe Dein ant Hl gabe the ETD, and 


Jead in Defaul: of the Plaintiff for Want of Sultenance, and the Plaintif replied that they are dend i B- 
fault ofthe Defendant, and not in his Default, and ſo are at Iſſue in whoſe Defau't the Beaſts died, the 
Defendant in this Caſe ſhall not be charged to gage the Deliverance till the [ſue be tried. Kelw : 1. 
pl. 11. Mich. 21 H. 7. Anon. | | | ; 


esse Arowry. 7 . 4. 11. S$P. Fitzh. 


b tit. Gage 
Deliverance pl. 25. cites H. 35 E. 3. For ir may be that be will claim Property the Avowry. And 
per Wilby EMBER 5 


demur in Law. 

6. In Replevin, upon Return of the Sheriff, the Plaintiff had certain 
Beaſts of oh Defendant in W ithernam; upon which the Defendant came 
and juſtified, becauſe the Goods of which the Replevin was ſued were his 

Goods, and 8 were at Iſſue, and the Defendant prayed 

—— of the Withernam. Ham. faid, This you cannot have till 
Iſſue be try d. Th. faid we intend that the Property of Beaſts of which 
Replevin is ſued is the Defendants till the cuntrarꝝ is found, wheretore [he 
bid the] Defendant ſue Deliverance of the Withernam. Fitzh. tit. Gage 
Deliverance pl. 26. cites M. 31 E. 3. 

J. If Defendant in Replevin comes in on the Replevin he need not gage 2 Salk. 382 
Deliverance, but if he comes not in upon the Replevin, but upon a fur- in S. Cac- 
ther Proceſs he muſt gage Deliverance in ſome Caſes, and he utterly con- l 


demned the Caſe in Raymond. Per Holt Ch. J. 12 Mod. 425. in the = ich. 
Caſe of More v. Wats. 1 Car 2. 
Kbe- 
ſigny's Caſe 


7L. (K) What 


not be taken 


- - . = = 


590 Repfevmn. 


) n ſhall be 


Fol. 433. 


good Counterplea to the Gager. 
Counterplea. 


x; ICT is no good rplea that the Plaintiff himſelf, who prays 
— Lene Gager, Þ filed of te Beatts ; For this cannot ſnake ſie 


b - 1 | 6. 15, C „ 
. that Deliverance was made in Pay to 


2. It is a g | 

the Plainciif gt. 25 E. 3. 47. b. For this may make Jſſue. 

Br. Gage 3. Jt 8a good that he put them into Pound Overt, 
pf 23 ces and that they are dead for Want of Suftenance ; For if this be true, 


Coortth there hall not be any Gage, A 6. 13. Þ. f 5D. 7.9. 21 E. 5. 
13 
Nota. 


C. and that * 
Tue fhall £2, 25 E. 3. . b. 7, 28. b. 30 . 6. 2. 3 . 6. 15. 
whether the Beaſts are dead or live. And it ſeems that if the Beaſts died in Default of 
the Defendant, the Plaintiff ſhall have thereof. — In Replevin the Defendant aro- ed for Rent, 
and Neturm was awarded for the Rent; It was agreed, Thar if after he has Return the Beaſts die in the 
Pound in Default of the Plaintiff, the Defendant has no Remedy but to diſtrain de Novo. And fo ſee 
that the Return isnot Execution for the Rent but only a Gage for it, in which the Defenc ant has no 
X . Br. Retorne de Avers pl. 17. cites 21 E. 3. 22. See (O) pl. 5. 8 P. 
* + Br. Replevin pl. 35. cites ð C. Iſſue was whether they died in Default of the Plaintify 
dor of the Defendant. Quod Nota. Br Gage Deliverance pl. 16. cites S. C. | 


(K. 2) Counterplea. Iſae Good. And how Tried. 


But note 1. IN Replevin the Parties were at Iſſue, the Plaintiff ſaid that be 
that Ane I bad not yet delivered his Beaſts, and prayed that the Defeadant ſhould 
au E. gag the Deliverance ; Hulz faid that the Deliverance is made already ; 
eq, and Tirwhit ſuffered the Iſſue. Br. Gage Deliverance pl. 6. cites 11 H. 
and * 4 4. 10. 
, , which is the beſt Law, by the Reporter; and there (as it ſeems) the Sheriff 1 
——— bid. Ibid. pl. 11. 2 22 H. 6. 41. — Thar in ſhall not be Ges 
e:bether the Delicerance is made or got. | | 


7. 
atiff prayed that he 


Thar Dead 

2 Albve — 
not make a 
Good Iſſue; 
But the 

_ Plaintiff 


:o er 9... 4. . —— ita — —— — — — 


Replevin. 


4 591 


Sheriff, quod ſi conſtare poterit, that they are alive to make Deliver- ſhall have 
ance. Br. Gage Deliverance, pl. 25. cites 22 E. 4.65. _ F 
verance, and after Writ was awarded to deliver thoſe which were acknowledged to be alive Er — 
5 — V2 2 bog fe ye ns rg + > alleged to be dead, viz. 
t are alive, then to take in Wühernam 2 r Beaſts of Defendants itzh Gage 
Deliverance pl. 20. cites T. 22 E. 4. 2 I * | 


4. In Replevin if the Beaf's of the Defendant are taken in Withernam, Br. Wither- 
for Nou-delivery of the Beaſts of the Plainiiff, there at the Day each of then dam, pt. 17. 
fall gage Deliverance to the other, and ſpall find Pledges ſeverally of the De- — 
Hverancc, and each ſball have ſeveral Writ of Deliverance, and it thall not 
| wr one 7 2 *. lau , __ and * no Plea for the De- 

ant to ſay that t tiff aſter the Taking, and before the Replevin, 
retook Part of the _— tor this thall come in Joke of the Sheritt ; 
and to fay thar the died in Pound, in Default of the one or the 
other, this was not Iſſue, but ſhall eome by Return of the Sheriff Br. 
_ Deliverance, pl. 27. cites 13 H. J. 28. and 16 H. 5. 16. accord- 


ingly. 


4 \ 93 kd 


(L) Keturn of Beaſts. 


ſhall have a Return; for it appears that the Plaintiff has the Cattle. Jenk. 124. in pl. 1. Reple- 
vin was abated for Variance between that and the Pone; For the Replevin cat H. Allet of T. and the 
Pane was Abbot of T. without H. and the Defendant prayed Return, and could not have ir. Br. Retorn de 
Avers pl. 14. cites 41 E. 5. | | 


2. Tf a Recaption abates by Death of rhe Plaintiff, the Defendant bs in Re- 


ſhall not have a Return. 11 Þ, 6. 14. b. — 
es fer the Defendant, he ſhall have Return; quod nota bene. Br. Return de Aver, cites 
. 1 * 


n a if the Deſendant makes a Juſtification, and does 8. F. The 
es asu, r fal not have any Return of the his Pleas 
P. 9 E. 4 33. b Per Linlkron. _— 


pl. 22. cites 15 E. —8 
him. Br Retorne de Auer pl. * ** — Br. Retorn de Avers, pl. 26. cĩtes 8 C— 


Contra if he males or Juſtification ; qu 
"TIE pported by the Year-book.] A 
[ 2 —— avow or juſtify at his Election, but if he juſtifies he cannot have a 
v. Harvey. 


Return as he ſhall, if he avows. 3 Lev. 304, 205. Mich. 36 Gr. 2 C8. Ai 
+ Ma Bailiff in a Repleviy makes a Juſtification, and not any Co- 


ance 
2 

o anv Purpoſe ; Kr it 2 42 
* 


| the 
„ that he will not yave a Return, but 
n 35 P. 6. Avowry 


Curiam. 

; prayed Pro- 
ceſs againſt the other who did not appear, and the Court denied it; for he is out of Court, by Reaſon 
that the other has juſtified for him; quod nota per Cur. Br. Avowry, pl. 33. cites21 E 3. 30. 


6. It 


6. If the Mafter and Servane make Avowry ropether, the 
of the Servant ſhall be taken only as a Conuſance. 2 7 


47 
7. and Bailiff, or Servant, if 


n a Replevin againft the Pater 
24 the Bailiff makes Conutance as Bailiff, and the Maſter pleads char he did 
not 


v. 
Bow les 


al. Br. Retorne de Avers, pl. 21. S. P. cites 22 H. 6. 53. 


8. Replevin aking in L. in T. the Defendant ſaid that L. is 
1 it 
Ty, and the Plaintiſi was compelFd to maintain that L. is in T. and the 
others econtra. Br. Replevin, pl. J. cites 41 E. 3. 4 
Br. Diſtreſs, > Whine the Yale Mitre the Rint or Amrvininns a the Time 
.$. cires Difieſs made, or after the Diſtreſs taken, and the Lord refuſes it, there he 
Cc not have Return ; quod nota. Br. Retorne de Avers, pl. 11. cites 


yy oh 
was brought by 3, Et per Cur. they omg bt 
to join; by whic n wa . 
r have Deliverance or Return of them, and 


not have 1 have found Mainprize to ſue 
Ef, and ore ma Execution againſt the u N 


rxorne de — cites 8 H. 4. 21. b 

vin, H. —— 11 
Bench; the Plaintiff does not declare, and upon that a Return awarded to 
H. The Sheriff thereupon returns Averia elongata, and then a Withernam 
was awarded and executed, and now comes the Plaintiff and prays to de- 
 clare — oo wa; wy <0 np And it was teitified to 
the Court by the Clerks, That upon Submiſſion of the Plaintiff to a Fine 
for net reer, and that im upon him by the Judges, he hall 
„ 

38. was u 

| 2 Note , The Courſe of the King's Bench is conerary to 


chat of the Common Bench. Noy 50. Webb v. Hind. 
12. NA where the Avowry is ill, the 


er 


14 If Carle be taken in Withernam by Way of Execution in Replevi in, 
the Plaintiff thereby gains an abſolute in them, in Lieu of his 


Mod. a8. Mich. 1a W. 3. B. R. in Cafe of More v. Warts. 

15. Eta and Withernam if che Defendant pleads Non cepit he 
fendant {hall have his Cattle . 2 Salk. 58 1. 
— 2 in the Caſe of Moor v. 
the Ta- 


Property een Dhndes Beds tovnkb Bad 
—̃ —e— 2 Salk. 581. 229% „„ 


Sy if the De- 


(M) Re- 


of the 


own, but nat ſo where the Withernam 5s @ Preceſs. Per Holt Ch. J. 1 


„„ —————j᷑ 


— —U—U—U—f oe + rebate wor. 


Rerorne de Avers, 73 cites S. C.-— Rut Br. Ibid. pl. 


if Brooke is not miſprinted from an Abbreviation of (Noſime) 


ſeſſion of the Beaſts &c. if they be delivered by Replevin. Cra J. 519. Salkeld v. l 


+ Gage **++ « * * << erred K 2 2 


— 


(M) Return of Beaſts. Is what Coſes <vithuut Avotery 
made, and what Not. ſ upon a Bad Avowry.] 
1. 12 

removed 


nus Cantariz Beatz Mariz de Dale queritur de averiis &c. and for Default of Surnume the Paint was 
abated, and Rerurn made without Avewry. Contra upon Nonſuit in in; : 


end Pledges funnd th have Return, & Rc Br, Recorne de Avers pl. 20 cites 22 H. 6. 45. 
5. is, 2 Plaim was 


Return would not have been awarded without making Avowry. * 
in 


all the Editions. ] | 

why F in ; err | MO 
Avowry ; and if after the Count, he ought to make Avowry ; Per Brian Ch. J. Ad quod non fuit 
ponſum. Br. Retorne de Avers, pl. 33. cites 21 E 4. 64. 


828 


Writ was 


Avo for Return. Contra where the Plaindick 5 


put; and y Id to n wry 

-nonſwited. e the Writ abates by Plea, the Defendant ſhall make \vowry 
he Raves; a Br. Retorne de Avers, pl. 9. cites 35 H. 6. 40.—— Br. Avowry, 
pl. 126. cites 8 C 


Eut if the Defendant pleads in Abatement of the Count after Replevin and it is inf him, 
the Arie hall chere 232 Defendamt jball have Retorn wit bent Auowry ; For when — 
ted there remains no Declaration nor Original upen which Rerurn may be awarded. Per Pigot ; quod 
Fairfax conceſſit; quod nota. ts. — 33. cites 21 E. 4 64. : 
In Replevin the Writ abated and the Defendant did not avow to have Return ; yet twas held, That 
Rerum ſhould be awarded in this Caſe and in every Caſe where it appears that the Defendant was in Py 
cites 36 


6. 35. | 

{> an Avowry if the Defendant ſays, That the Property is in @ Stranger, abſque hoc that they were the 
Patnrift's os band either in SO EN and the Defendant need not avow for the Return 
„f Goode; they not being the Plaintiff's the Avawant is to have a Return. 2 Lev. 92. Mich. 25 
Car: i. Wildman v. North. — Vent. 249. Wildman v. Norton. 3 Keb. 219, 232. 

"The Lifference is where a collateral Matter is pleaded in Abatement the Defendant ſhall not have a Re- 


he Plea in Abatement is to the Point of the Aftion ; 4s either in himſelf or a Stranger; there he 
— * ke Avowry, for the Plea ir{elf contains good Cauſe for a Return, becauſe he had the Paſſeſi- 
or, which was illegaily taken from him when the bad no Right or Property 


. Raym. R 217. Paſch. 9 W. 3. in the Caſe of Parker v. Mellor ; 
— ER Homes wa - there becauſe the Plaintiff had not any Right to the Cattle; 


and he cited 39 H. 6. 35. where, + - oxy data bak ads 
_ $i | 


Carth. 398. Parker v. Mellor. 


Replevin if che Defendant That he took in other Place, See (G) pl. 1. 
4 1 — and — 5 this Place, and it ig found = 
for him, pet he ſhall not have a Return; Becaule of this Taking king chem 
the Court cannot take Connfance. 21 E. 3. 7. 51. b. in anciem 


goes to the Juriſdiction of this Court. Br. Retorne de Avers, pl. 16. cites 21 E. 3. . 
7M 4 if 


pl. r. 

, and atows the 
* and which for 
e he ſhall have 
for 

352. 


ebich Flor 


againft him, 
13. 
vers, 
agi for 
al Diſtrejſes 
tor 
12 


SD. 7. 
I 
u 

— 


x 


ice is arrear and not 


for the 
t. cites & C 


of 


Þorſe for a Rent-Service 
Serv 


ing which is 


Quzre 


and ſome are found 
Ent: 


and 


de A 
. But 1 


6. cites 2 H. 6. rt. — Br. Retotn de A 


ms 2 Horſes, one better than the atber 


Day, not 
— din; 


the Diſtreſs of one 
found that the R 


pl. 


di 


vowry, 


Ir Avowry be for di 
Br. A 
B R. 
and one 1 
.A 


N * vet if any are found for hi 


He ſhall have Return of the Whole, and 


7. S P.cites 21 Car. 
Rent and Fealty, 
bur where both are 


.I5 


„ 
eturn; 


for 


R 


4 cites 2 H. 6 4 —— S.P. 
Br. Avowry, pl. 25. cites 44 E 3. 1 


L. P. R 


19 


— 


STOR. 4 
I 


vowry be 
have 


pl. 


; * 


f 


"26 iis 08 ee 
1 ” 5 a F 5 


; 


nt in C. B. in ſuch Caſe that the A 
the Michaelmas Rent not then due, and 


17211475 
44744444 


It was held in 


All the Writ 


teſmore, 


cri 
— 


Jt 


* 
2 


getting his Arowry amended in C. B. the Roll was amended 
hards v. Comforth.—— 5 Mod. 36 


2 Salk. 380. Ric 


Defendant 


CTY 212 
. Its 
"PE 853 
Ts TE: 
ally 20 
Fs 
Hand |; 
[- Z . 
TIF 
a 


- — —  ——— — Kn - 1 


| Replevi in. | 595 


* D. ne Plaintiff — in 8. 3 not have I Rerurn i — 
e without Avowr r. Avow 33. Cites G 
Perle and Kirton. 0 * 2 hy 
12. Plaint is removed out of the County into Bank by Pune by the Defend- In ſuch Caſe 


ant, and at the the Plaintiff is demauded, and does not come. „ 
"ſuit wirbont 


ſuit ſhall be aw ed, and the Defendant hall ſue Return if he. will. 
Br. Retorne de Avers, pl. 19. cites 21 H. 6. 50. 


ſhall fuggeft what Cattle he took, and ſhall have Return. Raym. 53. 13 Car. 2. BR. Ok 


13. In Replevin the Plaintiff declared &c. the Defendant ſaid, That Cuntre if 
the Property is in V. N. and not in the Plaintiff, . 
Return, and the Iſſue paſſed for bim of the Property, and it appears that , fend for 
the Avow . 3 PRO or, che Deiendant ſhall have Return the Had 


without Avowry in becauſe the Plaintiff has no Property, ant, and the 
and the Defendant had the firſt Poſſeſſion of the Beafts. Br. Replevin pl. 31. Sn #, 
cites 39 H. 6. 35. Pint 


ver, and the Defendant tall nor have Return; For the Defendant bas ms denid the Þ 
„of which Beafts he ought not to have Return but upon good Avowry; 
fendaxt pleads in Abatement, the Defendant make Avowry to have 


torn de Avers, pl. 28. cites S. C. but adds a 


Sheep — Covin, ſo that 1 pal 


it, and the Plaintiff prayed 
Chattles by Reaſon that this Court had the Ancient Seiſin; and the 
Nr 


Opinion 
for his Goods bur for his Per- 


Sis tady ; Be go. Laicon, He ſhall have for both; And by 
ſeveral, * have Certiorari of them. Replevin, pl. 30. Cites 


16 12 1 Rept 
was which the 
Pu Nor nn per Barn ee om cor r 


where be e ad che 4% Plains was re; cites S. C. 
moved by Recordare, and the Defendant ſhewed the Mater to the Court, 
aul becauſe the Deliverance was made againſt the Law he prayed Return, 
and bad it without making Avowry, inaſmuch as the Deliverance was wich- 
out Authority, and he retaia till the Plaintiff ſue Second Deliverance, 
and there be Nl make Br. Retorne de Avers pl. 32. cites 21 E. 
6. 
9 16. And where a Man diffrains 2 Oxen, the Plaintiff removes the Plaint, 8 P. CF Por 


end declares but of one Ox, the Defendant ſhall the Matter that he took ober 
233 % 2 Quod nora. Ibid. - the Phimif 


by Fraud 


may al 
A the Define: Br. „ pL 44. cites 8. C——S. P. Ibid. pl. 55. cites SC. and 20 K 
3. Firzh. Retorne des Avers, pl. 22. 


In Replevin, the Plaintiff counted 10 Beaſts, and The Defen- 
che Defender avowed for 20 for Damage feaſant; - in o 30 88 dant may 
of them, he prayed Writ to NR —— row for» 


— of which he has not declared Si conſtare poterit chat Re- the 10 com- 


n Replevin. pl. 32. cites priſed in his 
cites 1 H. 7. 12. 


fure; quod nota. Ibid. pl. 27. cites 14 H. 7. 1. 
H.. 40. 


at his Plea- 
* S. F. Br. Retorne de Avers, pl. g. cites 33 


18. The Lord avows the taking of one Mare, as for Rent behind, fo 
[and al. 56] for the 4h Part of a Relief, and does not expreſs the Sum due fo 
the 


Replevin. 
Rent the Plaintiff pleads Tender, and demurs for the 
not expreſs'd the Sum, and becauſe he had di- 
tor the Rent and Reliet, pretending that it one 
againſt him, and another for the Avowanr, that he could not 
3 but the Court were of a contrary Opinion. 

Hill. ta Jac. Rot. 3400. Pain v. Maſcal. 
Men diſtrain one and the ſame Mare for two ſeveral Canſes, 


for himſelf, and the other for himſelf, in this Cate 
EU a ol aca 23 Pain v. 


the Plaintiff was Nonſuited, and the Defendant 
and Wil of iran 9 the 
ntiff brought a Writ of Second Deliverance. Cur. This is a * Su- 


IE i I GIS — 


2. Withernam is delivered to the Plaintiff of 
endant has not Day in 


(N.2) Return. —_—_— to the Thing 


—_— = 


— 


n. 


(O) Netum Freplgiable. In what Caſes it ſhall be. von g-, 


againſt Plaintiff in Replevin. At the Common Law. Du Ar- 


endo in 
ates 
; a - | nar 
1. Ir the Plaintiff makes Default sficr INue, and the Array tried, the That if a 


Return ſhall be t repleviſable. 2 D. 4. 23- 24 E. z. 33. Ad⸗ Man has Re- 


turn adju ig d 


for him irre- 


ee 
not Satisfattion for the Thing ſor which it is awvavded, but he ſhall bold it till be be ſatisce ; and from 
hence it ſeems that he has no Property in them. Br. Rerorne de Avers, pl. 6. cites 33 H. 6. 48. 
„„ - & amt bande amet coma: intiff mall have 
Writ of Detinue. Ibid. 
+ The Defendant could not have Return irrepleviſable, becauſe ir was the firſt Nonſuir, but had ſez 
cond Deliverance; quod nora. Br. Returne de Avers, pl. 24 cites 24 E. z. 33—{Al the Editions 
of Brook are 24 E. 3. (34) but ic ſhould be (33) as in Roll, and is 24 E. 3. 33. a. pl. 22. | 


2, When the Jury comes to give their Verdict, if the in Br. Retorne 
4 ſui de Av 
the Replevin be Nonſuited, the Return ſhall be 2M, 
23. 7, | SC. — 
5 | Plaintiff was 
his Suit in Second Deliverance. It was agreed by the Court, That if a Man in a Replevin 
are at Iſſue, and the is charg'd, and from the Bar, and rerurns to give their 
Plaintiff is Nonſuit, — — Soo bn 90 be 2G if a 
i iven, but the Party may have a Writ of ſecond Deliverance, as well as if he had been 
Nonſuit before Declaration or Appearance. 3 Le. 49. pl. 70 Mich. 15 Eliz. C. B. Anon ——S. P. But 
of Nonſuit after Verdi, or bn Judgment given upon Demurrer in Law, there Return ſhall be acvarded ir- 
vepleviſable ; quod nota. Brook ſays the Reaſon 
| A ſhall be given, as if no Verdict had been. And fo ſee that he ſhall have Return, but 


irrep a 
In Replevin, if the Plaintiff be Nenſuited after Avotury, or after Iſſue joined, or betcre, all is one, a-d 


4 Default at the Day of Nifi Prius, 


6. 8. b. 
Nonſuited, and the Jvowant 3 — 
1 1 1 vers 
the King dies, and in the ol OD 
2 H. 4. 23. 
1 returns That it was 


irrepleviſable, but in Caſe of the Statute upon Nonſuit in the Second Deli- 
verance, or upon Return awarded for ſame Cauſe in Second Deliverance &c. [As in the Pleas fol- 


lowing.] | 
I an Inqueſt pafi againſt rhe Plainciff, the Return ſhall be * Jr: 4 u Cen- 
ASD Frank Low. 2 P. 4. 23. 4. 6, 28. . 


: was not granted but cubere the [ſue was tried againſt the Plaintiff, and the Statute does not give 
— whe where Return cuas once awarded before, that then he ſhall have only Wrir of be 
1 Deliverance, upon which, if he made Default at another Time, viz. upon the Second Non ſuit, the 
Defendant ſhall have Retorne irrepleviable. Per Bab. quod Curia conceſſit. Br. Retorne de Avers, 
25. cites 4H 6.8 ——* i. e. he ſhall have the Diſtreſs as a Pledge till all the Rent &c. 
owed for be paid &c. 2Salk. 380. Per Cur. Mich. 9 W. 3. B. R. in Caſe of Richards v. Coratorth. -. 
See () pl. 3. & P. 


6. So if it be adjudged againſt the Plaintiff upon Demurrer. 2 Þ, If the Plea 
4. 23. : be tu the 
any other Plea, be tried by Verdict, or judg'd 
no new Replevin ſhall be granted, nor any 
a Nonſuir. 2 Iuſt. 340. 


Wrir, or 
Demurrer, Return irrepleviſable ſhall be awarded, and 
Deliverance by the Act of Weſtm. 2. bur only upon 


7N 7. But 


1 „ tt — — — —— » FREY 5 „ 


608 53 


7. But in no other Caſe, unleſs in Caſe of che Starute of W. 2. return 
Dal de. 2 Þ. 4. 23. 
8. Second Deliverance again an Allet and Monk, the Plaintiff did 
not come, and they prayed Return 17 Per Cur. this caunot be 
awarded to aCommorgne ; Quod nota. Br. Retorne de Avers pl. 18. cites 


21 E. 3. 32. 

9. In Second Deliverance, the Sheriff returned no Writ, and the Defen- 
dant appeared and prayed that the Plaintiff Count «gainft him, which 
3 made Default, and therefore the Defendant prayed Return irre- 
/cviable, and could not have it, but Sicut alias, norw they 

pl. 18. cites 49 2 3. 2. 


ve Day by the Roll. Br. Jours 3 
in Abatement of the Writ that 


Br. Retorne 10. In Replevin the Defendant 

298 the Property is in the Plaintiff an ay &c. and the Plaintiff con- 

of feſſed u, by which the Frit abated Ly Award, and Return awarded to the 

Reple- yer there the Plaintiff 12 New Replevin, and the Re- 

the De- turn ſhall nor be i 5 oy oy feats Weſt. 2. cap. 2. dees not 

fendant . remedy faiſe Writs, nur Abatement of the Writs in Replevin ; bur that the 
Plainciif may ha 


In a 
vin 


— 
Place where 

e ani for in 
2 Returno New 


ve new from Time to Time; but it remedies Nonſuit 
in, fo that if the Plaintiff be nonfuited, he thall never have 
in, but Writ De Judicio viz. Second Deliverance ; bat up- 

Habendo an Plea tothe Writ if it be tried againſt the Plaintiff by Verdict, the Deſen- 
Jap, 00 danc ſhall have Return irrepleviable as well as u a Bar. Contrar ary 
5 d of it ſeems of a Demarrer pon Plea to the Writ ; nota Diverlicy, Br. 


r, Replevin pl. 6. cites 34 H. 6. 37. 


— to | | 
dn, d Flainifdermurred, becauſe he to have ſhewn what Title the Queen had, Curia the 

— Abatement of 4 and 1 Pro Rs a; 2 w traverſable, __ 

good cvithout Title ſbecun; wa Court gave judgment, That rit and Count ſhould 
and that the Avowant ſhould have 2 irrepleviable. 2 L. P. R. 45S. cite; Paſch. 6 


W. ; B. R. Long v. Gelder. 


Br. Second 11. If a Man be zonſvited in Replevin, and Return is arzarded, and the 
Deliverance Plaintif brings Writ of ad Deliverance, — ſaffers it to be Giſcuntianed, Re- 
* cites turn irrepleviable ſtall be awarded as well as if the Plaintiff had been 
By the Nur nonſuited in the Writ of ad Deliverance. Br. Retorne * Avers pl. 37. 


88 17 H. 8. 

ce 

he dee hl have Return rebel, which is a Bar in the Law. Br. Second Deliverance, 
pl. 1. cites 19 H. 8. 11. 


12. At Wa if the Plaintiff in the Replevin had been Non- 
ſuit either before or after Verdict, the Detendanr, who diſtrained, ſhould have 
had Rerurn bur nor iable ; ſo as the Plainciff after Nonſuit might 
have bad as may Replevins as he would which was vexatious and mis 
chievous, for Remedy whereof the Act of Weſt. 2. cap. 2. reſtrains the 
Plaintiff from any more R 1 but gives a Writ of 

If che W 2 ab or Want of Fe Default f 
I rit eplevin abates ant of Form in Defau the 
gt ol bio bf eee But it it abate for 
Matter apparent by Miſ-information, or other Default of the Plaintiff, the De- 
tendant thall have Return bur nor repleviable irrepleviable ] Tt 340. 
14. Bat it the Defendant pleads a Plea to the Writ, and the Plaintiff 
confeſſes it, then the Plaintiff ſhall have Return, but not irrepleviable ; 
For the Plaintiff may hve New Wii l . ; For the AR of Weſtm. 
. in Caſe of N 2 Inſt. 3 
I che P in the Second Deliverance fl — or if the 
Ples The diſcontinued, or the Writ abates, 2 it he — act in his Suit, 
Return nde hull de granted. 2 Inſt. 


(O. 2) Re- 


— 
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(0. 2) Return by Sheriff, good er not. 


1. Hree brought Writ of Ho:aine Replegiando by their Friends, and the Br Retorre 


Sheriff returned that the Defendant claimed them as bis Villeins re- de Aver, pl. 
gardant to his Manor of Dale, by which be cannot make Replevin ; and a3 
good Return; quod nora, Claim of Property. Hull bid them find Surety 
to have them here at a certain Day, and you ſhall have Writ to the 
Sheriff to deliver them. Skrene prayed W rit that the Sheriff may rake 
Surety in Pais, and could net have ir. Br. Replevin, pl. 49. cites 8 

2. | , 


H 9 4D 


| 2. Bit T. 32 E. 3. the Sheriff returned in ſuch Writ, 
Ballido Ablatis de B. cubo returned that he who was taken was a Vitkein tode Avers, 
the Abbot, Et ideo non potuit deliberare em. And it was held no Anſwer, pt 13. cites 
and Noa Omittas was awarded ; quod nota. Ibid. des 

3. I gay Pn the Pluries, the by A the 8 B 2 
Were up in 4 e among Savapes ; [0 t not replevy t = 
and therefore was amerced, and other Writ awarded to the —— 
make Deliverance ; tor he ought to have taken the Poſſe Comitatus to ma ke cires & C. 
Deliverance, as well as if it had been in a Caſtle or ſtrong Place. Br. For it was a 
Replevin, pl. 15. cites 8 H. 4 19. Denial. 
4 In the Sheriff return d Quad nullus Venit ex Parte Oue- Aud ſuch a 
rentis ad Dimon ſtranda ſibi Averia, by which be did nothing ; and it was Return 
duuoted if this be a good Return or not. Br. Retorn de Briets, pl. 9. Je ma 
cites 28 H. 6. 7. Year, fol. 
the Pluries, and he return'd further, Quod nulla alia bretia inde ad manus ſuas det enerunt; and there- 
fore ill, and he was amerc'd. Ibid. Fr it is a Contempt if one Writ comes, and he returns Qua 
nulla alia lrevia &c. and it was faid that the reſt is no gobd Return, but it is faid there ( Qxere) and 
— 4y © dating anos. dos Ibid. —<S. P. D. 188. pl. 12. Mich. 2 & 3 


5. In Replevin at the Pluries, the Sheriff return q Quod averia Mortua 
ſunt; and the Opinion ol the Court was, That it is a good Return. Br. 
Retorn de Briefs, pl. 125. cites 32 H. 6. 27. 

6. And ii who is diſtrained retakes his Beaſts, and ſue: Replevin, the 
Sherifl may return the Special Matter. Ibid. 

J. In Relevin it is no Return, That be bas no ſuch Beaſts, but may Where. the 
return Quod aber ſont Elongata, or Quod nullus Venit ex parte Que — — 
rentis ad Demiagſtrunda averia. Br. Retorn de Briefs, pl. 89. cites 5 7 
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nad Return; But if he returns Ad loca incoenita infra Comitatum memm, he ſhall be amerc'd : 
e brendsthat he way have Notice in his County. Per Jenncy. Br. Retorn de Briefs, pl. 
10. cies 20 E. 4. 11. | ö 


8. It appears by the Regiſter, That if the Sheriff returns upon the 
Replevin, Sen Ale or Pluries, that he has ſent unto the Bailiff of the 
Franchiſe &c. who has given him no Anſwer, or that he will not make 
Deliverance &c. then the Plaintiff ſhall have a Nox Omittas unto the 
2 that he enter into the Franchiſe, and make Return; aud if the 
Sheriff does not do ſo, he ſhall have an Alias non Omittas directed 
unto the Sheriff, and aſterwards a Pluries non Omittas &c. But it 
ſeems that that Return, Quod mandavi Ballivo Libertatis &c. qui Nul- 
lum mihi debit Reſponſum, or the Return, That the Bailiff will nut 
make Deliverance of the Cattle, are not good Returns; for by the Sta- 
tute of Weſt. 1. cap. 17. in the End of the Statute, it appears, that 
the Sheriff, upon ſuch a Return made to him by his Bail, 5 = 

5 ently 


Replevin. 
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